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APPELLATE OIVIL. 


Before Mr. Justice M. C. Ghose and M». Justice 
C. C. Biswas. 


DEBI CHARAN BISWAS  . 
v. 
HANUMAN PROSAD KALWAR AND OTHERS,* 


Apportionment—Morigages claimani—Merigage executed by miner. 

It was recited In a mortgage deed that N, who was the owner of the pre 
mises made a gift to R. R died leaving an infant danghter D as his sole 
heiress. The deed recited that A was the guardian of the minor and the 
mortgage debt was Incurred for payment of the Sradh expenses of the minor’s 
father and for paying the taxes and rents of the landlord on aocount of the 


premises, 

The decision of the learned President of tbe Improvement Tribunal was 
contained in one sentence which was in these words: “Having regard to the 
recitals in tbe mortgage deed and the evidence in this case, I hold that the mort- 
gage is binding upon the minor’s property" : 

Held, that it was omential for the learned President to come toa definite 
finding on the question as to whether A was the de facto, if not the de jurs 
natural, guardian of the minor, and 1f so, whether the mortgage wasa bena fide 
transaction executed by A as sach for legal neoeesity. 

Laxity in the proceedings of the Calcutta Improvement Tribunal com. 
mented on, . 

Appeal by Claimant No, a. 

The dispute was as regards a sum of Rs. 690, which had been’ 
awarded by the Land Acquisition Collector on account of the value 
of certain structures in premises Nos r35 and 126, Manicktolla 
Road. The Collector made the award in favour of the appellant 


"Appeal from Original Decree No. 132 of 1937, against the decision of D. C, 
Ghose Esq., President of the Calcutta Improvement Tribunal, dated ths 31st July, 
1935 and sist December, 1936. 
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claimant No. 2 who claimed to be purchaser of the structures at 
a sale held in execution of a decree for rent against the tenant of 
the premises. The whole amount was withdrawn by the appel- 
lant after the award. Thereafter the respondent Hanuman Prosad 
Kalwar claimant No. 3 applied for a reference to the Tribunal 
under section 18 of the Land Acquisition Acton the ground that 
he was a mortgagee of the structures and that he} was accordingly 
entitled to be paid the amount due on the mortgage, namely, 
Ra 628-ro-8p out of the compensation money. The learned 
President made a decree for Rs, 628-ro-8p with interest and costs 
in favour of claimant No. 3 Hence the present appeal under 
section 3 sub-section (1) clause (a) of the Calcutta Improvement 
(Appeals) Act XVIII of rgrt. 


Messrs, Anilendra Nath Rai Chaudkuri and /manendra Nath 
Bakshi for the Appellant. 


Messrs. Sudhansu Kumar Sen and Paresh Nath Mukherji (77). 
for the Respondent. 


The following jadgments were delivered : 


Biswas, J.: This is an appeal against the decision of thé 
President of the Calcatta Improvement Tribunal in an apportion- 
ment case. Asthe matter was decided by the President sitting 
singly, the appeal lies on questions of fact as also of law under 
the provision of section 3, sub-section (1), clause (a) of the Cal- 
cutta Improvement (Appeals) Act (XVIII of rorr). The disputo is 
as regards a sum of Ra 690 which had been awarded by the Land 
Acquisition Collector on account of the value of certain structures 
in premises Nos, 125 and 126, Manicktolla Road. The Collector 
made the award in favour of one Debi Charan Biswas who claimed 
to be the purchaser of the structures at a sale held in execution 
of a decree for rent against the tenant of the premises, The whole 
of the amount was withdrawn by Debi Charan after the award. 
Thereafter one Hanuman Prosad Kalwar appeared before the 
Collector and applied for a reference to the Tribunal under sec- 
tion 18 of the Land Acquisition Act on the ground that he was 
a mortgagee of the structures and that he was accordingly entitled 
to be paid the amount due on the mortgage out of the compensation 
money. The learned President by his order held in favour of 
the mortgages claimant who is described as claimant No..3 in 
these proceedings, the other claimant who had taken out the 
compensation monsy being: claimant No, 2, and iu the result, he 
made a decree fora sum of Rs, 628-108 pies with interest and 


Vom LXVIII] aiat COURT, 4$ 
costs in favour of the former. Hences the present appeal by SIS 
claimant No. 2. : 1938. 

rad 


The learned Judge recorded’ a short judgment, the greater Dobl Charan Biswas 
portion of which is taken up with a narration of the facts and issues 5), wn Prosad 
in the case. His decision is contained in one sentence which is 
in these words: “Having regard to the recitals in the mortgage Biswas, 7. 
deed and the evidence in this case, I hold that the mortgage is Mei 
binding upon the minors’ property." In order to appreciate this 
statement, it is necessary to state the facts as put forward by 
Hanuman. His case was that the structures belonged to one 
Nandan Shah who was the original tenant of these premises. 
Nandan made a gift of the structures to his son-in-law, Raghunath 
Kalwar. Raghunath died, leaving an infant daughter named 
Durga Kalwarni as his sole heiress. Upto this stage the facts are 
admitted by the other side. But Hanuman goes on to say that 
after Raghunath’s death, money was needed to pay the sradh 
expenses of Raghunath and landlord's rente, and accordingly, a 
sum of Re. 150 was borrowed from him by Durga’s maternal 
grand-mother, Rupia Kalwarni, She borrowed a further sum of 
Ra. 50 from him for the same purpose on the a4th August, 1926, 
and on this date, purporting to act a8 guardian on behalf of Durga, 
she executed a mortgage in favour of Hanuman for the total sum 
of Ra. 200. Itison this mortgage that Hanuman bases his claim 
in these proceedings. 

There are recitals no doubt in the mortgage deed that Rupia 
was the guardian of the minor and that the mortgage debt was 
incurred for payment of the sradă expenses of the minor's father 
and for paying the taxes and rents of the landlord on account of 
the premises. But it was in our opinion essential for the learned 
President to come to a definite finding on the question as to 
whether Rupia was the de facto, if not the de fure natural, guardian 
of the minor, and if so, whether the mortgage was a dona fide 
transaction executed by her as such for legal necessity. The 
learned President does not appear to hava considered the evidence 
on the first point atall, and we are unable to accept his mere 
statement, expressed as it is in the words I have quoted, asa 
proper or sufficient finding. Hanuman has himself given evidence 
in this case, All that he says is that "Durga was looked after by 
Rupia”. This, in our opinion, is wholly insufficient to establish 
de facto guardianship. In crossexamination Hanuman admitted 
that he did not reside in Calcutta, but had bis house at Gorakhpur. 
It was obviously not possible for him, therefore, to have any 
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personal knowledge as to who was the guardian of Durga. He: 
had to admit further that Raghunath had left a brother Sheonath 
and that Sheonath was still alive. It was also elicited from him 
thet when the money was lent by him on mortgage, Nandan was 
alive, Nandan being the mother’s father of Durga. There can be 
no question that as between these persons, Sheonath, the father’s 
brother, if not Nandan, the mother’s father, would be the prefe- 
rential natural guardian of the minor. More convincing evidence 
was, therefore, necessary to show thata person other than the 
natural guardian was the 4e facto guardian. We are not satisfied 
that Rupia was in fact the guardian of Durga. 

We cannot help thinking that the learned President wholly 
overlooked the real pointin the case, which was whether or not 
the person who purported to execute the mortgage on behalf of 
the minor was legally competent to do so. The evidence as it 
stands, in our opinion, fails to establish that Rupia had euch legal 
capacity. In that view of the matter, we must hold that the 
mortgage was not at all binding on the minor, and on that ground 
alone the claim of Hanuman, which is based on this mortgage, 
must fail. Itis not necesssry to go into the other points urged by 
the appellant. 

The result is that this appeal must be allowed, and the judg- 
ment and decree passed by the learned President set aside. 
Claimant No. a. or rather his heir who is now the appellant on 
record as his legal representative, will retain the money he had 
already withdrawn from the Collector, The appellant will be 
entitled to recover from the respondent her costs of the hearing 
both before us and before the President of the Tribunal, and we 
assess the hearing fee in this Court at five gold mohurs. 

Before we part with the case, we desire to refer toa matter 
which cannot be passed over without comment, This is not the 
first time that we have had occasion to invite the attention of the 
learned President to the lamentable state of affairs disclosed in the 
proceedings before his Court. 

This was a simple apportionment reference, involving a paltry 
sum of about Rs. 600 or so, and two parties, one of whom was 
claiming as purchaser of certain structures at a rent execution 
sale, and the other as mortgages of the structures from the tenant 
owner, The Land Acquisition Collector, as already stated, had 
awarded the whols of the value of these structures to the former, 
and he took outthe money in due course. ‘Thereafter the mort- 
gagee appeared, and obtained the reference, The reference was 
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made by the Collector on the 25th July, 1930, but hard as it is 
to believe, it was not finally disposed of by the learned President 
until the rath January, 1937. In other words, it took him over 
six years to finally decide a claim in respect of a sum of about six 
hundred rupees. 

To start with, the reference, though made on the gsth July, 
1930, was not registered as an apportionment case till the 25th 
November, 1938. Why this should not have been done is not 
clear from the order-sheet, which merely records an order in these 
terms :—"“asth November, 1932. Register as an apportionment 
casa. Vide Order No, 4o of sand November, 1938, in Case 
No. 97 of 30.” Presumably it means that there was a Valuation 
reference pending regarding the land, and the apportionment case 
was allowed to restin a comfortable siding till that was disposed 
of. If we are right in our surmise, all that we can say isthat the 
action of the learned President was wholly unjustified. 

Having made this late start, the cate was fired for hearing on 
the 6th January, 1933. On that date it wes adjourned to the 
7th February, and then to the 6th March next. It then appeared 
that claimant No. 2 (the purchaser of the structures) had died, 
and a reference was made to the Collector for the name and address 
of the legal representative. This information wes not received 
from the Collector before the next date of hearing. ‘A further 
date was accordingly fired, namely, the roth May, 1933. On 
this date the legal representative appeared, and she filed her written 
statement on the next subsequent date, oth June. The case was 
again adjourned to 24th June, and then followed a series of further 
&djournments, mostly “for want of time", till the rst November, 
1933. Draft issues had meanwhile been filed by both parties. 
On the rst November, apparently the question of settlement of 
issues was taken up, as the order on this date runs in these 
terms :—“Case taken up. Heard respective Advocate and Pleader 
for claimants Nos. 2 and 3." It, however, took the learned Presi- 
dent more than two months to make up his mind as ‘to what the 
issues should be, forit was not until the 6th January, 1934, that 
the issues were settled. Although five issues were framed, we 
may notice that the real points were missed : these were, first, as 
already explained, whether the person, who purported to execute 


the mortgage on behalf of the minor Durga, was legally competent : 


to do so, and secondly, whether the alleged mortgagee was one 
ofthe persons against whom the rent decree was passed in execu- 
tion of which the structures were purchased by claimant No. a. 
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The issues, as stated, were settled onthe 6th January, 1934, but 
then followed an orgy of adjournments again, not less than fifteen 
in number, until the 6th March of the following year. Most of 
these adjournments were on the same ground as before, “want of 
time". Meanwhile, there was a little diversion which accounted 
for a mgnth or so. On one of the dates of hearing, the 4th 
January, 1935, when the case was called on, it appeared that the 
pleader for claimant No. 2 was present, but not the pleader for 
the other. The learned President thereupon quickly dismissed 
the case “for want of prosecution". Pausing here for one second, 
one might wonder if, when the Court was apparently not minded 
to take itself seriously, a pleader would be very much to blame if 
on his part he took a less responsible view of his own duty. The. 
order of dismissal passed in these circumstances naturally invited 
an application for restoration. Such an application was made on 
the 22nd January, 1935, and restoration was allowed on the and 
February, 1935, on payment of Rs, 16 as costs to the other side. 
On the 6th March, 1935, the case was after all taken up for hear- 
ing, and in point of fact, four witnesses were examined and a 
number of documents filed on that date. But Nemesis still seamed 
to be dogging the steps of this unfortunate case, It was actually 
adjourned to the next day for further hearing, but on the next 
date, claimant No. 3 asked for time, and the learned President 
complacently agreed, on payment of adjournment costs. The 
further hearing was resumed on the 23rd March, 1935, when three 
more witnesses were examined on behalf of claimant No. 3, but 
the cross-examination of the last witness was not concluded. The 
case was then adjourned to 30th March, 1935, for further hearing. 
Then followed what on the face of it appears to be an extraordi- 
nary proceeding. Although the 3oth March was the date fixed, 
the order-sheet shows that the case was actually taken up on the 
27th, that is to say, three days earlier, There was protest from 
the learned advocate of claimant No. 3, and he prayed that the 
case should be taken up on the date fixed, ‘The prayer is refused. 
Adjourned to 29th March, 1935, for further hearing". The learned 
Premident had apparently his own reasons for adjourniug it to the 
29th instead of to the 3oth, although to any one else the 3oth 
would certainly have been the more proper date, On the agth the 
case was taken up, when advocate for claimant No. 3 was ready, 
butthe pleader forthe other claimant was absent, In the result, 
the hearing was adjourned to the soth, the date originally fixed. On 
this date the witness of claimant No. 3, who was still under cross- 
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examination, was sen-est. The cross-examination could not, there- 
fore, be continued, and the opposing claimant was obliged to leave 
the matter at that. The case was then closed, and arguments 
were heard on this date. Judgment was finally reserved, and it 
was not delivered until four months later, namely, the 31st Joly, 
1935. Reading the judgment, which covers barely two pages 
of the paper-book, the greater portion being, as already stated, 
a mere recital of the facts and issues, one fails to see why it should 
have required such a long period of incubation. - 

The order-sheet under this date, the 3rst July, 1935, records 
"Judgment delivered. Case disposed of.", but as the sequel shows, 
there was another period of travail to follow before the final issue 
emerged. As pointed out above, claimant No. 2 had withdrawn 
the compensation money from the Collector, Now that the 
Tribunal held that the other claimant, the mortgagee, was entitled 
to payment of his dues under the mortgage, it was obviously 
necessary to pass a decree in favour of the mortgagee claimant 
ag against the other. An application was in fact made by the 
mortgagee claimant for the drawing up of such a decree on the 
28th August, 1936, but it was not until the arst December following 
that the learned President was able to make up his mind in the 
matter, The matter, it appears, had been set down for argument, 
and arguments heard on the arst September, 1936. And there 
after an order was recorded on this date:—“Heard both parties, 
Put up to-morrow for orders". But the learned President showed 
that “the dupe of to-morrow” was not a mere fanciful expression 
to be found in children's poems, The “to-morrow” did not arrive 
until three months later, namely, the arst December, 1936. The 
decree was then signed on the rath January, 1937, after which 
the appellant was enabled to file her appeal in this Court. 

We think that a bare recital of the chronological sequence of 
events as recorded in the order-sheet in the case would be err 
ough to cast deseryed reproach on the administration of justice in 
any tribunal. Here was a case of 1930 concerning a small sum of 
Rs. 600 which was not finally disposed of until the rath January, 
1937. Tbe only reason which appears in the order-sheet for this 
inordinate delay is “want of time.” If the President of the Cal- 
cutta Improvement Tribunal is such an exceptionally hard-worked 
officer, it is time the attention of the authorities should be drawn to 
the matter in order to give him adequate relief, for it is intolerable 
that litigants should be kept (waiting for weeks, months and years 
on end before getting un adjadication of their clajms, 
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poii We had occasion in another case recently(( A. 246 of r936, 
1938 . decided on 7th July, 1938) to invite attention to this laxity in the 


proceedings of the Calcutta Improvement Tribunal, and had said 
then that, if possible, the matter should be set right by the fram- 


Kalwar. ing ofrules under the Calcutta Improvement Act. If that is not 
Biswas, Y possible,.or not possible within a comparatively early date, it is 
— time steps were taken to arrange for regular inspection of the Tri- 


bunel by or on behalf of this Court. 

We desire that a copy of our remarks in this case also should 
be forwarded to the Local Government for such action as they 
might be disposed to take, and that the matter should be laid be- 
fore the Hon'ble the Chief Justice as well in order that the question 
of inspection of the Tribunal might be considered. 


M, C. Ghose, J.: I agree. 
A. T. M. Appeal allowed. 


Before Mr. Justice R. C. Mitter and Mr. Justice C. C. Biswas. 


Cra. MUSSAMAT KULW ANTA BEWA AND OTHERS 
1938. y. 
rum 
May, 10, IT, KARAMCHAND SONI AND orgEZS* 
Funes, 8. 


indian — Swecesrism Act ( XXXIX of 1925), Section  s211,—'A; such’ 
meaning of—Intesiate succession — Beneficial interest veris. in the keir ai^ 
law—Nothing in the Act which limits the power of disposal of the heir at 
, law—Indian Succession Act, Secs. 316, 230, 373, Schemes of—Admini_tra- 
tien when completed. Administrator becomes functus officlo—Business car- 
ried on by a member of a joini /'amily —No presumption of joint family 
business — Morigags, tf a debt within the meaning of Sec. #14 of the Indian 
Succession Act. : 
Section a11 of the Indian Sucoeesion Act, merely provides that the estate of 
a deceased person vests in his executor ‘or administrator -as swch. The words 
“as suoh" are important, and show ‘that the vesting is not of the beneficial in- 
terest In the property, bat only, for purposes of representation. 


* Appeal from Original Decree No. 30 of 1936, against the decree of B.C, 
e , Sen Esq., Subordinate Judge of Darjeeling, dated the g4th September, 1935. 
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In the case of an intestate succession, the benefictal Interest vests in the 
heir-at-law, and there is nothing In the Indian Succession Act which limits tho 
power of disposal of the hetr-at-law over such estate, merely because a grant of 
administration has been made. Nor does the Transfer of Property Act make 
the interest of the heir-atdaw in tbe estate property which may not be 
transferred. i 

The whole scheme of sections 216, 230, 273 and other provisions of the 
Indian Sucoession Act is only to provide for representation of the deoeased's 
estate for purposes of administration, and is not intended to cut down the rights 
of the beneficiaries 

All that section 216 of the Indian Succession Act provides is that until the 
grant is reorlled or revoked, no other person will have the right to act as 
representative .of the deceased, but the right to represent the estate for the 
purposes specified in that section is not the same as the right to deal with the 
beneficial interest in the estate. 

It is doubtful whether section 216, as it stands, may be regarded aa lending 
any countenance to the propoaition —onoe an administrator, always an adminis- 
trator. The moment administration is completed, the purpose of the grant 
has beso fulfilled and the administrator would virtually become functus 
oficis ; and thersnpon the grant would stand revoked in effect, if not by a 
formal order of Court. 

There is no presumption that a business carried on by a member of a joint 
family is joint family business. A member of a joint family who engages in 
trade can make separate acquisitions of property for his benefit, and unless it 
can be shown that the business grew from a nucleus of joint family property, 
oc that the earnings were blended with jolnt family funds, they remmin his self- 
acquired property. 

Obiter: A mortgage ls nota debt within the meaning of section 214 of the 
Indian Succession Act. 


Appeal by Defendants Nos. 1 to 3 who represent the interest 
of the mortgagors. 


Suit to enforce a mortgage. 

The material facts wil appear from the judgment of 
Biswas, J. 

Messrs. Rama Prosad Mookerjee, Mohit Kumar Chatteryjes, 
Uma Prasad Mookerje and Diptensra Mohan Ghosh for the 
Appellants. 

Messrs Amarendra Nath Bose und. Bhola Nath Roy for the 
Respondents. 3 
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The judgments of the Court were as follows :— 

Biswas, J. : . This is an appeal in a suit to enforce a mort- 
gece. The learned Subordinate Judge of Darjeeling who heard 


the suit made a preliminary decree fora sum of Ra. 53,275 with 
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EH interest and costs, and the defendants Nos r to 3 who represent 
1936. the interest of the mortgagors have preferred this appeal, 


— ÁO The mortgage which is Exhibit r in the case (Part II of the 

Bewn paper-book, p. 27) is dated the 16th January, 1929, nud was for 

Karamchand Soui,  & Jum of Re 16,000 carrying compound interest at the rate of 

— I2 per cont per annum., It was executed by the widow and two 

ipei sons of one Perganram, a Hindu resident of Darjeeling governed 

by the Mitakshara School of Hindu law, who had died intestate 

on,or about the 8th January, 1:897. The widow Mussamat 

Kulwanta Bewa isthe first defendant inthe suit, and the second 

defendant i isthe younger son Ramdas Prasad Kanoo, while the 

other son Ramchatti Ram Kanoo having died, his son Rambiswas 

go x s Prasad Kanoo has been made defendant No. 3. The subject- 

Ue : '* matter of the mortgage was a valuable leasehold' in Darjeeling 

comprising lands and houses known as Master Hall’s Location 

held on a 99 years’ lease under Government commencing from 

186s, which Perganram had acquired by purchase in 1885 by a 

conveyance Exhibit C (Part IL, p. r) The mortgage was taken 

inthe name of a lady Sm. Durgabati, who was the wife of one 

Lala Karamchand Soni, the first plaintiff inthe suit. She died 

l ‘shortly after the mortgage on the asnd May, r922, leaving three 

' sons as her heirs, and they have been made co-plaintiffs (plaintiffs 

Nos, 2 to 4). Defendants Nos, 4 and 5 in the suit are two alleged 
subsequent mortgagees. 

Two substantial grounds have been urged on behalf of the 
appellants : first, that the suit is not maintainable, and secondly, 
that the mortgage is not valid, and enforceable, and in any case 
is not binding on defendant No. 3 Rambiswas A point was 
also made regarding the calculation of interest, but it was not 
pressed. 

The first point arises in this way. Itis said that plaintiffs Nos, 
ato 4 as sons and heirs of their mother Sm. Durgabati, the mort- 
gagee named in the deed, not having taken out letters of adminis- 
tration or a succession certificate, section #14 of the Indian Succes- 
sion Act, rga5 is a bar to their recovering a decree, Tne plaintiffs 
met this objection in anticipation in their plaint by making the 
definite case that the real mortgagee -was Lala Karamchand, the 
first plaintiff, and Sm. Durgabati was a mere óenamdar : the sons 
= : were joined as plaintiffs merely to avoid any possible objections. 
FE The learned Subordinate Judge has found in favour of. the plain- 
DE tiff’ on the question of ženami, and it is conceded that if this 
c «^ finding stands, it would be}a complete answer to this particular 
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objection, We have come to the conclusion that the learned Judge ahi 
was right. i 1938. 

It is not disputed by the plaintiffs thatthe onus is on them yy sesmet Kulwanta 
to prove the ženami. The material fact to consider in Bewa 
this connection zm, who advanced the money, and on this Karamchand Soni. 
point we have no doubt that it was Lala Karamchand,» Plaintiffs’ Ta 
case is that the loan had been negotiated through Hiralal Mahen- dni 
dra, father of Sm. Durgabati and father-in-law of Karamchanj, 4599" "= 
This is admitted by Ramdas Hiralal is an old residen 
Darjeeling, and knew both the sons of Perganram. In oof tp 
October, 1921, Ramchatti and Ramdas being hard pressi 
payment by 2 firm of merchants and bankers Lachman DGS 
Parukchand to whom they owed money on a mortgage and go 
promissory notes, sought the help of Hiralal to raise a loan fcr CAE: 
them from some other party to liquidate the dues of these cradi- 675 
tors. Hiralal said he could approach his son-intaw for the pur- LP 4- . 
pose, and at the instance of the said sons of Perganram as well 
as of their mother, he did so. Karamchand was an Executive 
Engineer in the U, P. at the time, and he came down from there on of La 
taking leave to inspect the property at Darjeeling which was offered ptio d Ly 
for mortgage. The terms being arranged, he left, but before leaving Ce 4 d 
he opened an account with the Darjeeling branch of the Allla a D EE 
Bank of India (since gone into liquidation) with a view to 
the payment of the mortgage money by a cheque. He had 
sum of Rs. 13,000 with him, and with this and a further sum 
of Rs. 4,000 which he obtained as a temporary advance 
from Hiralal, he opened the account. Karamchand afterwards 
sent to Hiralal from the U. P.a cheque for Ra, 16,000 drawn on 
this account, which Hiralal according to his instructions handed 
over to Ramdas on the éxecution of the mortgage, Ramdas being 
the person who executed the document on behalf of all the parties, 
Ramdas in his turn endorsed the cheque in favour of Lachmandas 
Purukchand and handed it over to their agent and head gomon'a 
Kesari Chand Oswal in full satisfaction of their dues, Hiralal 
and Kesari Chand have been both examined on behalf of the 
plaintiffs, and fully support the story. The learned Subordinate 
Judge accepted their evidence, and so do we. 

The comment which the appellants make is that neither the 
cheque nor the Bank account of Karamchand has been produced, 
and it is further pointed out that Kesari Chand does not exprasely 
state that the cheque had been drawn by Karamchand. We do 
not think however, that on the evidence on record the plaintifis’ 
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case suffers on this account. "That payment was made by a cheque 
admits of no doubt : tbis is shown by the endorsement of sati 


tion on the mortgage of Lachmandas Purukchand which was made 
by Kesari Chand on receipt of payment, and which we had an inter- 
preter of this Court to translate for us.  Hiralal's evidence is that 
Durgabati had no banking account, and nothing is shown to the 
contrary by the defendants. It is fair to conclude, therefore, that 
the cheque by which payment was made was & cheque drawn by 
Karamchand on his own account in the Alliance Bank. There was 
no suggestion to Hiralal in crose-examination that Karamchand 
opened the account or drew the cheque on behalf of his wife. In 
fact, as the learned Subordinate Judge points out, it was not put 
to the witness at all that the money had been advauced by Sm. 
Durgabati or that she had money of her own, Ramdas made the 
case in his evidence that Hiralal paid him Re. 10,000 in one G. C. 
note and the balance in notes of smaller denomingtions, but there 
is nothing to support it except his bare statement, which the learn- 
ed Subordinate Judge refused, and rightly refused, to accept It 
is worthy of note that this case was not put to. Hiralal on behalf 
of Ramdas, but only on behalf of Mussamat Kulwanta Bewa, 
though on her own case she knew nothing about the mortgage. 

In support of their case that Sm. Durgabati wasthe real cradi- 
tor, the appellants rely mainly on the recital in the mortgage deed 
itself, but if the transaction was enami, the recital could not be 
otherwise, The appellants refer also to clauss x5A of Exhibit N 
(Part II, pp. 22, 25), R registered power-of-attorney executed by 
Ramchatti in favour of his brother Ramdas on the 23rd November, 
1921, by virtue of which Ramdas executed the mortgage on behalf 
of Ramcbatti, the latter being physically incapable at the time of 
moving about, The words in this clause are :—"provided however the 
gaid attorney is hereby given full power to raise money by mortga- 
ging the premises fo Durgadati o» anybody else." Itis argued that 
the mention of Durgabati's name shows that the loan was to be taken 
from her and not from her husband. But if the mortgage was to be 
a denami transaction, the power-ofattorney would obviously refer 
to the proposed deed by the name of the demankedar, and the moi- 
tion of Durgabati's name is, therefore, wholly inconclusive. But the 
words which follow, “ar to asy body else,” almost clinch the matter, 
showing quite plainly that the mortgage was to be esami, only 
that the name of the &etamdar had not yet been finally settled. 

Some reliance was also placed by the appellants on a letter of 
the 8th July, rgas written by Karamchand from Gawnpore to 
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the appellants’ vakil at Darjeeling Mr. N.Sen (Exhibit R, Part II, 
p. 38) This was an intimation of Durgabati's death and was in 
these words :— 

"I beg to inform you that Srimati Durgabati died on aand May, 
1923. In future you may deposit the interest in my banking 
account, as I am her legal heir." i 

It is on tho last few words, “Z am Ase legal keir” that stress is 
laid, as implying an admission on the part of Karamchand that 
Sm. Durgabati was the real mortgagee. Butit seems to us that 
the letter was no more than an assurance to the mortgagors that 
they might go on paying interest to Karamchand without any 
risk. Ramdas had in fact already made the first payment of in 
terest on the roth May, 1933 to Karamchand through his account 
in the Alliance Bank. The position was in fact more fully explain- 
ed by Karamchand in another letter which he wrote to Mr. N, Sen 
on the 27th July, 1923 (Ex. A, Part II, p. 39) In this letter 
Karamchand (further made it clear that his wife was merely bis 
Óenasmdar, and also drew attention to the fact that the mortgagors 
had themselves paid the first instalment of interest into his account 
inthe Bank, We do not think, therefore, that Karamchand’s 
correspondence on which the appellants rely affords them any 
assistance. Iris not necessary to refer to the evidence on this 
point in further detail, beyond pointing out that further payments 
of interest after Durgabati’s death were actually made to Karam 
chand direct by insured post or through his account in the Allian- 
ce Bank at Darjeeling. (See Exhibit I, Part II, p. 43) We hold 
accordingly that Karamchand was the real mortgagee, and he 
being the first plaintiff in the suit, the suit is maintainable at his 
instance. ‘The first objection taken by the appellants, therefore, 
fails, 

We might notice another answer which was given by the learned 
Subordinate Judge to this objection, and it was that a mortgage 
was not a “debt” within the meaning of section ar4of the Indian 
Succession Act, and that the bar of this section did not consequent- 
ly apply. In view of our finding on the question of denamed, it is 
not necessary to press this point, and it is sufficient to state that 
there is ample authority in this Court In support of the view expres 
sed by the learned Subordinate Judge, though the Allahabad High 
Court appears to have struck a different note. See, for instance, 
the cases of Roghu Wath Shaka v. Powssh Nath Fundari (1) Kan- 


(1) (1887 1. L, R., 15 Calc. 54, 
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than Modi v. Baij Nath Singh (1) ;' Baid Nath Das v. Shama 
nand Das(a); Mahomed Yusuf v. Abdur Rahim Bepari (3); 
Umesh Chandra Pramanich v. Mothura Mohan Haldar(4) The 
present suit is one to enforce a mortgag* security, and not fora 
mere personal decree against the mortgagors, and will not, therefore, 
be affectdi by decisions like Abdul Sattar.v. Satya Bhushan 
Das (5). 

As regards the next objection raised on behalf of the appellants 
which assails the validity of the mortgage, the argument may be 
Summarised thus, Perganram was no doubt living jointly with his 
sons, forming & coparcenary with them, but the mortgaged premises 
Masters Hal Location was his self-acquired property which 
devolved on his sons by way of succession. It was quite proper, 
therefore, for his widow Mussamat Kulwanta Bewa after his death 
to take out, as she did, letters of administration to his estate includ- 
ing this property, As administratriz, she was accordingly the only 
person competent to deal with the property by way of mortgage or 
otherwise. There was, however, no valid execution of the mortgage 
in suit by or on behalf of the lady, It is further pointed out that as 
administratrix she had not obtained the permission of the District 
Judge under section 307 of the Indian Succession Act, 1925, to 
execute the mortgage, and that it was consequently not valid. 

The learned Subordinate Judge recorded a finding regarding the 
character Of the mortgaged property which, if well founded, would 
really cut at the root of the appellant’s objections. He held thet it 
was the ancestral property of Perganram and passed upon his death 
to his sons by survivorship, the family being admittedly governed by 
the Mitakshara School. No letters of administration ware, therefore, 
proper or necessary : Section s1r1(9) the Indian Succession Act, 
1925. Seealso fa the (Goods of Pohurmwl] Augurwasiak (6) and 
Durgaprasad Barkai v. Jewdhari Sing (7). The grant of adminis 
tration to Mussamat Kulwanta was accordingly wholly ineffectual, 
and no title vested in her by virtue of the grant. The learned 
Subordinate Judge further held that in any casetbe grant was 
limited to the minority of the sons, and hence ceased to be opera- 


(1) (1892) I. L. R. 19 Calo. 336. 

(2) (1894) I. L. R. 22 Cak. 143. 

(3) (1899) I. L. R. 26 Calc, 839. 

(4) (1901) I. L. R. 38 Cale. 246. 

(5) (1908) I. L. R. 35 Cale. 767. 

(6) (1896) I. L. R. 25 Cale. 980. 

(7) (1935) I. L, R. 6a Calo. 733 ; 61 C. Li J 5934 
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tive on their attaining: majority which they did before the date of 
the mortgage. Weare unable to agree with the learned Judge on 
any of these points, Taking the second point first, this is negatived 
by the terms of the grant of which Exhibit S (Part II, P. 10) isa 
certified copy and which does not contain any limitation whatever. 
As regards the finding that the mortgaged property was* ancestral, 
it is rested mainly on the testimony of two witnesses, plaintiff's 
witnesses Nos. 3 and 4, Budha Ram and Sew Saran Ram, two old 
shop-keepers of Darjeeling, who speak to a shop at Darjeeling 
owned by Perganram, which is supposed to have formed the nucleus 
of the joint family fund with which the property was purchased. 
The evidence of these witnesses is not at all convincing, and 
certainly falls short of establishing that the shop was joint family 
property. At the highest, it only shows that Perganram carried on 
a business, but there is no presumption that a business carried on by 
a member of a joint family is joint family business, A member of 
& oint family who engages in trade can make separate acquisitions 
of property for his benefit, and unless it can be shown that the 
business grew from a nucleus of joint family property, or that the 
earnings were blended with joint family funds, they remain his self. 
acquired property. There is no evidence in this case from which 
itis possible to infer that the shop was joint family business, The 
supposed nucleus of joint family estate for the acquisition of the 
mortgaged property, therefore, fails. The learned Subordinate 
Judge holds on the evidence of plaintiffs witness No. 3 that Pergan- 
ram’s father was living at the time of the conveyance by which the 
property was purchased (Exhibit C), and that it must, therefore, be 
presumed that the property was being acquired by the father. We 
do not think any such presumption is justified, -nor are we satisfied 
that Perganram's father was living at that date. The conveyance 
was dated the ryth September, 1886, and itis not disputed that 
perganram died onthe 8th January, 1897. The only evidence in 
support of the finding of the learned Judge is a casual statement of 
the said witness that Perganram died 8 or 9 years after his father’s 
death, but it would not in our opinion be safe to act on such an 
indefinite statement made by a person who was a stranger to the 
family. The documentary evidence in the case furnished by. the 
conveyance and by the grant of the letters of administration coupled 
with the dealings of the parties all tells against the property being 
other than the self-acquired property of Perganram. We must con 
sequently proceed on this basis and hold that the grant of adminis 
tration to Mussamat Kulwanta was proper and legitimate, 
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The question, then, arises whether by reason of the grant, which 
was made on the 24th September, 1897, Mussamat Kulwanta as 
administratrix was the only person competent to deal with the estate 
at the date of the mortgage in question, namely, the 16th January, 
I922. For, unless this is established, there would hardly be any 
point in the appellants’ objection either that the deed was not 
validly executed by her or on her behalf or that she had not 
obtained the previous sanction of the District Judge. The fact 
remains that the deed was also executed by the two sons of Pergan- 
ram, Ramchatti and Ramdas, and if this was valid execution and if 
they had power to bind the joint family property by the mortgage, 
it would really be immaterial whether there was any infirmity in 
respect of the execution by Mussamat Kulwanta, 

It is not disputed that Mussamat Kulwanta as administratrix or 
otherwise had no beneficial interest in Perganram’s estate. At the 
date of his deatb, the beneficial interest was vested in the two sons 


‘as the sole surviving co-parceners, but at the date of the mortgage it 


i» said a son had been born to Ramchatti, namely, Rambiswas, the 
third defendant in this suit, who was then an infant. Whether the 
interest of. Rambiswas was or could be bound by the mortgage is a 
question we shall have to examine later, but assuming for the 
present that Ramchatti and Ramdas could by their dealings bind 
the entire cO-parcenary interest, what we have now to consider is, 
first, whether the mortgage was validly executed by the two 
brothers, and secondly, whether, if otherwise competent, their right 
to mortgage was in any way affected by the grant of the letters of 
administration. 

As to the first of these points, admittedly the document was 
not executed by Ramechatti personally, but the execution was by 
Ramdas for self and as constituted attorney of Ramchatti as wall 
as of Mussamat Kulwantw The power-okettorney granted by 
Ramchatti to Ramdas in this bebalf is Exhibit N, already referred 
to above, The validity of this power is not challenged, but the 
only point made is asto the scope of the authority given by it. 
It is said that Ramdas was merely authorised by this document 
to “clear off and liquidate a mortgage debt that now existed" on 
Master's Hall Location, being the property which yas the subject 
matter Nig of the mortgage in suit. According to the recital in 
the mortgage in suit, the purpose of the loan wasto repay the 
debt which was then owing to the firm of Lachmandas Porukchand 
not only on a mortgage of the said property (Exbibit a), but also 
on two promiesory notes (Exhibits 3 and 4). It is contended, 
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therefore, that the power-ofattorney. conferred no authority on 
Ramdas to execute a mortgage for the purpose of satisfying the 
dues under these promissory notes, We do not think there is 
any substance in this contention. The terms of the authorily 
must be construed reasonably, and upon a reasonable view there 
cannot in our opinion, be any doubt that the objec was to give 
authority to ‘execute the particular document which Ramdas 
actually executed by virtue of it Merely because in referring to 
the document, the power-ofattorney recited part of the considera- 
tion for the mortgage to be effected thereby, it would not be 
right to hoki that the transaction was authorised by Ramchatti 
only so far as it wentto satisfy the mortgage of Lachmandas 
Purukchand, but not the two promissory notes in their favour. It 
may be mentioned here that the two promissory notes, though 
they were executed by Ramdas alone, were executed by him sign- 
ing for Ramchatti Ramdas, that is to say, for the firm which 
admittedly belonged to both Ramchatti and Ramdas, On the 
first point, we must hold accordingly that the mortgage in question 
was validly executed by both the sons of Perganram. 

The next question is a more difficult one, as to whether the 
capacity of the two sons to create the mortgage was affected by 
the grant of letters of administration to their mother Mussamat 
Kulwanta We have not been referred to any authority to show 
that merely because an estate is in the hands of an administrator, 
the beneficiaries are thereby rendered incompetent to deal with 
their interest in the estate. Section arr of the Indian Succession 
Act, 1925, merely provides that the estate of a deceased person 
vests in his executor or administrator as such: these words "aj 
suck’ are important, and show that the vesting is not of the bene- 
ficial interest in the property, but only for purposes of representa- 
tion The present case is one of intestate succession, and is not 
complicated by any question of the assent of the executor or 
administrator being necessary to complete the legatee's title (sec- 
tion 332). In such a case it does not in our opinion admit of any 
doubt that the beneficial interest vests in the heir-at law, and we 
are unable to find anything in the Indian Succession Act which 
limits the power of disposal of the heirat-law over- such estate, 
merely because a grant of administration has been made. Nor 
does the Transfer of Property Act make the interest of the heir- 
at-law in the estate property which may not be transferred. 

- The appellants rely strongly on sections 220 and 273, and 
particularly on section 416, of the Succession. Act, ‘but these are 
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hardly of any avail, Section 230 merely deals with the point of time 
from which the title of the administrator as such takes effect, while 
section 273 only declares the conclusiveness of the grant as to 
the representativa title of the grantee against all debtors of the 
deceased and all persons holding property which belongs to him. 
As for section 216, it enacts that after any grant of probate or 
letters of administration, no other than the person to whom the 
same may have been granted shall have power to sue or prosecute 
any suit, or otherwise act as representative of the deceased, until 
such probate or letters of administration has or have been recalled 
or revoked. In other words, it makes the executor or adminis 
trator the legal representative of the deceased. In fact the whole 
scheme of these and other provisions of the Act is only to provide 
for representation of the deceased's estate for purposes of adminis 
tration, and is not intended to cut down the rights of the bene- 
ficiaries, To put the matter in another way, the position is that 
where a grant of administration is made, the grantee is constituted 
the person competent and entitled to represent the persons 
beneficially interested in such persona, This, it may be pointed 
out, is recognised in Order 3r of the Code of Civil Procedure, in 
so far asit laysdown thatin all suits concerning property vested 
in an executor or administrator, it will be sufficient ordinarily to 
make the executor or administrator party, but it also proyides that 
the Court may, if it thinks fit, order the beneficiaries or any of 
them to be made parties, The rule in fact is to make the bene- 
ficiaries parties when the estate has been fully administered : see 
Clegg v. Rowland (1). 

We do not think, therefore, that merely because in this case 
Mussamat Kulwanta'held letters of administration to the estate 
of Pergantam, that fact by itself had the effect of taking away 
the power of Ramchatti and Ramdas to deal with their beneficial 
interest in the estate. 

Even supposing that as a result of the grant of administration, 
the administratrix asthe legal representative of the deceased was 
the only person competent to deal with the estate, it has still to 
be seen for how long this power of the administratrix would con- 
tinue to the exclusion of the right of the beneficiaries. As already 
pointed out, all that section 216 of the Succession Act provides 
is that until the grant is recalled or revoked, no other person will 
have the right to act as representative of the deceased, but the 
right to represent the estate for the purposes specified in that 

(1) (1866) L. R. 3 Eq. 368 (373). 
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section is not the same as the right to deal with the beneficial 
interest in tho estate. Even taking the section as it stands, it is 
doubtful whether this may be regarded as lending any countenance 
to the proposition-—once an administrator, always an administrator. 
The moment administration is completed, the purpose of the 
grant will have been fulfilled, and the administrator weuld virtually 
become functus oido. It seems only reasonable to hold that 
thereupon. the grant would stand revoked in effect, if not by & 
formal order of Court. l 

. We may perhaps refer in this connection to the line of cases 
in which it has been held that where administration has been fully 
carried out, the Court would refuse leave to the administrator to 
sell or mortgage under section go of the Probate and Administra- 
tion Act (V of 1881), corresponding to section 307 of the present 
Succession Act: Jw the goods of Nursing Chumder Bysack (1), 
and Lakshmi Narain Chatterjee v. Nanda Rani Debi(a) The 
principle underlying the cases is the same on which the Court 
also refuses to make a grant of administration, if there is reason 
to believe that the estate has been fully administered : Zak? 
Chandra Chowdkury v. Baikuntha Nath Chowdhury (3), and 
Prosonno Kumari Debi v. Ram Chandra Singh Deb (4). It is 
obvious that there must be a limit to the authority of an executor 
or administrator to act after administration is over: see the 
Observations of Brett and Mitra, JJ. in Tarun Singh Hasari v. 
Raméaran Tewari (5), quoted with approval in Sankar Natà 
Mukherji v. Biddutlata Debi (6). 


As the evidence stands in this case, and particularly having 
regard to the long lapse of tims, it may be fairly presumed, and 
the Court will be entitled to act on the presumption, that at the 
date of the mortgage, the administration of Perganram's estate was 
at an end, and from this point of view the execution of the mortgage 
deed by Mussamat Kulwanta as administratrix was of no 
consequence, and that by the two sons of Pergenram would, there- 
fore, have full effect. 


Seeing that Mussamat Kulwanta was not the sole executant of 
the mortgage, it is not nocessary to consider the matter from 
another aspect, viz, whether and how far, the beneficiaries 
having allowed the administratrix to remain in possession, in 


(1) (1899) 3 C. W. N. 635. (2) (1908) 9 C. L. ]. 116. 
(3) (1910) 14 C. W, N. 463. (4) (1912) 17 C, L. J. 66. 
(s) (1903) I. L, R, g1 Calc, 89. (6) (1918) a8 C. L. J. 971. 
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spite of administration being over, they could be heard to 
say that the administratrix was not competent to deal with the 
estate, 


It is perhaps worth while pointing out that the appellants do 
not make the case that the transaction in question was one in due 
course of administration. Mussamat  Kulwanta herself in fact 
said in her written statement that she knew nothing about the 
mortgage, and she was supported in this by Ramdas in his 
deposition at p. 48, lines rr-14. The evidence also does not 
make out that the loan was raised for purposes of administra- 
tion, Perganram admittedly had left no debts, He left a business, 
but there is nothing to show that any debts were or had to be 
incurred forit. In 1914 according to Ramdas the two brothers 
started & business in the name of Ramchatti Ramdas, wbich shows 
that the old business ceased at any rate in that year. According 
to the recital in the mortgage bond Exhibit 1, the purpose of the 
logn, a8 already pointed out, was to repay the dues of Lachmandas 
Purukchand under a previous mortgage Exhibit a and two pro- 
missory notes, Exhibits 3 and 4. As regards the promissory notes, 
Ramdas's evidence is that the money borrowed thereon was spent 
for the personal expenses of the brothers, to buy a motor cycle 
for one and race ponies for the other. As forthe mortgage, the 
bond recites that it was for the purpose of repaying some previous 
loans The document in respect of one only of such previous 
loans ig in evidence, Exhibit ro (Part II, p. 18), a mortgage for 
Rs, 4,000 dated the rath May, 1910, executed by Mussamat 
Kulwanta Bewa as administratrix and her two sons, and according 
to the recital therein, purports to have been executed for satisfying 
in part an earlier mortgage for Rs 6,000 in favour of a different 
party dated the rs5th’ November, rgog. The mortgage-deed in 
respect of this last-mentioned transaction is not in evidence, and 
apart from the fact that it is said to have been executed by 
Mussumat Kulwanta as administratrix, there is nothing to show for 
what purpose that particular loan had been raised. 


Taking all the facts and circumstances into consideration, we 
hold accordingly not only that at the date of the mortgage in suit, 
the estate had been fully administered, but that the loan was not 
required for purposes of administration. In this view of the matter, 
it is not necessary to consider whether the alleged execution of 
the mortgage by Mussamat Kulwanta was valid or not, or 
whether the mortgage itself was invalid for want of sanction 
of the District Judge under section 307 of the Indian Succes 
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sion Act. The objections taken by the appellants in this behalf cien 


consequently fail. 1938. 
There remains to consider the question as to whether and how  Muss&mat Kalwanta 

far the mortgage is binding on defendant No. 3 Rambiswas As Eris 

already pointed out, he had been born at the time of the mort- Karamchand Soni. 

gage and had acquired by his birth an interest in the mertgaged Biswas, Y. 

property which had devolved on his father and uncle (Ramchatti 

and Ramdas) from their father, but he was no party to the mort- 

gage. The appellants in fact show from the mortgage bond itself 

that it did not even purport to hypothecate the interest of Ram- 

biswas in the property : what was mortgaged was only the “right, 

title and interest? of the executarts, which meant that of Ram- 

chatti and Ramdas, Musmmat Kulwanta, though one of the 

executants, having admittedly no beneficial interest. As it is the 

appellants’ caso that the mortgage was not executed for legal 

necessity, they argue, relying onthe principle of fhe Full Bench 

decision in Sadabart Prasad v. Foolbask (1), that the mortgage 

was wholly void. It war, however, conceded on their behalf, 

having regard to the fact that Rambiswas was the son of Ramchatti, 

that if it was shown that the mortgage was for the purpose of 

satisfying an antecedent debt of Ramchatti, not tainted with 

immorality, the mortgage would be binding on Rambiswas, even 

though he was no party to itand though the debt was a personal 

debt of Ramchatti. See Brij Narain v. Mangia Prasad (2), and 

Lal Bakadur v. Ambika Prasad (3) The appellants relied on 

the limited scope of the authority given by Ramchatti by the 

power of attorney, Exhibit N, which he granted to Ramdas to 

execute the mortgage, and maintained that the mortgage debt 

was only in part the debt of Ramchatti, namely, to the extent that 

it went to satisfy the prior mortgage in favour of Lachmandas 

Puorukchand, and not the two promissory notes. In that view, it 

was argued that Rambiswas could be held bound, if stall, only 

to the extent of the dues under the said prior mortgage. We 

have already held, however, that Ramdas had authority under the 

power-of-attorney to execute the mortgage on behalf of Ramchatti 

in its entirety, and the debts under the two promissory notes were 

equally the debts of both the brothers, This argument, therefore, 

fall It was next sought to be made out that the debts were 

immoral, but we agree with the learned Subordinate Judge and 

have already shown that thisis not established. The only quee  - 


(1) (1869) 3 Ben. L. R.F. B. R. 31 ; 1a W. R. 1 (F. B.). 
(a) (1924) L, R. 5r L A. 129; I. L L. R. 46 All, 95 ; 41 C. La J, 23a. ^ 
(3) (1925) L. R. 52 I. A. 443. 
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tion that remains is whether the mortgage was for the purpose of 
discharging an antecedent debt of Ramchatti As to this, we 
bave no hesitation in holding that it was, and the point was not 
seriously contested. Our conclusion, therefore, is that the mort- 
gage is binding on -Rambiswas as much as it was binding on 
Ramcbattiand Ramdas. There must accordingly be a mortgage 
decree against Rambiswas as well as against Ramdas and 
Mussamat Kulwanta as made by the learned Subordinate Judge. 

So far as the puisne incumbrancers, defendants Nos 4 and 5 are 
concerned, as the money due on their mortgages had not become 
payable at the date of the suit, the learned Subordinate Judge did 
not adjudicate on the amount due to them. 

The last contention raised on behalf of the appellants was as 
regards the computation of interest, but as already stated, this was 
not finally pressed. | 

The result is that this appeal fails, and is dismiseed with 
Costs. 


R, C. Mitter, J. : I agree. 
D. R Appeal dismissed 


Before Mr. Justica R. C. Mitter and Mr. Justice IN. G. A. 
l Edgiley 


MOKSHADA RANJAN DUTTA 


0. 


SURENDRA BIJOY DUITA* 


Will, how to be construsd—Apparent inconsistencies Attempt te be made te 
reconcile them. 


In the construction of a Will, no part should be discarded and the Will as a 
whole should be construed. An attempt should be made to reconcile apparent 
inconsistencies ; and lf the different clauses of the Will cannotin any way be re 
qoncíled, recourse must be had in the last instance to the principle that the 
last clause of the Will dealing with the particular disposition of property should 
be taken to be the real intention of the testator. 


*Appeal from Original Decree No, 58 of 1936, against the decree of Manindra 
Prosad Sinha Esg., Subordinate Judge, Second Conrt of Chittagong,, dated the 
26th September, 1935. 
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Where in a WI, the testator stated in the preamble that he was making 
disposition of his entire estate ; and in paragraph x that after his death all his 
Properties would vest in his wife, that with regard to 8 annas share she would 
be competent to sell according to her requirements but with regard to the remain- 
ing 8 annas she would have no power to sell the same or settle it at a less. Jama, 
but that In case of urgent necessity she would be competent to sell any Mahal 
asa whole; and in paragraph a that bis wife would be at liberty to devise to 
anybody she liked the property left by him ; and the testator made no provi- 
sion In the remaining portion of the Will for the adopted son or any other rela- 
tion on the contingency of his wife surviving him, or for devolution of any shara 
after her death : 


Heid, on a construction of the whole Will, that the testator intended to give 
his wife absolute interest In the 16 annas of the properties on the contingency 
of his wife surviving him, and the last part of paragraph 1 which appears to cut 
down the power of alienation with regard to 8 annas share was only a plous wish 
and nothing more. 


Appeal by Defendant No. r. 


Suit for declaration of the plaintiffs 8 annas share of the pro- 
perty in suit and for recovery of possession of the same, 


The material facis will appear from the udgment. 


Massrs. Narendra Kumar Das and Durgesh Prosad Das for the 
Appellant, 


Messrs Chandra Sekhar Sen and Anil Kumar Das Gupta for 
the Respondent, 
C. A Y. 


The judgment of the Court was delivered by 

R. C, Mitter, J. : This appeal has arisen out of a suit for de- 
claration of tbe plaintiffs 8 annas share of the property in suit and 
for recovery of possession of the same. His case in the plaint is 
that he is the adopted son of one Jagat Bandhu Dutta and he claims 
8 annas of the property in that character. His further case is that 
Jagat Bandhu executed a Will on the rath of October, 1882 and 
died shortly thereafter. By the said Will, the said testator gave 
absolutely to his widow Mahamaya Dutta 8 annas share of his pro- 
perty and a life interest to the said lady in respect of the other 8 
annas share. Mahmaya died onthe and August, roaa, after hav- 
ing executed a Will on the 7th September, 1921. By the said 
Will, Mahamaya dedicated r6 annas intereat in all the immoveable 
properties to the family idol The plaintiff says that Mahamaya had 
the right to dispose of the 8 annas share of the property in which 
she had absolute interest by her husband's Will, but had no power 
to devise the remaining 8 annas share in which she had only a life 
interest under the Will of Jagat Bandhu, The plaintif accordingly 
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prays for a declaration of title and possession of the 8 annas share 
of the properties in which, according to him, she, Mahamaya, had 
only a life interest under her husband's Will. The first defendant 
in the executor under Mahamaya’s Will and his defence was of a 
two-fold nature, He said firstly that the plaintiff was ‘not tho adop- 
ted son of Jagat Bandhu, that is to say, he had never been adopted 
by Mahamaya and assuming that Mahamaya adopted him, that 
adoption was invalid in law, because the authority given to Maha- 
maya by her husband had already been exhausted by her exercising 
her authority by adopting another person Sachinath. The learned 
Subordinate Judge has held that the plaintiff is the adopted son of 
Tagat Bandhu ; and on the construction of the Will has come to the 
conclusion that Jagat Bandhu by his Will gave absolute interest to 
his widow only in respect of an 8 annas share if the properties and 
ja the remaining 8 annas share his widow hada life interest. In 
that view, he has decreed the plaintiff's suit. Defendant No. r has 
appealed against that judgment. 

Mr. Das appearing for defendant No. 1 appellent has not 
challenged the finding of the learned Subordinate Judge that the 
plaintiff is the adopted son of Jagat Bandhu. He has confined his 
argument tothe construction of the Will of Jagat Bandhu, and 
according to him, that Will had conferred upon the widow Maha- 
maya an absolute interest in 16 annas of Jagat Bandhu's properties. 
It ia, therefore, necessary to examine the terms of the Will in order 
to see if this contention is correct or not. The Will of Jagat Bandhu 
which has been duly probated is Exhibit A/r, page 1, Part IL To 
follow the Will, itis necessary to state one fact. Jagat Bandhu 
was an educated man who had no issue. During his life-time, ho 
had adopted a son of the name of Madan Gopal and that son was 
living at the date of the Will, 

The Will is a short one, consisting of a short preamble and four. 
paragraphs, Inthe preamble he states that he was executing the 
Will for the management, preservation and enjoyment of his extive 
ancestral and self-acquired movable and immovable properties. In 
paragraph (1), -ho states that after his death, all his properties will 
vest in his wife Mabamaya. Then he states that Mahamaya would 
be entitled to enjoy and possess all his properties till hor life-time, 
In the latter portion of this paragraph, he makes a distinction 
between the two halves of his estate. With regard to an 8 annas 
share of all his propsrties, he states that Mahamaya would be com- 
petent to sell the same according to her requirements, With regard 
to the remaining 8 annas shire, he sayz that shs woald have no 
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power to sell the same or settle it at a less Jama, but if there be any 
urgent necessity, she will be competent to sell any Mohal as a 
whole," If this paragraph had been the only paragraph dealing with 
the disposition of his properties, it would be fairly contended that 
an 8 annas share was giyen absolutely to her and in the other 8 
annas her interest was a life interest. But there are other paragraphs 
in the Will which will have to be taken into consideration; for it is 
a well known principle of construction that no part of a Will should 
be discarded and the Will as a whole should be construed. An 
attempt should be made to reconcile apparent inconsistencies ; and 
if the different clauses of the Will cannot in any way be reconciled, 
resort must be had in the last instance to the principle that the 
last clause of the Will dealing with the particular disposition of the 
properties should be taken to be the real intention of the testator. 
This being the principle well settled, itis now necessary for us to 
consider the remaining paragraphs of the Will. Paragraph (3) com 
templates the case of his widow predeceasing the testator and his 
adopted son Madan Gopal surviving him and in that contingency, 
gll his properties should be divided half and half his adopted son 
taking 8 annas share and the remaining 8 annas would go to his 
brother Sriman Dinabandhu Datta or his son. By clause (3), a com 
tingent interest is created in favour of his adopted son Madan Gopal 
and his brother Dingbandhu and his son the contingency being of 
his wife predeceasing him, Paragraph (4) gives the widow power to 
adopt a second son, if Madan Gopal happened to die In 
paragraph (2), the testator says that his wife would be at liberty to 
devise to anybody she likes the property left by him. Clause (a) of 
the Will deals, in our judgment, with the whole of his properties. In 
the preamble of the will the testator says that he is making disposi- 
tion of his entire estate. He contemplates two cantingencies, the 
first being that his wife surviving him and in the second the wife 
predeceasing him, Clauses (1) and (s) deal with his estate on the 
first contingency and clauss (3) deals with the estate if the second 
contingency happened. Clause (a) is inconsisten: with the wife 
being given a life estate in the 8 annas of the properties, for if only 
& life interest had been intended, there would be no meaning in 
giving to her the power to devise the properties, that is to say to 
deal with the properties effectively by her Will, This clause, namely 
clause (a), accordingly indicates that the testator intended his wife 
to take absolute interest in thə whole of the estate, namely, 16 
annas, There is accordingly an apparent conflict between clauss (a) 
and clause (1) of the Will, so far as 8 annas share of the properties is 
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concernsd. In our judgment, having regard to the preamble to the 
Will, and the fact that the testator does not make any express provi- 
sions in the Will for the adopted son or any relations in the contin- 
gency of his wife surviving him,an absolute estate in 16 annas was 
intended for the wife, for, if by clause (1) read with other clauses of 
the Will, the testator intended to give a life interest to her only in 
an 8 annas share, express provisions would have been made for the 
devolution on her death of the said 8 annas share. In view of the 
preamble to the Will, it is quite clear that the testator never 
intended a partial intestacy. We accordingly hold that the testator 
intended to give his wife absolute interest in the 16 annas of the 
properties on the contingency of his wife surviving him and the last 
part of clause (1) which appsars to cut down the power of alienation 
with regard to the 8 annag share was only a pions wish and nothing 
more. Ifan absolute interest was intended the power restricting 
alienation would be void in law. On the construction of the whole 
Will, we accordingly come to the conclusion that Mahamaya was 
given an absolute interast, that isto say with power of disposition 
over the whole of the properties left by Jagat Bandhu. Mahamaya 
has in fact by a Will made a disposition of the whole of the estate 
which she had got from her husband by his Will and also of proper- 
ties which she herself had acquired. This disposition by Mahamaya 
by her will dated the 7th September, 1921, which has been duly 
probated is an effective disposition. In this view of the matter, we 
hold that the plaintiff has no right to the share claimed in the plaint, 
and his suit ought to be dismissed. 

The resultisthat this appeal is allowed, the decree of the 
learned Subordinate Judge reverted and the plaintiffs suit dis- 
missed. The appellant is entitled to his costs in this Court, hearing 
fee being assessed at two gold mohurs, Each party will bear his 
own costs in the lower Court. 


D. R Appeal allowed. 
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Befors Sis Harold Derbyshire, Kt, Chief Justics and Mr. 
Justice B. K. Mukherjea. ! 


GOPAL CHANDRA CHANDA i Cov, 
: g ] gt 1938. 


GOBARDHAN CHANDRA CHANDA AND ANOTHER.* 


Civil Procedure Code (Act V af 1908), Order 21, rule 8g—Order setting aside 
a sale —J'udgweni-debtor depositing the amount specified in sale proclama- 
tion and fies per cent but not poundage fes. 

Under Order a1, rule 89 of the Code of Ctvil Procedure it Is not Incumbent 
on the fadgment-debtor to pay In the poundage fes asa condition precedent to 
the sale belng set aside. 


So an order setting aside a sale when the amount specified in. the proclama» 
ton of sale and s sum equal to five per cent of the purchase money has been 
paid by the fudgment-debtor into Court, is a perfectly valid order. 


Appeal by the Auction-purchaser. 
The material facts will appear from the judgment, 


Messss. Chandra Sekhar Stn. and Bhupendra Kishore Basu fot 
the Appellant, 

Mr, Satysndra Nath Ghose for the Respondents. 

The judgments of the Court were as follows : 

Derbyshire, C. J. :—This appeal, in my opinion, fails, The 
debtor whose property has been sold has paid into Court in accor- 
dance with Order ar, rule 39 (1) (a) and (b) of the Code of Civil 
Procedure the sum equalto five per cent of the purchase money 
and also the amounts specified inthe proclamation of sale for the 
recovery of which the sale was ordered, but he did not pay in the 
poundage fee. A poundage fes is a charge made by the Court 
under the Court Fees Act for a sale of property. The learned 
Judge has set aside the sale. The auction-purchaser &ppealed 
against that order because the poundage fee was not paid into 
Court as wellastbe other sums, There is nothing in Order ar, 
rule 89 which makes it necessary forthe judgment-debtor to pay 
in the poundage fee as a condition precedent tothe sale being set 
aside, Order ax, rule ga provides that where an application is 
made to set aside a sale under Order 89 and the deposit required 
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pelis by that role is made within thirty days from the date of sale, the 
1938. Court ska] make an order setting aside the sale. 

Gopel Chandra In my opinion, the learned Judge was right in setting aside the 
Chanda 


sale. There is no hardship or injustice upon the auction-purcheer 
Gohardhan Chandra because Order sr, rule 89 (3) provides : 
Chanda. “Nothing in this rule shall relieve the Judgment-debtor from 
Derbyshire, C.g, any liability he may be under in respect of costs and interest not 
T covered by the proclamation of sale,” 

In the Civil Rules and Orders which are made by this 
Court applicable to District Courts it is provided in Chapter X, 
rule 246 ? 

(1) "When asale of immoveable property is set aside under 
Order ar, rule 89 or section 174 (1), B. T. Act, the Court may 
make an order for payment by the judgment-debtor or by the 
person at whose instance the sale is set aside, of the poundage 
feo and other costs if any, not covered by the proclamation 
of sale.” 

This order can be made by the Judge who seta aside 
the sale and in that way, the judgment-debtor can be made 
to reimburse the auction-purchaser for any costs and the poundage 
fee he bas properly paid in connection with the sale. 

For these reasons, this appeal must be dismissed with costs, 
hearing-fee being asseased at two gold mohurs. 

Mukherjea, J. :—1 agree. 


P, R, Appeal dismissed, 


Before Mr. Justice C. C. Biswas and Mr.. Justice N. G. A. 


KEdgley. 
Civil. SM. SARASWATI DEBI 
1938. v. 
kean all 
A BAHADUR LAL MISSIR.* 
Aphoritonmasni-- Indian Registration Act (XVI of 1908), Section 35 (3) (5) — 
Burden of preof— President of Improwement Tribunal. 
The dispute was as regards a mm of Rs. 7245 In respect of whioh the Land 
Acquisition Collector made a joint award in favour of two persons Bahadur Lal 
2 * Appeal from Original Decree No. 246 of 1926, against the decision of D, C, 


Ghose, Esq., President, Improvement Tribunal, 


Vor, LXVIHL] mion court. 


Misir, claimant No. 1 and Sm. Saraswati Debi, claimant No. a, widow of one 
Gouri Sankar Missir, This sum was awarded as the value of certain structures 
which had been aquired on behalf of tbe Calcutta Improvement Trust. The 
learned President by his order directed the whole of the compensation to be paid 
to claimant No. 1 on the footing of mortgage which he bad set up. 


It appeared that before the Land Acquisition Collector olaimant No. 1 claimed 
compensation as owner of the structures but before the Tribunal he changed hb 
case and based his claim on a mortgage executed in his favour by Gouri Sankar. 
It was contended by claimant No. a that Gourl Sankar at the time of execution of 
the document was minor : 


Held, that section 35 (9), cl. (b) of the Indian Registration Act was very 
far short of a statutory presumption arising in favour of the mortgagee that at 
the time of execution the mortgagor was major and not minor, 


That the barden of proving minority of Gouri Sankar at the time of execution 
of the mortgage deed was on claimant No. 9. 
' That the mortgage was found on the evidence to be executed by minor and 
consequently void, The claim put forward on the basis of the mortgage con- 
sequently failed. 
The President of the Improvement Tribunal fs a tribunal by itself, 
Delay in disposing of 2 slmple apportionment cese commented on. 
Appeal by Claimant No. a. 
Messrs, Hiralal Chakravarty, Gurudas Mukherji and Prafulla 
Kumar Bose for the Appellant. 


Messrs. Gopendra Nath Das ond Nirmal Chandra Chackerbartty 
for the Respondent. 


The following judgments were delivered : 


Biswas, J. -This is an appeal from a decision of the Presi 
dent of the Calcutta Improvement Tribunal in an apportionment 
case. The dispute is as regards a sum of Ra. 7,245 in respect of 
which the Land Acquisition Collector had made a joint award in 
favour of two persons, Bahadur Lal, Missir, and Sm. Saraswati Debi 
widow of one Gouri Sankar Missir, The former is described as claim- 
ant No. r and the latter as claimant No. s in these proceedings, This 
sum was awarded as the value of certain structures which stood on 
premises No. 9/12, Kalakar Street, which had been acquired on 
behalf of the Calcutta Improvement Trust in connection with 
Scheme No. XLII, Kalakar Street widening, The learned Presi 
dent by his order directed the whole of the compensation to be 
paid to claimant No. r on the footing of & mortgage which he had 
setup. Hence the present appeal by claimant No. 2. 

It appeared that before the Land Acquisition Collector claimant 
No. r had claimed compensation as owner of the structures but 
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before the Tribunal he changed his case and based his claim ona 
mortgage executed in his favour by Gouri Sankar. "There was some 
argument before the learned President as to whether on a reference 
made by the Collector under section 30 of the Land Acquisition 
Act, a party could be allowed to change his case in this way. That 
argument*was renewed here on behalf of the appellant, and it was 
contended that on the hearing of such a refereuce, the Court, which 
is the Tribunal in this case, is restricted to a consideration of the 
specific claims which might have been put forward by the parties 
before the Collector. It was pointed out that section 30 contem- 
plates a “dispute " arising before the Collector, and a decision of 
“such dispute" by the Court, not a new dispute raised before the 
Court for the first time. We are not quite satisfied as to the cogency 
of this argument, which was sought to be supported by reference to — 
certain decisions of this Court, including the cass of Ads Bakar v. 
Feary Mohan Mukerjes (1), and the case of Praba? Chandra 
Muhherjoe v. Raja Peary Mohun Mukherjee (2) These decisions, 
however, do not touch the point, but it is not necessary for us to 
exprees any definite opinion on tae question, having regard to the 
conclusions we have arrived at on the merita of the case. 

The mortgage set up by claimant No. r is attacked by the 
appellant before us on a variety of grounds; but the most substantial 
oné,—-and it is a ground which, if substantiated, ia sufficient to dis- 
pose of the case,—is that at the date the mortgage is alleged to have 
been executed by Gouri Sankar, husband of claimant No. 2, he was 
a minor There was a specific issue raised on this question, The 
learned President says that as tho mortgage was a registéred docu- 
ment, there was a presumption that at the time Gouri Sankar had 
executed it, he was a major and aot a minor, The learned Presi 
dent does not advance any reasons or cite any authority in support 
of this dictum, but the learned Advocate for the respondent referred 
us to the provision of section 35(3), clauss (b), of the Indian Regis- 
tration Act. That section merely provides that the ragistering 
officer shall refuse to register a document, if any person by whom 
the document purports to be executed appears to the registering 
officer to be & minor, an idiot or a lunatic, At best, therefore, all 
that can be said is that at the tim» the document was presented for 
registration, the executant or the person who put forward the docu- 
ment before the registering officer appeared to him to be & minor, 
This is very far short of a statutory presumption such as the learned 


(1) (1907) I. L. R. 34 Calc, 451. 
(2) (1908) 1a C. W. N. 987. 
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President seems to postulate. We do not think, however, that it 
would make any difference in the present case es to whether the 
learned President was or was not right in the view he took as 
regards any such presumption arisingin favour of the mortgages 
from the fact of registration, because it is conceded by the learned 
Advocate on behalf of claimant No. s that the burden of proving 
the minority of Gouri Sankar lay on hia client. 

It is necessary, therefore, to examine how the matter stands on 
the case made ovt -in this behalf by Saraswati, Gouri Sankar was 
the son of one Santa Lal Missir, and admittedly he had' a younger 
brother named Lachmi Narayan who has been actually examined as 
a witness in this case on behalf of claimant No. r. According to 
the evidence of claimant No. r, Lachmi Narayan eras younger than 
Gouri Sankar by 13 or r4 years, The appellant produced two 
certified copies obtained from the Corporation of Calcutta of 
extracts from the Birth Register maintained by the Corporation 
relating to the birth of two male issus of one Santalal. These are 
Exhibits D and E, printed et pages r-5 (b) of Part IT of the Paper- 
book. Itis not disputed by the respondent that Santalel referred 
to in these two extracts isthe father of Gouri Sankar and Lachmi 
Narayan, The dates of birth shown in these two exhibits are a6th 
May, 1903, and 24th March, 1917 respectively. If, therefore, any 
of these birth certificates can be connected with Gouri Sankar, his 
age will be definitely established at once, and it would not be neces- 
sary to gointo the oral testimony on the point which from the 
nature of things cannot be regarded as equally satisfactory. 

The point arising out of these birth certificates reduces itself 
shortly to this as to whether Santalal had only two sons, If he had 
two sons, then these two birth certificates must refer to these two 
sons, namely, Gouri Sankar and Lachmi Narayan. Mr. Das on 
behalf of claimant No. r has strenuously contended, and that is 
also the view which found favour with the learned President, that 
there is no evidence on the record to show that Santalal had not 
more than two sons. 

Now, the position regarding this matter is this; Seraswati filed a 
statement of claim before the President, and in paragraph s of that 
statement which was filed on September ro, 1935, she categorically 
stated that Mustt. Lali Bibi wes tha mother of Gouri Sankar, and 
that Lachmi Narayan was the only other issue and the younger son 
ofthe aforesaid Lali Bibi. That statement was made not with 
reference to the question of minority of any of the sons, but in the 
course of recita] circumstances under which the structures in 
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dispute devolved on Gouri Sankar. Claimant No. 1, Bahadur 
Lal Missir subsequently filed his statement of claim, or written 
statement, as it is called. That statement opans by saying that 
“save and except what is expressly admitted herein, this claimant 
denies allthe allegations made by claimant No. 2 and puts her to 
the strict proof thereof" It seems to be fairly obvious on a plain 
reading of this that thie statement was made with reference to the 
averments in the statement of claim filed by Saraswati on the 
roth September, 1935, and it contained no denial of the facts set 
out in paragraph s thereof. Mr. Das referred us to the order 
sheet to sbow that there is nothing to indicate that a copy of 


_ Saraswati's statement was supplied to Bahadur Lal or that Bahadur 


Lal was called upon to traverse the allegations made in Saraswati’s 
statement. That may be so. All the same, the way Bahadur 
Lal puts the matter in his own statement suggests that he took it 
upon himself to reply to the allegations contained in the statement 
of Saraswati. It is worth while pointing out in this connection 
what the learned President himself says in this case in Order No. 
15 dated the 18th December, 1935, at pp. 3-4 of the Paper-book, 
where he applies the ordinary rules of pleading to impute to clai- 
mant No. a an admission regarding the mortgage from the absence 
of any denial in her written statement of the allegations made by the 
other claimant concerning the same. 

Apart from that, even if there was no obligation on the part of 
Bahadur Lal to specifically traverse the allegations made by 
Saraswati, there can be no doubt that in course of the trial Bahadur 
Lal came to be aware of the state of facts set out by Saraswati in 
her statement, If that be so, it should have been realised at the 
moment the birth certificates were put in how important it was 
for claimant No. r to prove, if he could, that Santalal had really 
more than two sons. No attempt, however, appears to have been 
made on his behalf to offer such evidence or to ask for an 
opportunity to do so, Mr. Das complains that these birth certi- 
ficates were putin ata very late stage, almost when the case was 
closed. The order recorded under date a2nd June, 1936, shows 
no doubt thatthe two birth certificates were put in after the wit- 
nesses on behalf of claimant No.2 had been examined. The 
case, however, was not closed on that date, butit stood adjourned 
to 24th June, on which date it was resumed and it appears that 
claimant No. r actually pnt. in new documentary evidence on his 
own behalf on that date, It was thereafter that tho case was closed. 
But between the s3nd and the 24th June there was ample time 
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and opportunity to claimant No, z, if he so desired or was so 
advised, to be ready with evidence for the purpose of rebutting 
the evidence of the two birth certificates Even if he was not 
ready with such evidence, it was open to him to apply to the 
Court to give him time to produce further evidence if he wanted 
to. Bahadur Lal did nothing of the kind. That shoWs to our 
mind, taking all the facts and circumstances appearing on the record 
as it stands, that be was not in a position to counter the effect of 
the birth certificates. f | 

Mr. Das has asked that an opportunity should be given to his 
client now to adduce evidence, if he can, to show that Santalal 
had more than two sons and that none of the birth certificated 
might refer to Gouri Sankar at all. He did not say that Bahadur 
Lal had any such evidence in his possession, and we do not think 
we should be justified in acceding to his prayer. 

Mr. Das has referred us to the other evidence on record, oral 


and documentary, for the purpose of showing that Gouri Sankar was 


really a major at the time of the mortgage. It is not, however, 
necessary. to go into this at all, because if the birth certificates are 
accepted, that in our opinion concludes the matter. 

In our opinion, the birth certificates produced refer to the two 
sona of Santalal,—Gouri Sankar and Lachmi Narayan. Taking the 
date in the earlier certificate, the 26th May, 1903, and taking it to 
refer to Gouri Sankar, it follows accordingly that on the date the 
mortgage was executed, namely, onthe rath March, 1921, Gouri 
Sankar was a minor. In that view, the mortgage must be held 
to be a void transaction, and the claim put forward on the basis 
of the mortgage on behalf of Babgdur Lal must consequently fail. 
In the view we have taken, we do not think it necessary to go into 
the other questions raised in the judgment of the learned President. 
We, accordingly, set aside his judgment and direct that in lieu of 
the order made, there will be an order for payment of the whole 
of the compensation to the appellant Saraswati. 

Before we part with the case, we deem it necessary to refer 


to the very unsatisfaccory state of things which the order sheetin 


the case discloses regarding the conduct of the trial This was 
a simple apportionment case, and should not have detained either 
the Court or the parties for the length of time it was actually 
allowed to drag on. The case started on the rath July, 1935, 
when notices were ordered to be issued to the parties. A written 
statement was filed by one of the parties on the roth September, 
1935, and another on the a4th of that month. A number of adjourn 
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ments then followed for "want of tme", as recorded in the order 
sheet. The question of settlement of issues was finally taken up 
on the 17th December, 1935. Thisisd toa prolonged argument, 
and in the result, a further written statement was called for 
from claimant No. 2. This was followed by another hearing for 
the purpoSe of formally settling the issues, including the issues 
which arose upon the further written statement. The issues were 
finally settled on the rath February, 1936, and the case was 
actually taken up on that date. In fact, one witness was examined 
in part on behalf of claimant No. r on the rath February. For 
certain reasons which do not appear to be sufficiently explained, 
the hearing was suspended for a month and a half thereafter. It 
was actually resumed on the 31st March, r936. On that date, 
however, instead of continuing and concluding the examination of 
the first witness on bshalf of the claimant,a new witness was 
allowed to be put into the witness box. This was done, inspite 
of opposition on behalf of claimant No. 2, who in fact put ina 
petition recording her objections. To that there was a counter- 
petition filed on behalf of claimant No.1. The matter was not, 
however, decided by the learned President at the time, but he 
simply recorded an order that both the petitions should be kept 
on the record to be dealt with at the time of delivering judgment. 
At the time of delivering the judgment, howaver, this appears to 
have been wholly overlooked. This was really not a matter which 
should have been allowed to stand over, but ought to have been 
disposed of then and there one way or the other. In fact, the 
earned President should have disposed of the objection raised by 
claimant No. 2 before allowing the second witness to be interposed 


‘in the middle of the examination of the first, It my be said 


that the learned President actually did ao, but then we do not 


‘know the reasons which led him to adopt this unusual course, 


Be that as it may, quite apart from this irregularity, adjourn- 
ments still continued to be a regular feature of the proceedings 
as before. Although the second witness was examined on the 
3st March, 1936, as stated, the further hearing of the case was 
not actually taken up until the 8th May next, Inthe meantime, 
the parties must hava been attending every day the case had 
been appearing in the lis. Even after the 8th May, the hearing 
did not proceed from day to day. The order sheet shows that 
there were again a number of adjournmsnts on the same ground 
as before, “want of tims”. Ths hearigg was finally resumed 
on the aoth June, 1936, and then it was concluded on the 23th 
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of that month, when judgment was reserved. And then judg- 
ment was not delivered tll about a month afterwarde, i. e, arst 
July, 1936. 

The position, therefore, is that a simple apportionment case 
which started on the rath July, 1935, was not disposed of till 
the arst July, 1935. A matter which ought not to have taken 
more than a month or two atthe latest to dispose of waa allowed 
to hang on for over a year, and even after the hearing commenced, 
it was adjourned any number of times. We do not consider 
this to be at alla satisfactory state of affair. It neither con- 
duces to respect for the administration of justice, nor fails to 
give the parties a legitimate sense of grievence that they are 
denied an adjudication of their rights for an indefinite length 
of time. 

Possibly as the Tribunal has got to do valuation cases mostly, 
apportionment cases cannot be taken up from day to day, but 
certainly the learned President might arrange to expedite the 
hearing of such cases and avoid unnecessary adjournments as far 
as he can, It is not desirable to take up a number of cases on 
& particular day for final hearing, dealing with each only piecemeal 
and then allowing it to spread itself over a period of several weeks 
or months, with any number of adjournments to interrupt the 
proceedings, It would certainly be a better practice to try and 
finish a case, and then take up a new one. 

The President of the Improvement Tribunal is a tribunal by 
itself. If in any case a mofussil Court exhibited such laxity, it 

d have merited severe comment from this Court, but we 
certainly think such slackness ought not to be tolerated in the 
Tribunal either, If it is possible to put matters on a more satis 
factory basis by means of rules under the Calcutta Improvement 
Act, this should be done, and we desire that a copy of our re- 
marks may be brought to the notice of the local Government for 
necessary action, 

The appeal is allowed with costs, We assess the hearing fee 
at 5 Gold Mohura. There will be an order in terms of Order 33, 
r. 10, Civil Procedure Code, in favour of the Government for pay- 
ment of court-fees by claimant No, a. 


Edgley, J. : I agres, 
A, T. M, Appeal allowed, 
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PRESENT: Lord Thankerton, Lord Roche, Lord Romer, 

Sir Shadi Lal and Sir Gesrge Rankin. 
ia SARDAR MOHAMMAD NAWAZ KHAN 
"med v. 
ee a BHAGATA NAND (GURDWARA COMMITTEE PANJA 
Sous SAHIB AT HASSAN ABDAL SINCE 


SUBSTITUTED). 


[ON APPEAL FROM THE HicH COURT OF JUDICATURE 
AT LAHORE.] 
Q 
Procedure tag buha—Claim for declaration wegstivineg liability to pay -Suit 
brought in Civil Court —Whether competent —furisdiction of Civil and 
Revenus Couris—Punjab Tenancy Act (XVI of 1887), sectlom 77( 3). 


A sult brought by a person, whom it is sought to charge with payment of 
kag buka ov village oeme, for a declaration that he is not liable to pay itis one 
which, by virtue of section 77(3) of the Punjab Tenancy Act 1887, & Civil Court 
is not competent to entertain. On the other hand, a suit brought In a Civil Court 
for a declaration that hag buka was not a village cess within the meaning of the 
Act, and that the Revenue Courts had no jurisdiction In respect of it would be 
competent, for it is on principle for the Civil Court to determine in the last resort 
the limits of the powers of a Court of special jurisdiction, Although a suit for a 
declaration negativing Hability to pay Aag buka is not a “sult for a sam payable,” 
it yet raises a matter with respect to which a suit under clause (f) migbt have 
been instituted. The purpose of the prohibition contained ín section 77(3) is to 
prevent claims which are intended to be decided by the Revenue Coarts “from 
being in affect carried before the Civil Court by altering the form In. which the 
matter is raised, The mere fact, however, that the “ dispute or matter " is one 
which might arise incidentally ín a suit of the character mentioned in mucha 
provision as clause (j) ls not sufficient to exclude It from the jurisdiction of the 
Civi] Court. Buta suit for a declaration negativing liability to pay village cese 
is one in which the matter in dispute is the exact thing with respect to which a 
salt of the class described in clause (j) would be concerned as its subject matter, 


It ia not enough, in order to give a Civil Court jurisdiction that a plaintiff 
should be claiming a declaration that, although certain cesses are payable, he is 
not Hable to pay them by reason of not belonging to classes from which payment 
van be claimed. The Revenue Court being the only Court competent to try a 
sult for a declaration that no Aag 5uAs is leviable at all in the village, the Civil 
Court has no jurisdiction to try a suit for a declaration that the plaintiff ts not a 
member of the class }iable for dag 545a. But where a suit is not concerned with 
the custom as to payment of village cesses or with the plaintiffs liability under 
that custom, that sult will be competent notwithstanding that the plaintifs 


wee 
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rights in the subject matter of the sult depend upon his proving something which . 


ls inoonsistent with his being liable under the custom. 
Gamu v. Karim Kham (1) approved, 
Sheikh Muhammad v. Habib Khan (2) and Singh Ram v. Kala (3) overruled. 


Privy Council Appeal No. 135 of 1936 from a decree dated May 
16, 1934, of a Division Bench of the High Court, Lahpre, (Tsk 
Chand and Monroe, JJ.) allowing an appeal from a decision of the 
same Court (Johnstone, J.) dated October 28, 1930, affirming a 
decree of the District Court, Attock, which dismissed an appeal 
from a decision of the Subordinate Judge of Campbellpur dismissing 
an action by the respondents claiming a declaration that they were 
not liable to pay Aag ^ua or village cess. 


The facts are fully set out in the Judgment of the Board. 

J. M. Gover, K., C. and J. Æ. Godfrey for the Defendant 
Appellant: The objection to the plaintiffs action is two-fold; it is 
barred by the terms of section 77(3) of the Punjab Tenancy Act, 
1887, as being a suit for a sum payable on acconnt of village cess, 
and it raises a matter which is res judicata in view of the Collector's 
adjudication on the matter, Itis no less a suit for a sum payable 
because it happens to thke the form of a suit fora declaration of 
non-liability to pay the sum in question. 

P. V. Subba Row for the Plaintiffs Respondents: The plaintiffs’ 
suit is not within the terms of section 77 (3)(j). Itisa suit fora 
declaration that the plaintiffs are not of the class liable to pay 
village cess, and that cannot be said to be a suit for a sum payable 
within the meaning of the sub-section. 

C. A. V. 

Their Lordships’ judgment was delivered by 

Sir George Rankin:—The appellant, Sardar Mohammad 
Nawaz Khan, a Muslim, is the principal proprietor of the village 
Kot Fateh Khan in the district of Attock in the Punjab. According 
to the mafid-wlars prepared at the time of the settlement of 1504, 
the appellant as proprietor is entitled to realise a tax or cess called 
hag bua (door-tax). So far as material the entry is as follows i— 


“Haq buka is realised annually from the Agmins or nomproprie- 
tors living inside the a&ad; of our village at a rate ranging from 
Re. r to Rs a. . . . Mag bua is taken by Sardar Mohammad 
Nawaz Khan only." 


(1) 23 P. R. (1908), 
(2) 67 P. R. (1905). 
(3) (1926) I. L. R. 7 Lab, 173: 
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The original dispute in the present case was whether the appel- 
lant was entitled to claim this tax from one Parkasha Nand, who 
was the head or mahant of an old shrine called Deri Baba Than 
Singh situate in the village, and who has died pending the litiga- 
tion, Thè claim is not made against the shrine as an institution or 
against any mahant by reason of his office, but is a claim preferred 
against the individual as being a nomproprietor of the village 
residing therein. 

Chapter VII of the Punjab Tenancy Act (XVI of 1887) deals 
with jurisdiction and procedure, and the material parts of sub-sec- 
tion (3) of section 77 therein, and of the definition section (s. 4) of 
the Act, are as follows :— 

"S. 77 

* + + + 

*{3) the following suit» shall be instituted in, and determined 
by Revenue Courts, and no other Court shall take cognisance of 
any dispute or matter with respect to which any such suit might 
be instituted.— 

"Provided tbat— 

"(r) Where in a suit cognisable by and instituted in a Civil 
Court it becomes necessary to decide any matter which can under 
this sub-section be heard and determined only by a Revenue Court 
the Civil Court shall endorse upon the Plaint the nature of the 
matter for decision aud the particulars required by Order VII, 
rule ro, Civil Procedure Code, &nd return the Plaint for presenta- 
tion to the Collector. 

* * * * 

'{7) Suits for sums payable on account of village ceases or 
village expenses. i ; Pd 

"S, 4.—In this Act unless there is something repugnant in the 
subject or context 2— 

+ & * * 

“ (ra) ‘Village cess’ includes any cess, contribution or due 
which is customarily leviable within an estate and is neither & pay- 
ment for the use of private property or for personal service nor 
imposed by or under any enactment for the time being in force....." 

In addition to these provisions it may be noticed that the Act 
empowers a Revenue court (with the sanction of the court to which 
it is immediately subject) if it considers that a question is more 
proper for decision by a civil court to require any party to a pro- 
ceeding in the Revenue court to institute a suit in the civil court 
for a decision on the question (section 98) Also that the Act 
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empowers either civil or Revenue court to refer to the High Court is 
questions as to jurisdiction (section 99) and contains provisions 1938. 
enabling the High Court where a suit has been determined by a Sister Mosi 
court of the wrong class, to order that the decree be registered in Nawaz Khan 


the court which had jurisdiction (section 100). Bhagat N Nand, 


On the gth August, 1925, the appellant sued Parkasha Nand in Sir George em 
the court of the Revenue Assistant at Attock for Rs. 38—being two 
rupees for each of the 14 years 1912-25 inclusive—On account of Aag 
uka, which the plaint alleged to bea village cess realisable from 
Parkasha Nand in terms of the wasid-wl-ars on the ground that he 
was a non-proprietor living in the adad# of the village. The claim for 
14 years’ arrears was said to be saved from limitation by reason of 
the appellant's minority. Parkasha Nand disputed that he lived in 
the aóadi or was a nom-proprietor or was within the class of persons 
liable to the tax or that he or his predecessors had ever paid or been 
asked to pay it, He also disputed the jurisdiction of the Revenue 
Court. On 17th November, 1925, the Revenue Assistant held 
that he had jurisdiction, and on the sth January, r926, Parkasha 
Nand brought in the court of the Subordinate Judge at Attock the 
guit out of which the present appeal has arisen. At that date the 
suit in the Revenue court had not been decided, but Parkasha 
Nand referred to it in bis plaint and asked fora declaration from 
the civil court that he was not liable to pay fag dwhka, After um 
successful endeavours by him to obtain a stay of proceedings in the 
Revenue court, judgment therein was given on r3th June, 1937. 
The Revenue Assistant beld that the custom was valid, “old 
and uniform and that Parkasha Nand was a non-proprietor, 
having a particular house as residence in the village: he also 
believed the evidence of a number of old sadAws connected with the 
shrine to the effect that previous mahants had paid the tax, and held 
that there was no evidence to prove that Parkasha Nand was 
exempt. An appeal was taken tothe Collecter from this decision, 
but before that appeal was decided the Subordinate Judge, on asth 
November, 1927, having refused to stay the civil suit, gave judg- 
ment against Parkasha Nand upon the merits, holding that Aag éuha 
was a customary cess and that Parkasba Nand was liable to pay it ; 
but finding that neither he nor his predecessors had paid it in the 
past, In the next month (oth December, 1927), the Collector dis- 
mised his appeal from the Revenue Assistant, holding that 
Aag bwAa was a village cees and that it had been paid in the past by 
previous mahants —Parkasba Nand, having appealed to the District 
Judge against the Subordinate Judge’s dismissal of his suit fora : 
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e E: declaration, died while this appsal was pending and one Bhagta 

1938. Nand was appointed by the District Judge (roth September 1928), 
Serdar Mohammad to be the appellant’s representative for the purposes of the appeal, 

Nawaz Khan On the 24th December, 1928, the District Judge dismissed the 


Bhagata ‘Nand. appeal, holding that the civil court’s jurisdiction was ousted by sub- 
Sir George Rankin, section 3 Sf section 77 of the Act of 1887 and that in any cage the 
—— the matter was ses fudicata by reason of the decision of the Revenue 
courts, Onthe merits he rejected the contention that Parkasha 
Nand was not a non-proprietor or was not resident in the village, 
but he held that neither Parkasha Nand nor any predecessor of his 
had ever paid Aag dwha; and that the custom did not apply toa 
person holding #o peculiar a position asthe mahant of the shrine, 
From this decree a second appeal was preferred by Bhagta Nand to’ 
the High Court at Lahore: this was heard and dismissed by John- 
stone J. on 28th October, r930, on the ground that the suit was not 
cogniaable by a civil court, A letters patent appeal having been 
brought by leave of the learned Judge to & Division Bench, Tek 
Chand and Monroe Jf., on 16th May, 1934, reversed all the previ- 
' ous decrees in the suit held that the suit was within the jurisdiction 
of the Subordinate Judge ; and as the District Judge had found as 
a fact that the village custom did not apply to a mahant of the 
shrine, held that the suit fora declaration must succeed.  T'here- 
after this appeal to His Majesty was brought by special leave from 
the decree of the Division Bench and by &n order of the High 
Court dated 6th April 1936, the Gurdwara Committee, Pan)a 
Sahib, was appointed to contest the appeal in place of Bhagta Nand 
for reasons to which their Lordships see no need to refer. 
Mr. Gover in hls argument for the appellant took two points :— 
(1) that the suit brought in the court of the Subordinate Judge for 
a declaration that the appellant was not entitled to demand any 
amount from Parkesha Nand as Aag óyka was one of which that 
court was forbidden to take cognisance by the terms of sub- 
section (3) of saction 77 above quoted ; (2) that the mitter was con- 
claded by the decision of the Revenue court—that is, res judicata. 
Their Lordships do not find it necessary to deal with the second 
point 4 : 

. On the first point their Lordships are of opinion that tha appel. 
lant's contention is right, but they will preface their decision by 
stating that had the suit brought in the civil court been a suit 
to declare that Aag Čuka was not a village coss within the meaning of 
the Act of 1887 and that the Revenue coprts had.not jurisdiction in 

: respect thereof, such a suit could not have been regarded as incom- 
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petent. On principle it is for the civil court to determine in the last 
resort the limits of the powers of a court of special jurisdiction and 
no statutory provision to the contrary has been drawn to their 
Lordship,’ attention in the present case. It is, however, found or 
assumed by all the courta in the present case that Aag wa is levi- 
able in this village by custom and is therefore a village cess: 
Johnstone, J. in his judgment states that in his court this was 
agreed and the Division Bench clearly proceeded on that view, 
Haq buka being a village cess, section 77 not only requires that 
a sult to recover sums payable on account thereof should be brought 
in the Revenue court but forbids any other court to take cognisance 
of "any dispute or matter with respect to which any such suit might 
be instituted," Their Lordships see no way of interpreting these 
words which would exclude from their scops the question of the 
liability of Parkasha Nand or any other person to pay the cess. His 


suit was nota "suit for a sum payable” within clause (f) because it . 


was a suit for a declaration negativiog bis liability, but it raised a 
matter with respect to which a suit under clausas (7) might have been 
instituted. The purpose of the prohibition in sub-section (3) is to 
prevent claims which are intended to be decided by the Revenus 
court being in effect carried before the civil court by altering the 
form in which the matter is raised. As many matters are brought 
under sub-section (3) of section 77 it is important to notice that the 
mere fact that the "dispute or matter” is one which might arise 
incidentally in a suit of the character mentioned in such a clause as 
(7) is not sufficient to exclude it from the jurisdiction of the civil 
court. For example, the ordinary suit in the civil court for declara- 
tion of title to immovable property would not become incompetent 
merely by reason that one consequence of the plaintifs getting a 
decree would be that asa proprietor he could not be charged with 
village cess. Ino sucha title suit the “ dispute or matter” of the 
action would not be the question of the plaintiff's liability to village 
cess. Of the present case it is clear that the matter in dispute is the 
very thing with respect to which & suit of the class described in (7) 
would be concerned as its subjsct-matter.. Their Lordships are in 
‘agreement with the Full Bench decision of the Chief Court of the 
Punjab in Gams v, Karim Khan (1). Tho claim (according to the 
report) was for a declaration that the plaintifs as occupancy tenants 
were not liable to pay Aag óvha and Robertson J. Mene the 
judgment of the Court observed: — - - 

* Liability forthe payment ofa cess alleged to exist in - 


(1) 33 P. R, (1908). 
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village is the subject matter of the dispute and the dispute or matter 
is one in regard to which a suit could be brought under 
section 77 (3) (f) We think that a suit like the present for a decla- 
ration is of the same nature as a reply to a suit under section 77(/), 
which sujt is clearly triable by à Revenue Court ; and the mere fact 
that the form of the suit is one for a declaration that the cess is not 
payable, instead of an assertion that a definite sum is payable by 
way of cess, does not alter its character, or give the civil Courts 
jurisdiction, when the dispute or matter itself is clearly one as to 
which a suit could be brought under section 77 (3) f) " 

This principle was not followed in the present case by the 
learned Tudges who heard the letters patent appeal, partly because 
of other decisions but chiefly because the Full Bench found ina 
case which had been previously decided by one of its members: 
Sheikh Muhammad v. Habib. Khan (1) a distinction which they 
deemed to be applicable to the present case. In that case the civil 
court had been held competent to entertain a suit for & declaration 
that certain village dues were recoverable only from Aamins who 
construct houses on land belonging to proprietors and that the 
plaintiffs as owners of their houses and cultivators were-not liable 
therefor. Ths learned Chief Judge considered that “the dispute 
must be closely allied to the sult in this case a suit for a sum pay- 
able "and that this could not be said of a suit for a declaration 
that the plaintifis “shall be lifted out of a category affected by a 
clause in the rsajíó-w/.-ars under which they are liable to pay 
hamiana.” The Division Bench inthe present case regarded the 
Full Bench decision as explained by the fact that the plaintiffs in 
the Full Bench case had asked for a declaration that Aag uła was 
not leviable at all in the village—a circumstance which they dis- 
covered from the record. Their view was that the civil court has 
jurisdiction where the plaintiffs claim a declaration that though 
ceriain comes are payable the plaintiff’ are not liable to pay by 
reason of not belonging to classes from which payment can be 
claimed. Their Lordships cannot accept this as & sound construc- 
tion or application of the terms of section 75(3). If the Revenue 
court is the only court competent to try a suit for a declaration that 
no hag wka is leviable at all in the village, it is impossible to bold 
that the civil court can try a suit for a declaration that the plaintiff 
is not à member of the class liable therefor. The latter claim is 
more exactly the counterpart of the suit described in clause (f) 
than the former, but both are suits which haye for their subject 


(1) 67 P. R. (1905), 
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matter the liability of the plaintiffs for the cess. To lift the plaintiff 
out of the category of persons liable to the tax according to the 
village custom is only to hold that the custom does not apply to the 
plaintiff or that the plaintiff is not liable for the tax. The decision in 
Sheikh Muhammad's (1) case is in their Lordships’ view open to the 
criticism that it permitted the fact that the plaintiff's suit was for 
relief of a very different kind from that mentioned in cladse (Jj) to 
obscure the fact that what the Act calls “ the dispute or matter " 
was the same in both, A suit to take the plaintiff out of any other 
category than that defined by a custom as to village cesses or expen- 
sos would not be rendered incompetent by the section so far as 
clause (j) is concerned ; and if the suit was nota suit about the 
custom or the plaintif'a liability under the custom, it would ba 
equally competent notwithstanding that the plaintiff's rights in the 
subject matter of the suit depended upon his proving something 
which would be inconsistent with his being liable under the custom.: 
After all, the same “ category " may be employed for many different 
purposes, Their Lordships are of opinion that Sheikh Muhammad's 
case (1) and the cases which follow it [e.g., Singh Ram v. Kala (a)] 
should be overruled. 


It was suggested in argument for the respondents that clause (j) 
must be interpreted as applying only to cases where the sole dispute 
ie as to the amount payable, but this is not consistent with the 
lenguage of the statute or with the decisions, What clause (j) 
characterises is a class of claim ; whether a suit comes within it or 
not does not depend on the defence taken to the claim, 


Their Lordships think it convenient to notice that the sole 
question before the civil as before the Revenue court was the liabi- 
lity of Parkasha Nand, deceased, to pay the cess in his lifetime. 
Neither the shrine nor the office of mahant nor any successor of 
Parkasha Nand was a party to either suit or is bound by the result. 
If in the future any claim for the cess be made against a successor 
of Parkasha Nand, it will presumably be against him personally and 
às an individual, and he will not be precluded from contesting it 
anew. In view of the divergence of opinion disclosed by the 
present case upon the question whether a mahant of auch a shrine 
as Deri Baba Than Singh is within the custom of this village, any 
Revenue court will doubtless scrutiniee the evidence as to the scope 


(1) 67 P. R. (1905). 
(2) (1926) I Li Ra 7 Lah, 173. 
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of the custom with especial care, unless indeed it sees fit to use its 
powers under section 98. 


Their Lordships will humbly advise His Majesty that this appeal 
should be allowed and the suit dismissed with costs throughout 


Sharpe Pritchard & Co: Solicitors for the Appellant. 
Hy S. L. Polah & Co. : Solicitors for the Respondent. — 
RC C Appeal allowed. 


Present: Lord Thankerton, Lord Roche, Lord Romer, Sir 
Shadi Lai amd Sir Georges Rankin. - 
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Religions institution ~Mahant—Appointment by Mahant in kis life-time of 
successor —AMethod eof giving notice to Bhek—ZJnstaHation of swecessor— 
Confirmation by Bhek— How signified, 

The succession to the office of Mabant, and the ownorship of the Math pro- 


perty, limited by the period of tenure of the office, is regulated by the custom of 
the particular Math. 


When a Mabhant resigns, nominates a successor, and instals him in the 
gaddi, the fraternity should first be notified of the proposed vacancy, and be 
given an opportunity of confirming or refusing to confirm the Mahant’s nominee. 
Strictly formal noHoe of the Mahant’s intentions need not be given; it is mf- 
cient if a ruaner Is sent round with a verbal notification. 

Confirmation by the Bhed of the installation does not involve anything in 
the nature of an election or resolution. Members of the Bhek actually take 
part in the ceremony of installation, the application of feak to the forehead, 
ahd the making of presents of money by them, being a part of the ceremony, 
Accordingly, those acts establish confirmation by the Ash of the person 
Installed as Mahant. 

Privy Council Appeal No. 119 of 1936, from a judgment of tha 
High Court, Allahabad, (Xesmda4| and Jgóal Akmad, JJ a) dated 
September 18, 1934, affirming a judgment and decree of the 
First Additional Subordinate Judge, Benares, dated July 3, 1931, 
given in favour of the plaintiff-respondent, 
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The facts appear fully from the judgment of the Board. 


A. M. Dunne, K. C., and J. M. Parikh, for the Appellant : 
It was admitted on behalf of the respondent in the Court below 
that confirmation by the BAes is necessary at the time of the 
installation of a person in the office of Mahant, and there is no 
sufficient evidence here that any such confirmation was ever given. 
The Mahant could not abdicate in hia life-time, and confirmation 
by the Bk, if it takes place at all, does so on the seventeenth 
day after the death of the reigning Mahant at the end of his Aviea 
Karam ceremonies, when members of the BAsh who have come 
to attend those ceremonies either instal or refuse to instal the 
chela on the gaddi. Confirmation is necessary at the time of 
installation of & new Mahant, whether thatinstallation takes place 
during the life-time of the existing Mahant or after his death. And 
in either case there should bea properly convened meeting. The 
gathering on April, r3, 1928, when the respondent was installed, 
was not a validly convened meeting. 


There was so appearance by or on behalf of the Respondent. 

Their Lordships’ judgment was delivered by li 

Lord Thankerton :—The appellant sesks reversal of both the 
judgment and decree of the Court of the First Additional Subor- 
dinate Judge at Benares dated the 3rd July, 1931, and the 
Judgment and decree of the High Court of Judicature at 
Allababad, dated the 18th September, 1934, which affirmed 
it, The appeal was heard ex garte, as the respondent did hot 
appear. 

The dispute relates to the office of Mabant of the Chaitanya 
Math, founded in Benares according to the rules and practice of 
Sadhus of a Sikh community known asthe Nanskshahi Nirmali 
Sampradaya, according to the custom and usage of the Math. For 
the purposes of this appeal, the facts are much clarified by con 
current findings by the Courts below, andthe matters in dispute 
are narrowed so thatthe main point left in dispute is whether the 
respondent, who is plaintiff in the suit, was validly installed a8 
Mahant on the 13th April, 1928, 

The last Mebant, Ratan Singh, died on the a2$rd June, 1928, 
leaving a will dated the sth June, 1928, under which he nominated 
the appellant as his successor and made him owner in possession 
of the Math property. The appellant claims that his nomination 
was subsequently accepted by the Bhek, or fraternity, and that 
he was duly installed on the gaddi by them on the gth July, 1928, 
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in accordance with custom. The appellant has since, in fact, con- 
tinued in posseesion of the Math and the Math property. 

While the validity of the appellant's installation has been dis- 
puted by the respondent on other grounds, the main ground is 
that the respondent had already been validly installed, and that 
accordingly there was no vacancy at the time of the appellant'e 
installatiod; Mr. Dunne, on behalf of the appellant, admitted 
that this contention must succeed, if the respondent’s installation 
was a valid one, Ifthe respondent's installation was invalid, the 
suit must fail, as it is framed solely on the basis that the respondent 
is Mahant, and, in this view, it would be equally- unnecessary to 
consider the validity of the appellant's installation. It may, how- 
ever, be mentioned that the respondents attack on the validity 
of Mahant Ratan Singh's will has failed, by reason of concurrent 
findings of the Courts below, and the only question is whether 
it was inoperative, on the ground that prior to its date Ratan Singh 
had already effectively divested himself in favour of the respondent. 
The decision of this appeal, therefore, turns solely on the validity of 
the respondent’s installation. 

There can be no doubt that succession to the office of Mahant, 
and the ownership of the Math property, limited by the period of 
tenure of the office, is to be regulated by the custom of the parti- 
cular Math, and the respondent, as plaintiff in the suit, is bound 


. to allege and prove what the custom of the particular Math is and 


that his acquisition of the Mahantship was in accordance with 


" guch custom, In the present case the pleadings disclosed material 


divergences between the appellant and the respondent as to the 
custom of this particular Math, but, with the possible exception of 
one point, these differences have been disposed of by concurrent 
findings of the Courts below. 

There is no dispute now that Mahant Ratan was entitled to 
resign his office during his lifetime, and the question is (r) whether 
he was entitled to appoint and install his successor at his own 
hand, without the approval and confirmation of the Bhek, and 
(2) if such approval and confirmation was necessary whether the 
respondent was in fact installed by Mahant Ratan with such 
approval and confirmation. 

On the first of these two’ questions, the respondent pleaded 
and went to trial on the allegation that that approval or confirma- 
tion by the Bhek was unnecessary, but after he had closed his evi- 
dence and after the appellant had been examined, his vakil made 
an important admission, which was recorded, vis, ;— 
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“Munshi Bahadur Lal, the plaintiff's vakil, stated that his case 
is this, that the plaintiff alone was installed to the gaddi and for 
the period of his minority his father, Hardeo Singh, superintended 
over him. 


“According to custom two Mahants cannot be installed at one 
and the same time. 

“Confirmation is necessary at the time of installation to gaddi 
of Mahantship, and the members of the Nirmala Sanghat, and 
Sewaks and raises are invited. Whether any of these attend or 
not, confirmation is completed, unless there is some objection as to 
the gaddinashini, 

‘But it is not necessary that that person alone who has been 
nominated by the Guru should be made the gaddinashin.” 

The Subordinate Judge stated :— 

“Both the parties agree that it is necessary that the fraternity 
should give a sort of approval at the time of the installation of a 
particular person as the Mahant of the Math in question. There 
isa definite allegation on this point on behalf of the defendant 
No. rin the written statement, while the learned advocate for 
the plaintiff hae also accepted itin his statement recorded on 
paper No. 330-C.” 

In reference to this statement, the learned Judges of the High 
Court stated ;— 

“The natural interpretation of the admission appears to 
us to be that although a presiding Mahant may nominate his 
successor during his lifetime, it is necessary for the successor to 
be confirmed in the office by the members of the Nirmala Sanghat 
at the time of the installation ; and also that it is necessary at the 
time of the installation of anew Mahant to invite the members 
of the Sanghat, who have the right on the occasion of the ceremony 
of either confirming or rejecting the candidate nominated. As 
there was some doubt in our minds as to the proper interpre- 
tation of the admission, however, we asked Mr. Bahadur Lal, who 
was present in Court, what he had intended to convey, and he 
stated that he was only referring to a case where a Mahant had 
nominated his successor, but not installed him during his 
lifetime,” 

The learned Judges were inclined to accept this qualification of 
the admission, but found it unnecessary to decide the question 
"because we have on the facts agreed with the finding of the trial 
Court, that the members of the Bhek did by their acts or omissions 
confirm the installation," 
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In the opinion of their Lordships the admission of the plaintiff's 
vakil, as.recorded, is quite unambiguous and clearly covers the 
installation of the respondent, his client, which is directly referred 
to in the first two sentences of the statement, and the appellant was 
thereafter entitled to proceed with the trial on that footing ; the 
respondent's vakil should not have been permitted to qualify his 
clear admission. > ; 


As to the meaning of confirmation by the Bhek the Subordinate 
Judge states ;— ` 


"It means that at the time of the installation a sufficient number 
of persons of the fraternity or the Bhek should be present ao as to 
signify their general approval of the appointment of that particular 
chela as the Mahant of the Math." 


The learned Judge, after reviewing the evidence, stated that 
the documentary evidence conclusively and beyond any doubt 
established that the respondent was installed on the: gaddi by the 
late Mabant Ratan Singh, and that all the facts went to prove 
that the installation of the respondent on the gaddi on the Baisakhi 
day (13th April) of 1928 was followed by confirmation of the Bhek 
people, He referred to the evidence of four of the appsllant's wit- 
nesses who stated that they were present, but thought that it was 
& matter of entrusting the kitchen arrangements to the respondent 
and his father, and added, “but one fact becomes quite apparent 
that on the Baisakhi day of 1928 some function did take place in 
Chaitanya Matb, that people had been duly informed about it, 
and consequently they did attend it, I hold that the plaintiff has 
established that his installation was followed by confirmation of 
the Bhek or fraternity.” As already stated, the High Court con 


' curred in this last finding, and they also held that the decision of 


the trial Court that the respondent was installed on the 13th Apil 
1928, was correct. In accordance with their usual practice, their 
Lordships would not interfere with such concurrent findings, 
unless there was no sufficient evidence to support them. 


In the normal case of the death ofa Mahant, the members of 
the fraternity will be fully aware of the vacancy in the office, and 
the usual practice will be for the installation of his successor, usual- 
ly nominated by him, to take place on the seventeenth day after 
the death. On the other hand, when the Mahant resigna during 
his life and installs his successor on the gaddi, it is obvious that the 
fraternity should be made aware of the proposed vacancy in the 


4 
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office and’ should be sen the opportunity of confirming or refus- 


' ing to confirm the nominee. As regards notice of the Mahant’s 


intentions, this is nota matter of strict formalities, and the practice 
of sending a runner round with a verbal intimation, which was 


Adopted in the present case, appears to their Lordships to meet the 


situation, Further, in the present case, the evidence places it be- 
yond doubt that the fraternity were fully aware of the Mabant’s ir 
tentions, and the day chosen was a most important and auspicious 
one, being the birthday of Sikhism, which is observed asthe New 
Years Day in the Punjab, festivities and religious ceremonies being 
held in all the Gurdwares and Sanghats. i 


Again, as regards confirmation by the Bhek, it does not, T 
their Lordships’ opinion, involve anything in the nature of an elec- 
tion or the passing of a resolution ; it is important to remember 
that the members of the Bhek present actually take part in the cere- 
mony ; the application of “tilak” to the forehead and the money 
presents made by them are a part of the ceremonies, and may well 
be held to establish confirmation of the person installed. In the 
opinion of their Lordships there was ample evidence to justify these 
Concurrent findings, and the appeal must fail. 

Their Lordships will accordingly humbly advise His Majesty 
that the appeal should be dismissed with costs, and the decree of 
the Hign Court should be affirmed. 


Hy. S. L, Polak & Co.: Solicitors for the Appellant. 
R C. C, | Appeal dismissed. 
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. SRI SRI JANARDAN KISHORE LAL SINGH 
DEO AND ANOTHER, 


[On APPEAL FROM THE Hias COURT or JUDICATURE AT FORT 
WILLIAM IN BENGAL] 


Mine — Loate-—Cosenani by lessor to pay taxes, rates Ac, charged on mines— 
Public demands—Read and public works cess—Fayments duse from per- 
sons entitied to royalties &'c., from mine—Income tax on ic laa 
Whether charged on land— Whether within covenant. 

By a lease of coal mines, the lewseas oovenanted to pay to the lamors royalda 
reserved by the lease, and to ‘pay and discharge all taxes, rates, assessments 
and impositlons whatsoever being in the nature of public demands... ......charged, 
assensed or Imposed upon the said mines...«... Ona claim by the lemors 
against the lessees for relmborsement of sums paid by them In respect of road 
and public works cess under the Ces Act, 1880; expenses charged to the 
leemors under section 10 (1) (b) of the Bengal Mining Settlements Act, 1914 ;' 
and Income tax on royalties reserved by the lease : 

Held, that payments made under the two former heads were liabilities coming 
within the terms of the covenant, but that the income tax on the royalties, not 
being a tax on tbe mines imposed in any relevant sense to the lesseo's covenants 
Ina mining lease, was not. 

Privy Council Appeal No. 69 of 1937, from two decrees dated 
March 24, 1936, of the High Court, Fort William, Bengal, (Syed 
Nasim Ali and N. G. A. Edgley, JJ), affirming a decree dated 
December 7, 1932, of the District Judge, Burdwan, modifying a 
decree dated July 17, 1930, of the Subordinate Judge, Asansol 


The plaintiffs brought an action in the Court of the Subordinate 
Judge, Asansol, claiming to be entitled to be reimbursed by the 
defendants, the Bengal Coal Company, Ltd., in respect of certain 
payments made by them for which they contended that the defen- 
dant company were liable undera mining lease into which the 
parties had entered. The payments in question: were made by the 
plaintif lessors in respect of road and public works cess under 
the Cess Act, 1880, expenses charged to the leors under section 
ro (rt) (b) of the Bengal Mining Settlements Act, rgra, and io 
come tax on foyalties reserved on the lease, The Subordinate 
Judge held that the plaintiffs were entitled to recover in respect of 
payments under all three heads. The District Judge upheld the 
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plaintiffs! claim except as fo income tar. The High Court having 
affirmed that decision, the plaintiffs and the defendants now both 
appealed to His Majesty in Council, 


The facts are fully stated in the judgment of the Board. 


J. M. Parikh and Ralph Parikh for the Plaintiffs, a 
Cyri! Radcliffe, K. C., and Z. M. Jopling for the Defendants, 
C. A V. 


Their Lordships’ judgment was delivered by 


Sir George Rankin, J.: By a mining lease dated 4th March, 
1915, the plaintiffs demised to the Bengal Coal: Company, Ltd. 
(defendants) therein called “the lessees,” the ‘mines, beds, veins 
and seams of coal in Mousa Poidih in the district of Burdwan for 
30 years from rst April, 1915. The first of the lessees’ covenants 
contained in Part VII of the schedule to the lease waa in tha 
following terms :— 

“The lessees shall pay the is and royalties aired by 
this lease at the time and in the mannsr above appointed in that 
behalf and shall also pay and discharge all taxes, rates, assessments 
and impositions whatsoever being in the nature of public demands 
which shall from time to time be charged, assessed or imposed upon 
the said mines or any part thereof by authority of the Government 
of India or the said Local Government or otherwise except demand 
for land revenue and shall also pay interest at the rate of y2 per 
cent. per annum 0a all arreara of such royalty or royalties from the 
due date thereof." 

By their plaint filed in the Court of the Subordinate Judge at 
Asansol on the arst June, 1929, the plaintiffs claimed to be entitled 
under this covenant to decree against the defendants for a sum of 
Rs 2,095-8-0 together with certain interest, The claim is for re- 
jmbursement in respect of certain cesses or taxes for which the 
plaintiffs became liable between the years 1923-1929 (inclusive) 
and which they have paid. Thess public deminds are three in 
number—namely, (r) Road and Public Works Cess under the Cess 
Act, 1880 (Bengal Act IX of 1880) ; (2) expenses charged to the 
plaintiffs under clause (4) of sub-section (1) of section ro of the 
Bengal Mining Settlements Act, 1912 (Bengal Act II of 1912) ; (3) 
Income-tax upon royalties reserved by the lease. 

The Subordinate Judge gave the plaintiffs a decree in respect 
of all threes heads of claim but disallowed ths claim for interest, 
On appeal by the defendants the District Judge of Burdwan (7th 
December, 1932) disallowed the claim in respect of income-tax 
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but upheld the Trial Court's decision as.to the other two heads 
of claim. Both sides having appealed to the High Court, Nasim 
Ali and Edgley, JJ. affirmed the decision of the District Judge by 
decrees dated s4th March, 1936. Two appeals to His Majesty 
have bean brought pursuant to certificates granted by the High 
Court under clause (c) of section rog, C. P. C., and they have been 
consolidated. The defendants by their appsal dispute that they . 
are liable in respect of Road and Public Works Cess or the charge 
under the Mining Settlemsnts Ach The plaintiffs appeal against 
the disallowance of their claim in respect of incometax, No 
question as to interest arisos noris it contended that there is any 
reason why the covenant should not have effect according to 
its tenor. 

Learned counsel for the defendants have drawn attention to 
the fact that the words of the covenant—-“charged, assessed or 
imposed upon the seid mines or any part thereof"—are not 
accompanied by phrases (to be found in books of conveyancing 
precedents) designed to enlarge their scope by making express 
mention of demands imposed in respect of the demised premises 
or in respect of the royalties reserved by the lease. wm v. 
Dickinson (1), has been cited to show that the fact that a charge 
can be enforced against the premises does not in all circumstances 
make ita charge imposed on the premises ; and the observations 
of Mathew L. J. in Fowiger v. Arding (2) have been referred to 
as showing that unless there be express mention of demands im- 
posed on the owner in respect of the premises, such a demand is 
not within the covenant. 

As regards the claim for monies paid under the Cess Act, 1880, 
their Lordships are of opinion that the terms of that enactment 
deprive the defendants’ contention of its force :— 

“sc, From and after the commencement of this Act in any 
district or part of a district, all immovable property situate therein, 
except as otherwise in sections 3 and 8 provided, shall be liable to 
the payment of a road cess and public works cess. 

"6. The road cess and the public works cess shall be assessed 
on the annual value of lands and on the annual net profits from 
mines, quarries, tramways, railways and other immovable property 
ascertained respectively as in this Act prescribed. . . .” 

These worda, together with the preamble and other sections 
(e. g. section 80), are to the effect that the cess islevied onthe — 


(1) (1881) L. R. 9 Q. B, D. 632. 
(a) [1902] L. R. 1 K. B. 700 (711). 
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immovable property and that the immovable property is liable 
to pay it It is assessed differently as regards lands and mines—in 
the case of lands it is assessed on the annual value and in the case 
of mines on the annual net profits. The judgment of the Board 
delivered by Mr, Ameer Ali in Maharajah Manindra Chandra 
Nandi v. Secretary of Stats for India im Council (1) has been 
referred to, but their Lordships are unable to find that it casts 
any doubt upon the character of the cess as one imposed upon 
the immovable property by the plain terms of the Act. 

The nature of the payment to be made under section ro (r) 
of Bengal Act II of rgr2 by the persons mentioned in clause (4)— 
“all persons who receive any royalty, rent or fine from such mines” 
is not so clear. The word "owner" in this Act points in such a 
case as the present to the lessees and not to the lessors, Expenses 
incurred by the Mines Board of Health in respect of any area 
declared to be a "mining settlement" are to be “charged to” the 
persons mentioned in clause (4) and to the lessees in auch pro- 
portions as the Local Government may direct: the total burden 
of the lessees is to be divided among them on the basis of output, 
while the total burden of the receivers of royalties, etc., is to be 
divided among themon the basis of the Road Cess payable by 
each, There is a provision [subsection (4)] that “all expenses 
chargeable under this section shall be recoverable as if they were 
arrears of land-revenue.” This would subject the defaulter not 
merely to “certificate procedure" under the Public Demands 
Recovery Act but also toa sale of his estate or interest under 
the Land Revenue Sales Acts [Act XI of 1859, Bengal Act VII 
of 1868]. Their Lordships think thatthe effect of the Act isto 
distribute the burden of the expenses among the interests (superior 
and inferior) in the mine, They say nothing upon the question 
whether a revenue-sale for the zemindar's default would affect the 
interest of his lessees (cf. Act XI of 1859, section 37] because they 
are not of opinion that the words "upon the said mines or any part 
thereof" refer to the interest of the lessees as distinct from that of 
thelessors Nor are the plaintiff concerned inthe present case 
to demonstrate that for default by the lessags there isa remedy 
against the leasshold interest, Land revenue is certainly & bur- 
den "charged, assessed or imposed upon" the land. If the 
remedy against the land be what makes itso, or be sufficient 
tolmake it so, then the payment now in question is related 
in like manner to the lessors’ interest. This conclusion came 


(1) (1910) L, R. 8 L A, 31; I. L. R. 38 Calc. 372 ;.13 C. L. J. 124. 
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not be avoided by contending that the persons referred to in cliuss 
(4) of section ro of the Act of rgra need not necessarily have any 
interest in the mine at all Receipt of "royalty, rant or fine from 
such mines” grima facie imports such an interest, and in the 
absence of such interest Road Cess would not be chargeable under 
the Cess Act of 1880. . 

The words “taxes, rates, assessments and ‘impositions whatso- 
ever" are followed by the words "charged, assessed or imposed 
upon the said mines"—4 variety of phrase which is intended to 
avoid restricting the covenant to cases in which the demand is in 
the strictest sense "charged upon the land.” The phrases are to bs 
taken in their ordinary and natural meaning. In JZayme v. Esdaile 
(1) the House of Lords had to interpret the phrass ina Statute of 
Limitations “periodical sums of money charged upon or payable 
out of any land except moduses or compositions belong to a spiri- 
tual or eleemosynary corporation sole. As modutes were incapable 
of being charged on land in the sense of being payable out of 
land or realisable by remedy against the land itself the phrase 
"charged upon" was interpreted in a wider sense and as having 
no technical meaning. It was considered by Lord Herschell that 
the grima facie and most common meaning would make it applica- 
ble only to those cases in which there was som» remedy against the 
land itself, but that it might well be used to describe a burdsn im- 
posed upon land if a payment has to be made in respect of land and 
the land can only be enjoyed subject to the liability for that pay. 
ment. Lord Macnaghten observed ;— 

“The liability to the payment falls upon the occupier or taker 
for the time being by reason of his occupation. The land carries 
the liability as a burthen from taker to taker. Beyond all doubt 
that liability subtracts something from the profitable enjoyment of 
the land ; it must be taken into account on the occasion of a sale, 
& mortgage, or a lease, Anintending purchaser would give so 


. much lesa purchase-money ; an inteading mortgagee would strike 


the amount off the rental in calculating the value of tha pro- 
posed security, and an intending lessee would offar s» much less 
rent, Itsseems to me that according to the ordinary under- 
standing of mankind that is a charge upon land which cannot be 
dissociated from the land and which charges the occupier in respect 
of the land.” " 

The particular illustration of an intending lessee does not 
here apply owing to the’ special nature of the demand in question, 

(1) (1888) L, R. 13 A, C. 613, i i 


Vot, LXVIII] privy COUNCIL. 


but the other illustrations (intending purchaser, intending mort- 
gageo) are applicable and add point to the circumstance that a 
remedy is given against the land itself, Their Lordships see no 
features in the present case rendering these considerations insuffi- 
cient to attract the operation of the covenant and are of opinion 
that the High Court was right in holding that this part of the plain- 
tifs claim is well-founded. 

Income-tax is in a very different position, as intending pur- 
chasers or mortgagees of the leseors' interest would appreciate. It 
is not a tax imposed upon the mines in any sense relevant to the 
lessees’ covenants in a mining lease, Indeed, express words 
referring to public demands imposed upon thé proprietors in res- 
pect of the mine would not have brought income-tax within the 
covenant. It may be true that the suggestion that the covenant 
extends to income-tax in respect of the plaintiffs’ royalties would 
notin rors seem so unreasonable as it would after the Indian 
Income-tax Act of ror8and 1922 had graduated the tax accord- 
ing to the amount of the assessee’s total income. But a general tax 
on the income of all persons with exceptions for smaller incomes is 
plainly outside the scope of the covenant 


The result is that in their Lordships’ opinior, both appeals 
should be dismiesed. They will humbly advise His Majesty accor- 
dingly. "There will be no order for costa, 


Stanley Johnson & Allen: Solicitors for the Plaintiffs, 
Sanderson [se & Co.: Solicitors for the Defendants. 


BR, CQ, C. Appeals dismissed, 
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Before Mr. Justice R. C. Mitter and Mr. Justice 
N. G., A. Edgley. 


. BROJESH CHARAN SEN AND OTHERS 
0. 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL.* 


Regulation I of 1703 aud Vil of 1821, prowisiens of—Ryotari settlements con- 
cluded by the Collecter but net confirmed by the Board of Rewenee, if 
binding on the Government —Gevernmant Officer exceeding his authority in 
discharge of kis duties, if binding on Government. 

Regulation VII of 182g was originally intended for the revenue settlement of 
the ‘ceded and conquered’ provinces. 

Sections IV, VII, VIN, XXXVI, XXXIX of Regulation JI of 1793 do not 
necessarily imply that a particular settlement of Khas land of Government made 
by the Collector is not binding on the Governmest till his act has been exprossly 
confirmed by the Board and till such confirmation the settlement concluded by 
him ts in the eye of law in a nebulous state, 

The effect of Regulation II of 1793 Is that the Board of Revenue bas general 
superintendence over Collectors who are to act acoording to the instructions of 
the Board. 

Acoording to section LX, second of Regulation VII of 1822 and the statutory 
rules made under section X, first of the mid Regulation the ryotari settlemants 
concluded by the Collector, unless confirmed by the Board of Revenue are not 
binding on the Government. 

Prasanna Kumar Rey v. Secretary of State for India im Counetl (1) 
referred to, 

If a Government Officer exceeds his authority in the discharge of his dutles, 
his acts are not binding on the Government unless ratified by propet authority. 


Collector of Musulipatam v. Cavaly Vencata (2) referred to. 
Appeal by the Plaintiffs, 


Suit for a declaration that the raiyatwari settlements concluded 
with them by the Collector are binding on the Secretary of State 
and for other relieís. 


The material facts will appear from the judgment. 
* Appeal from Original! Decree No, 11 of 1935, against the decree of Amulya 
Gopal Roy, Esq., Subordinate Judge, Murshidabad, dated the 11th July, 1934. 


(1) (1899) I, L. R. 26 Cak. 3925; 3 C. W. N. 69r, 
(2) (1860) 8 M. L A. soo (sou), 
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Messrs, Gunada Charan Sin, Kalihinkar Chakravarti, Tridib 
Nath Roy, and Jnanendra Nath Bakshi for the Appellants. 


Dr. S. C. Basak, Messrs, Jajnewar Majumdar, Ramaprosad 
M ooker jee, Panchanan Ghoss and Subodhk Chandra Basak for H9 
Respondents. 

Mr. Surya Kumar Aich for the Deputy Registrat: 

» C. Ae We 

The judgment of the Court was as follows: : 

The appellants who would hereafter be called the Sens, are the 
proprietors of a permanently settled estate No. 387 ofthe Murshi- 
dabad Collectorate. That estate had originally the river Bhagirathi 
as its western boundary but years ago the Government acquired a 
strip of land from out of the said estate adjoining the river and 
made it a public road. Itis called the Strand Road. Thereafter 
the said estate ceased to be a riparian estate because the said public 
road intervened between it and the river. After the road was made 
the river began to recede or shrink in size with the result that 
chars were formed to the west of the road. These lands were 
not accordingly accretions to said astate but still the Sens began 
to possess them. The higher portion of this cAas was formed 
into an estate being No. 3001 of the said Collectorate and was 
temporarily settled with them fora term of 30 years, from 1908 
to 1935. The document,a AabuAaf, was however, executed on 
17th February, 1908 (Ex. 29 ; B-7).* A strip of land bordering on 
the river, called in these proceedings as kanchi char and dhalu 
jami (sloping land) was however excluded from this IGI HETHE: with 
them, 


The river further receded to the west, the Aanchi char and the 
dkals jami became fit for enjoyment and became valuable land, 
More dry lands were found to the west thereof. The Sens and 
some of their tenants holding parcels of land included in estate 
No. 3001 encroached upon portions of this land and possessed them 
without right, this being réally the Aas property of the Government, 
This was discovered by the Collector in rgr8, who called for an 
explanation from the Sens, They set up the case that these lands 
had been included in their temporarily asttled estate No. 300r, and 
if really not, they were accretions to their said estate, In rgar the 
Collector issued notices on the actual occupants demanding of thsm 
either to vacate or to execute Kabuliats in favour of the Government 


at a rent of Re. so per bigha, that is to say the Collector intimated — 


* We bare marked Part I of the paper-book as A and Part Il as B, - 
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to them that he was prepared to conclude ryotmwari settlements with 
them on those terms. One of such notices is Exhibit S (B-27). 
This action of the Collector met with the protest of the Sens, who 
on the 4th January, 1932 filed a petition before him in which they 
set up the nght of accretion and offered by way of ‘compromise 
terms on.which they would be prepared to take settlement from the 
Government of this newly formed area, The main terms were 
these : ; 

(x) Settlement was to be for 15 years. 

(s) Revenue (or rent as it is called in the petition) Re 3 per 
bigha, and 

(s) They would have the right to settle tenants at such rates of 
rent and other terms that they in their discretion might deem fit, 
(Ex. 7 ; B. 28). | ` 

On this petition an adverse note was recorded by the Khas 
Mahal Assistant, He pointed out that these terms if accepted 
would deprive the Government of Selami which would and could 
be obtained by settling tenants; and the rate of rent proposed was 
rediculoualy low, as there were already many applicants who were 
prepared to pay at the rate of Es. so a Bigha. From this it was 
obvious that the Government would be a gainer financially if the 
claim of the Sens based on the right of accretion could be success- 
fully resisted. The Collector accordingly referred the matter to 
the Remembrancer of Legal Affairs for his opinion by his letter 
dated the 24th September, rose, (Ex. X ; B. 33). The latter in 
his turn passed on the matter to the Assistant Government Pleader, 
Mr. S. N. Guba (afterwards Mr, Justice Guha), The Collector 
asked for opinion on three specific points :— 

(1) Whether the Government could make direct ryofwari 
settlement of the lands of Kanchi char and Dhalw Jami and realise 
soami. 

(2) Whether Government was bound to give a farming lease 
of the lands to the sens, and if so, who would bring tenants— 
either Government or the former, and 

(s) What would be the status of the Sens if a settlement of 


the lands be made with them ata rate of rent of Ra. 3 per Bigha 


(though that was too low) offered by them as a term of com- 
promises, 

Mr, Guha's opinion, with which the Remembrancer of Legal 
Affairs agreed, was that the Sens had no valid claim to the 
Kanchi Char and Dhalu Jami either as parts of estate No, 3oor or 
as accretions thereto, that the Government would be justified in 
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making “direct ryofwari settlement” and that it must not be bound 
to settle the lands with the Sens. He, however, suggested a 
compromise with them for avoiding protracted litigation and the 
terms which he considered as fair terms of compromise were that 
a farming settlement of the lands as a separate and distinct estate 
unconnected with estate No. 3oor may be concluded withthe Sens 
alter the Government had concluded ryofreart settlements (B. 39-40). 
The Secretary of the Board of Revenue forwarded this opinion to 
the Collector by his letter dated the 15th February 1923 (A ; B-37). 
The last portion of paragraph numbered s and the paragraph num- 
bered 3 are very important They would be set out at length 
hereafter. 


On the 28th May, 1923 the Sens moved a petition before the 
Collector through a Muktear. In that petition they re-iterated their 
claim as previously put forward but said that they were willing to 
compromise with the Government, On this petition the olcan 
made & note on the next day in these terms :— 


“ There are two distinct operations : 
1, Settling *yofs on the land and 


2, Giving a lease of the new estate to the C" 

This petition apparently refers to s, which I shall probably 
recommend, The Muktear said he would file another petition as 
regards r. (Ex. 35 ; B 48). 

On the 11th. June, 1923 the lands were entered in the Touri 


Register as a new estate bearing No. 3050, but with no demand 
then, f. e., with no revenue then fixed thereon. 


It is clear from the Collector's note on the Sen's petition of the 
28th May, 1923 and also from the oral evidence adduced by the 
latter that about May, 1933 the Sens formed the idea of taking 
ryotwart settlements also ; and the Collector knew of this intention 
of theirs. The Collector however in his letter to the Board of 
Revenue dated the sth December, 1923 (Ex. Na—8B. 56) did not 
state that the Sens were also applicants for ryofwasi settlement. In 
that letter he intimated to the Board of Revenue what he proposed 
to do, In paragraph 4 he stated that he proposed to settle the 
lands with tenants taking selami and kadsisats from them in the 
standard form with some necessary modifications to meet the build- 
ing regulations of the Berhampore: Municipality. This passage 
means that ryatreart settlements would be made in the first instance. 
He then taid that then a farming settlement would be made with 
ths Sens in accordance with Board’s direction as' conveyed to him 
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by the letter Ex, A (B. 37) Paragraph 5 of the letter refers to 
other matters aud ia paragraph 6 the Collector states thus :— 

"Iam making a settlement of the lands of the estate on the 
lines suggested above-in anticipation of sanction of the authorities. " 

The view that we take of this letter is that as the Collector was 
making the Board of Revenue acquainted in broad outlines with 
what he proposed to do he did not deem it necessary to enter into 
details at that stage in respect of the two classeg of settlements— 
the ryofwart and farming. He did not give the Board of Revenue 
any idea asto who the persons were to be with whom sryotwart 
settlements would be concluded. The words that he proposed to 
make " settlements with tenants” and take selami and kaówliats in 
the standard form, were intended by him to convey to the Board of 
Revenue the simple fact that he proposed to conclude ryofmari 
settlements first and then a farming settlement with the Sens We 
cannot hold that he intended to give the Board a definite idea that 
rycteari settlements would be concluded with persons other than 
the Sens To imputesuch a meaning to his words would. be to 
charge bim with misleading the Board of Kevenue deliberately, for 
from before the date of this letter he knew for certain that the 
Sens were also applicants for syofwars settlements. He mentioned 
the name of the Sens in connection with the proposed farming lease 
because whet was tbe then settled scheme adopted to avoid litiga- 
tion with them, but the character of persons with whom he proposed 
ryoewari settloments was not mentioned by him as he thought that 
the Board of Revenue would later know from him when he would 
forward the ryofmari settlements for sanction by the Board.in terms 
of clause 6 of this letter. | 

Before the Collector received a reply to this letter he on the t6th 
January, 1924 ordered a ryofwari settlement with the Sens either 
jointly or individually. He also noted in his order shéet that after 
such settlement a farming settlement would be concluded with them 
also. The Sens were asked to execute AadwAats and an agreement 
by the 24th January, 1924. (Ex. M ; B. 49). On the 24th January, 
1924 the following documents were executed : 
— (1) Ayetmari Rabwliaif executed in groups by the Sens in 


favour of the Secretary of State (Ex. 9 to Ex. 9d; B. 70 to 85) 


The leases evidenced by these Aadwiiats were for terms of twelve 
years from tst April, 1924 to grst March, 1935. The selami was 
Rs 100 a bigha and rent at Rs. 20 & bigha. 

, (4) A memorandum of agreement executed by all. of them 
jointly in favour of the Secretary of State. Hy this they agreed to 
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abide by some additional terms and conditions which are not elon 


included in the standard form of'ryofmari habuliats (Ex. 10, B. 86), 1938. 

(3) An indenture executed by the Collector on behalf of the oj c Chan al 
Secretary.of State and by the Sens. This records the compromise 
arrived at. The Sens gave up their claim to the lands of the newly Tho Sec for In as 
found estate as set up before (No. 3052) and the Government pro- 
mised to grant them a farming settlement for 123 years on an assess 
ment which would be 2307, less than the ryotmari amets etc. 
(Ex. 11; B-96). 

(4) A Aabu#at executed by the Sens in voi of the Secretary 
of State for the farming lease (Ex. 12; B-ror) clause 17 of thie 
document expressly provided that the settlement was made in 
anticipation of the sanction of the Board of Revenue, The Col- 
lector was an executant in (3) and only a witness in (1), (2) and (4). 
The AadwHats, farming and ryofwari, were registered on the rath 
February, 1924. 

Copies of all these documents were forwarded to the Board of 
Revenue with the Collector's letter dated the 27th March, 1924 
(Ex. Q; B-112). In this letter the Collector made a statement that 
»yoltasi settlements had been made by him with the Sens to avoid 
costly litigation and that he was sending copies of ryowari &abwiials 
(Ex. 9 series) and of the memorandum of agreement (Ex. 10) for 
the information of the Board of Revenue and copies of the Indenture 
(Ex. 11) and of the farming AadwHat (Ex. 12) for its approval It 
has to. be noticed that some of the terms of this letter is not iu 
accordance with facts, The Board of Revenue had never proposed a’ 
ryolitbar; settlement with the Sensas a rerm of compromise. It 
was the farming settlement with them that was to be the basis of the 
compromise with them, The second thing to be noticed is that 
here the Collector made a distinction between the ryofwart habu- 
Sats and the farming &abwAaf,——one was sent for information, the 
other for approval This was not in conformity with paragraph 6 of 
his previous letter to the Board dated the sth December, 1923, 
(Ex. Na—B. 56). It may be that the drafting of this letter was 
inflenced by the proceedings of the Board of Revenue which’ was 
forwarded on the 7th March, 1924 to his Collector through the 
Commissioner (Ex. O ; B 110). On the grst March, 1924 the Sens 
deposited with the Collector the dues on the ryofmari settlements, 
but the money was not received as selami by the Colloctor but kept 
in suspense account pending receipt of a communication ftom the 
Board of Revenue in respect of the -yotwari leases 

It appears that between this date aad December following the i 
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member of the Board of Revenue, Mr. Lees and bis Secretary 
visited the locality and a statement was prepared by the Kanungo 
showing the names of persons who were in actual occupation and 
the extent of their possession. On the rrth November, 1924 the 
Board of Revenue wrote a letter to the Collectorate (Ex. B—B. 118). 
The effect of this letter is that the ryotwari settlements of the whole 
ofthe area of estate No, 3052, with the Sens as concluded by the 
Collector was disapproved and the Collector was directed to make 
fresh ryofwari settlements with the actual occupants in respect of 
the lands then in their occupation and to conclude with the Sens 
ryotteari settlement of ` such portions as were in their Aas posses 
sion. With regard to lands then unoccupied by any one *yefeeari 
settlements were directed to be made with the Sens on stringent 
conditions, Tbis meant that the Sens were to be given ryotwari 
settlement of a very small area out of the lands of the new estate. 
The Sens protested before the Collector against the Board's order. 
In September, 1933. with the approval of the Board ryofwert settle- 
ments of the greater portion of the land were concluded with the 
actual occupants, the other defendant respondent in the appeal, and 
only & small area with the Sens, In these settlements the rent was 
fixed at Rs, 20 per bigha but the ssam; was Rs. s00 a bigha. The 
Sens executed ryotmast kaulais under protest lodged in writing 
(Ex, 2{f) etc., not printed.) 

The farming &aówlia? which they had also executed on the a4th 
January, 1934, was not approved by the Board and they executed 
on the 28th September a modified Aeduliat (Ex. P ; B 154) that had 
the approval of the Board of Revenue, The present suit was insti- 
tuted by the Sens on the 8th May, 1931. Leaving out details the 
prayers are ;— 

(t) For declaration that the vyofwars settlements concluded 
with them by Collector on the s4th January, :924 are binding on 
the Secretary of State and that the latter vyorwari settlements of 
1938 were of no effect. 

(2) Recovery of Akas possession, mesne profits and 

(3) Refund of excess sesami and excess rent which had been 
realised by the Government from them. 

The Subordinate Judge has dismissed the suit. He held that the 
ryotwart settlements concluded with the Sens by the Collector on 
the 24th January, 1924 were not binding on the Government, and 
so of no effect, on the following grounds :— i 

r. Sanction of the Board of Revenue was necessary to Davu 
leases and such sanction not having been. given to the leases 
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evidenced by the ryotwart kabula/s executed by the Sens- on the 
a4th January, 1924, the Sens had no such right as claimed in 
the suit, 

2. The Doard of Revenue is fully authorised to revise the act 
of the Collector in making settlements of Government land. 

3. That in granting ryofwari settlements to the Sens the Collec- 
tor had acted against the instructions of the Board of Revenue 
and against’ what he himself had communicated to the Board of 
Revenue 

4. That the farming and ryofwari leases to the Sens were both 
integral parts of the compromise with the Sens. Such a compromise 
required the sanction of the Board of Revenue on the ground that 
the farming lease admittedly required sanction. 

The contentions raised before us by the appellants and respon 
dents call for decision on the following points :— 

(1) Were the ryotwari habukats of 1924 ee 9 series) at all 
accepted by the Collector ? 

(2) Was the Collector the final authority in concluding ryotmwasi 
settlements or was it the Board in every case ? 

(3) lf'he was not, had the Collector been authorised by the 
Board of Revenue to make such ryofmari settlements as he liked 
withont further reference to the Board? What is the effect if the 
Collector misunderstood the instructions of the Board and bona fide 
made ryotwari settlements with the Sons? 

(4) Did the Collector act "against the instructions of the Board 
of Revenue in making syotwari settlements with the Sens? 

(5) What is the effect of the execution of the farming Aadwfiat, 
Ex. R, by the Sena? 

We wil take up first the questions of fact involved in the 
points 1, 3 and 4. 

There can be no doubt on the evidence that the Collector 
accepted the syefwari Aabuliats executed by the Sens in rga4. 
These laóvAa/s wore executed by his orders, They were executed 
in his office and in his presence, he being an attesting witness. He 
forwarded them to the Board of Revenue for information and when 
the Board later on intimated to him its disapproval, he in reply 
insisted that as he was the final authority for making ryofwari settle- 
ments there was a final and irrevocable settlament with the Sens 
(Ex, 16; B, 128) No doubt the se/am tendered by the Sens was 
kept in suspense account, but that was done on the report of the 
office staff (Fx. P; B. 116) some of whom were interested in having 
the rye/mari settlements with the Sens annulled, In fact some of 
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them have obtained in 1928 ryormari settlements of portions of the 
land and are defendants to the suit, This fact alone that the seas 
was not appropriated as such does notin our judgment outweigh 
the others we have already noticed, We accordingly hold that so 
far as the Collector was concerned he did not merely entertain the 
proposal òf the Sens for being transmitted to the Board of Revenue 
but had concluded ryolmari settlements with them. 

On the questions of fact involved in the third and fourth points 
stated above our view is that the Board of Revenue had not 
authorised the Collector to make without further reference to it 
rycfewart settlements on such terms or with such persons as he 
thought fit, nor cgn we say that in concluding such settlements 
with the Sens the latter had acted against the instructions of the 
Board of Revenue. The question of settling the newly formed 
lands and what wes before Kanchi Char and dAaly jami originated 
from the Board's letter dated the rsth February, 1923. (Ex A; 
B. 37) The material portions of the letter run as follows :— 

2. * * * * * cot * * * x 
“The Assistant Government Pleader, High Court, with whom the 
Legal Remembrancer concurs, thinks that Government might 
resist tho claim (i. o. of the Sens) and make direct ryofwasi settle- 
ment of these skars which have now become fit for settlement 
owing to further recession of the river, but to avoid litigation 
suggests a farming settlement with the Sens of the new land as an 
estate quite distihct from that created in 1908. 

"$. Iamtosay that the Board has consulted the Legal Re- 
membrancer again and agree with him, that in existing circums- 
tances, it would be-best to avoid possible litigation and to adopt the 
suggestion of the Assistant Government Pleader, High Court, viz, 
that & farming settlement of the new land as a' distinct estate after 
making syofwari settlement should be made with the Sene," 

_ [tappears to us thatat this stage the anxiety of the Board 
was to avoid litigation with the Sens by inducing the latter through 
the Collector to accept a farming settlement. With that object 
in visw the Collector was directed to conclule firatly a syotwari 
settlement, so as to give to the Sens only the right to recover from 
the tenants such rents as they would be liable to pay on the terms 
of their KaduHats of ryofmasi settlement which they were to 
execute in favour of the Government, If the Board under the 
law was entitled to see to the terms ofeach of the ryofmpa»ri settle- 
ments proposed and to confirm or reject the same, by this letter 
the Board did pot part with the said right, The Collector under- 
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stood the matter in the same light for in paragraph 6 of hia letter 
to the Board dated the sth December, 1923, (Ex. N a, B. 56) he 
mentioned that he would take sanction of the Board after making 
such settlements, Weare further of opinion that neither in this 
letter (Ex. A) norinthe last mentioned letter (Ex. Na) is there 
anything definite to the effect that no sycfwari settlements were 
to be concluded with the Sens. In the earlier part of the judg- 
ment wo hava already indicated the true meaning of paragraph 4 
of Ex, Na. We accordingly answer these questions in the noga- 
tive. As we hold that the Collector did not misunderstand the 
instructions of the Board, the last part of point No. 3 does not 
ames 

The important point that now remains to be considered is 
the question involved in point No. 2. The relevant Regulations are 
Regulations II of 1793, VII of 1832 and Regulation IX of 1825. 
The Subordinate Judge refers to sections IIT, IV, VII, VIII, 
XXXVI and XXXIX of Regulation II of 1793. Section III is 
not material. Section IV in general terms enacting that Collectors 
are to conform to instructions of the Board. The same is to the 
effect of Section XX XVI. Section VII enacts that the duties of 
the Collector prescribed in Section VIII are to be performed 
under the supervision of the Board. Sub-section (4) of section 
VIII enjoins Collectors “to make future settlement of Adar or 
farmed estates agreeably to the Regulations and instructions which 
they may receive for that purpose." Section XXXIX reiterates 
the "general principle" that Collectors are to make settlements 
of Ākas lands “ander the Regulations and the instructions of the 
Board of Revenus". In our judgment the effect of this Regulation 
is that the Board of Revenue has general superintendence over 
Collectors who are to act according to its instructions, These 

provisions do not necessarily imply thata particular settlement of 
" has land of Government made by the Collector is not binding 
on the Government till his act has been expressly confirmed by 
the Board and that til such confirmation the. settlement con- 
cluded by him is in the eye of law in a nebulous state. 

Regulation VII of 1822 was orignally intended for the revenue 
settlement of the “ceded and conquered provinces". (Districts 
of Cuttack and Potaspore Parganeh) By Regulation IX of 1825 
many sections of this Regulation which included sections 9 and 
ro were extended to the whole of Bengal. Section IX Second 
and Section XP. First, paragraph 2 as amended by Bengal Act V 
of 1915 are important, Section LX Swond authorises Collectors to 
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grant satfas to muffasil zemindars and ryofs and other owners of 
land “subject to the orders of the Board of Revenue. Section X 
first, paragraph a as amended by Act V of rors (B. C.) by neces 
Sary implication gives to the Local Government the power to 
confirm settlements of msAals in perpetuity or for terms of years, 
Power has also been given to the Local Government to delegate 
by a notification in the Local Official Gszstte this power of com 
firming such settlements to such other authority as it may deem 
fit. By rules published in the Calcutta Gazette the Local Govern- 
ment has delegated this power in some cases to Commissioners of 
the Division, in some to the Director of Land Records and in 
some cates to the Board of Revenue (Rule 52$, Pt. IIT, ch. VI 
p. 129. Survey and Settlement Manual of rgr7« Rule 632 of the 
Survey and Settlement Mannal 1935, Pt. IH, ch. VI, P. 161). 
Under Rule 524 of the Settlement Manual of rory (= Rule 633 of 
Settlement Manual of 1935) the Collector is^ the confirming sutho- 
rity only in the summary settlements of land revenue up to Rs. 500 
mede underesection IX, Z'&irZ, of Regulation VII of 1822. The 
Collector i» also the final authority when making settlements for 
colonisation (Rule 136, Ch. VIII of the Gov ernment Estate Manual 
read with Part IV, Ch. VII of the Survey and Settlement Manual of 
1917) Inthe cass of Prosanna Cumar Roy v. Secretary of State 
Jer India in Council (1) this Court took the words “subject to the 
Orders of the Governor General in Council” occurring in Section 
VII, First, of the said Regulation to mean tbat a settlement con- 
cluded by the Collector was not binding on the Government unless 
and until confirmed by the Governor General in Council, and the 
acceptance of a Kabuliat by the Collector was of no effect against 
the Government if the confirming authority mentioned in section 
VII subsequently overruled the Collector. The sams construction 
of similar words used in Section IX, Second, of the same statute 
mustin our judgment be adopted on well established principle 
of construction of statutes We accordingly hold that in view of 
of Section IX, Second, of Regulation VII of 1832 and the statu- 
tory rules made under section X, irst, of the said Regulation the 
vyofwari settlements concluded by the Collector with the Sens on 
the a4th January, 1994, are not binding on the Government and 
that the plaintifs’ suit has been rightly dismissed by the trial Court. 
The settlement of these lands, afew acres ín area, situate in a 
town and within a municipal area cannot be called a settlement 
for colonisation. The fact that in the ryotwarf Kabwlafs there 
(1) (1899) I. L. R. 26. Calo. 792 ; 3 C. W. N. 695. 


Vor. LXVIL] dad cut | 6; 


was no clause corresponding to clause 17 of the farming Kabukat alan 
(Ex. 12) in our judgment does not make any difference, for if a 1938. 
Government officer exceeds his authority in the discharge of Brojesh Charan Sen 
his duties his acts are not binding on the Government unless The Y at 
ratified by the proper authority [ Collecies of Masuligafam v. Cavaley State for In 
Penhanta (x), a 
In the above view of the matter it is not necessary to decide 
point No. 5. By clause 2 of{the farming Kaóulia? (Ex, R.—B. 154) 
the Sens bound themselves to “respect the rights recorded in the 
settlement papers as possessed by tenants of all grades," It is es 
said that as this Aaów/A4? was executed by the Sens on the 28th 
september, 1928, without protest when the rights of defendants 
Nos.2 to 54 bad already been recorded as tenants, the latter 
cannot be ejected. The question of fact on which this contention 
raised by the respondents rests is whether Ex. R was executed by 
the Sens under protest, There was no doubt no formal protest 
to this document but all the Sens protested against the settlements 
which the Government proposed to the prejudice to their rights 
under the ryofart settlements made with them by the Collector 
on the 24th January, 1924. The petitions lodged by them before 
the Collector, one of them being Ex. s (f), protesting against 
subsequent syofari settlements with others, are good answers to 
this contention urged by the respondents If our decision on point 
No.2 had not been against the Sani the tsrms of Ex, R would 
not have stood on their way. 
The result of our decision is that this appesl is dismissed with 
costs, One set of hearing fee to be divided in the following way 
amongst the defendant respondents: one-half to be taken by the 
Secretary Of State and the remainrng half to be divided equally 
among the other appearing defendants respondents except tHose ^ 
appearing through the Deputy Registrar as guardiau-ad-litem. 


Pe R, Appeal atsmissed, 
(1) (1860) 8 M. I. A. roo (554). | 
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CIVIL REVISION. 


Before Mr. Justia R. C. Mitter. 
GOLAM KADER HALDAR 


: v. 
MOHAMMAD ABDUL RASHID AND oTaERS,* 


Order for recovering the arrears of maintenance by warrant from an ex- 
guardian—Such order, tf bad. 

An order for recovering the arrears of maintenance by warrant from & person 
who is no longer the guardian of the minor, has no property of the minor in bis 
hands and hes submitted accounts to the District Judge but -no order has been 
passed as yet by the District Judge oa an application put in on behalf of the 
minor calling upon the petitioner to pay off the arrears of maintenance dus up 
to the date when he handed over possession of the minor’s estate to the new 
&uardian is bad, and should be set aside. 

Application under section 115 of the Code of Civil Procedure, 

Mr. Khemendra Nath Tagore for the Petitioner. 

Mr. Abdul Ali for the Opposite Party. 

The material facts will appear from the Judgment. 

The judgment of the Court was as follows : 

This Rule has been obtained by the ex-guardian of a minor 
against an order of the District Judge, dated the rath May, 1934 
issuing warrant against bim for recovery of arrears of maintenance 
said to be due to the minor from the beginning of Kartic up to the 
date when the petitioner made over possession of the minor’s estate 
to the guardian of his property who has been appointed in his place. 
The minor is the sondn-aw of the petitioner. He was originally 
appointed guardian of the person and property of the minor. The 
petitioner did not pull on well with the mother of the minor and 
there were applications made by the mother to remove the petitioner 
from the guardianship. One of such applications came on for hear- 
ing and was allowed in part subject to certain terms The peti- 
tioner was removed from the guardianship of the person of the 
minor but he was retained as the guardian of his property, the 
Court directing the petitioner to pay to the mother of the infant an 
allowance of Rs. 20 per month, for maintaining the minor and for 
his educational expenses. Later on, on another application for 
removal of the petitioner, the petitioner was removed from his 
guardianship of the property. The mother was also removed from 
the guatdianship of the person of the minor and a pleader was 

*Civil Rule No. 816 of 1934, agalast the order of the District Judge, 244Parga- 
nas (Alipore), dated 12th May, 1994, 
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appointed on the 33rd January, 1934 as guardian both of the person 
and property of the minor and the petitioner was directed to make 
over possession of the minor’s estate to the new guardian appointed 
and to submit accounts. The petitioner submitted his acccunts on 
the r4th February, 1934 in pursuance of this order. In the 


accounts he showed that instead of any money belonging to tbe ' 


minor being in his hands, he is & creditor to the extent of Rs. 1473. 
I am told that the accounts have been audited but no orders have 
been passed as yet by the learned District Judge. After these facts 
had happened, an application was put in on behalf of the minor 
calling upon the petitioner to pay off the arrears of maintenance due 
up to the date when he handed over possession of the minor's estate 
to the new guardian. On that application, the learned District 
Judge ordered a distress warrant to issue. 

In the circumstances of the case, I do not think that the proce- 
dure. adopted is a right one. The petitioner is no longer the 
guardian of the minor, He basno property of the minor in his 
hand. He has made it over to the new guardian and has submitted 
accounts, Ifon the accounts anything be found due from him to 
the minor, appropriate steps will have to be taken against him for 
the recovery of the said amount but I do not think that when he 
has made over the property, has submitted accounts to the District 
Judge, and is no longer the guardian, the order for recovering the 
arrears maintenance by warrant is good. 

The Rule is accordingly made absolute. The order complained 
of is discharged. The District Judge has to examine the accounts 
submitted, the auditor’s report and the objection to the accounts, if 
they are filed and ifon the accounts the District Judge finds that 
money is due from the petitioner to the minor, he would, no doubt, 
take appropriate steps forthe purpose of securing the money so 
found due. l 

In the circum stances of the case, 1 make no order for costs of 
this Court, 

P, R, Aule made absolute, 
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Before Mr. Justice L W. J. Costello and Mr, Justice 
C. C. Bismas. 


SITAL CHANDRA BOSE 
U. 
“RAMESH CHANDRA MITTER AND OrEHZERS.' 


Execution $roceeding— Decree-kolder, if can withdraw from the execution 
proceeding at amy stage—Third pariy's interest having been involsed— 
Decres-holder's petition for withdrawal refected—Such order,if cam be 
interfered with in revision. 

A decree-holder cannot of his own rolition withdraw from an execution pro- 
ceeding, where the circumstances are such that some third party has become 
involved or has acquired some interest. 


Kenaram Bakshi v, Kailash Chantra Dutt (1) referred to. 


So where a decree-holder put in a petition, praying that the execution case 
mlght be struck off oa non-satisfaction aftec the sale was held bat the bid was not 
accepted and the Court rejected the decree-holder’s petition : 


Held, on an application for revision by the judgment-debtor that such an 
order conld not be interfered with in revision, 


That the order was a good one. 
Appeal by the Tudgment-debtor. 
The material facts will appear from the judgment. 
Messrs. Bireswar Bagchi, Phanindra Mohan Sanyal and Bibhuti 
Bhusan Bhattacharya for the Petitioner, 
Dr. Radhabinode Pal and Mr. Bijan Behari Mitter for the 
Opposite Party. 


The judgments of the Court were as follows: 


Costello, J. :--The petitioa on which this Rule was granted 
stated that the petitioner was aggrieved by the order of the Sub 
Ordinate Judge of the 24-Perganas, being an order dated the 4th 
May, 1938, in the proceedings which are described as Money 
Execution Case No. 1 of 1938, The order complained of is in these 
terms :— 

* Decree-holders put in a petition praying that the Execution 
Case may be struck of on non-satisfaction for reasons stated tnerein. 
The petition is rejected, as the property advertised for sale has been 
knocked down and the bid is pending for Court's acceptance. " 


* Civil Revision Case No, 744 0f 1938, against the order of N. Banerjee, Esq., 
Second Subordinate Judge of Allpore (24-Parganas), dated 4th May, 1938, 
(1) (1913) 18 C. L. J, 53. 
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The present proceedings before us are remarkable in that the 
petitioner was the judgment-debtor and he is complaining against 
an order made by the learned Subordinate Judge, an order which 
the decree-holder himself does not complain of, though it was' made 
on a petition put in by the decree-holder. 

It has been argued before us that the learned Subordinate Judge 
was wrong in rejecting the applicarion of the decree-holder for with- 
drawal of the Execution Case and in so doing, he exercised a jurit- 
diction not vested in him by law. There is the further usual allega- 
tion in cases of this kind that the Subordinate Tudge acted illegally 
in the exercise of bis jurisdiction in rejecting the said application ; 
lt is further contended that his reasons therefor were entirely 
unsound and erroneous. 

In my opinion, there is here no question whatever of jurisdiction. 
The learned Subordinate Judge was dealing with the matter, which 
is described as Money Execution Case No. 1 of 1938, and he, 
therefore, was empowered and authorised and had jurisdiction to 
make such orders as hə thought necessary for the purpose of dealing 
with those proceedings. Apart altogether from the question of 
jurisdiction however, in my opinion the learned Judge was perfectly 
justified in making the order which he made on the 4th May last. 
The position was this; Going back to the gth February, 1938, we 
find that there was an order directing the issue of a sale proclama- 
tion fixing rgth April, 1938, for sale of the properties which are the 
subject-matter of the execution procesdings. There was a further 
order made on that date that the decree-holder was to file the finally 
published record-ofrights and the valuation roll of the properties, 
On the date for which the sale was fixed viz, the rgth of April, the 
decree-holder put in a petition asking for permission himself to bid 
at tho sale, and that was allowed. On the same date the judgment- 
debtor appeared and filed & petition asking for time, To that peti- 
tion the decree-holder assented and two weeks! time was allowed to 
the judgment-debtor to discharge the judgment-debt and the sale 
was put off until the srd May, 1938. On that date, an order was 
recorded—" Nazir to conduct the sale and report.” Then followed 
two other orders. The first is in these terms :—' Received Naxir's 
report. One Srimati Raj Lakshmi Mitter purchased the property at 
Rg. 32,000. Put up tomorrow for acceptance of the bid. ” 

Then we find this recorded— 

" At this stage judgment-debtor puts in a petition praying for 
time til to-morrow for payment oi the decreta] dues, Put up 
to-morrow for order, " 
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So, once again, the judgment-debtor obtained time in which to 
pay. On the next day, in accordance with that order, the judgment- 
debtor’s petition came before the learned Judge and he made this 
order ;— 

“ He (that is to say, the judgment-debtor) i$ permitted to depo- 
sit the decretal amount before the acceptance of the bid. " 

. Now, it seems quite apparent from the bshaviour of the 
judgment-debtor that he was, to say the least of it, obstructive'gnd 
was doing his very best to prevent the sale being completed, aad I 
think one can, not unraasonably, come to the conclusion that the 
decree-holder was rather nervous as to what might happen if the 
sale waa in fact confirmed, having regard to the attitude which the 
judgment-debtor was then taking up. Accordingly he put in a peti- 
tion which is the ons on which the order complained of is based, 
It appears that that the decree-holder was asking to be allowed to 
withdraw the execution proceeding, because he was afraid that 
there might have been some irregularity which the judgmant-lebtor 

would be able to take advantage of. It seems quite clear from the 
endorsement onthe order sheet that the decree-holder was only 
concerned to withdraw from the proceedings, because he was afraid 
that there was some irregularity and not because he desired to stop 
the gale or to do anything whlch would prevent himself from obtain 
ing satisfaction of the decretal amount fromthe judgment-debtor. It 
is abundantly clear from the statement in the order recorded on the 
4th May, 1938, that the learned Judge was of opinion that he ought 
not to allow the decree-holder to withdraw, because in some way, or 

rather to some extent at any rate, & third party had entered on the 
scene and had acquired a position, if not an interest which had to 
be taken into consideration. The real situation seems to have been 
this that from the very outset the learned Judge had in his own 
mind decided that the bid of Rajlakshmi was one which he might 
properly accept. The only reason why he did not accept it on the 
ard May was because the jadgment-debtor intervened and applied 
for further tims, We find it recorded at the end of the order of the 

4th May—" ......... and the bid is pending for Court's acceptance. ” 
That seems to be a statement that so far as the property is concern 
ed, the bid would be accepted. On the same date the learned 
Judge recorded this 

“No money paid by the judgment-debtor. Srimati Rajlakshmi's 
bid for Re. 32,000 put up for orders. As the bid is a contested. one 
and does not appear to below, itis accepted. Poundage fee of 
Rs. 330 filed, " 


Vor, LXV.) aioa cout. 


The learned Judge had given to the judgment-debtor ‘ample 
opportunity of escaping the situation in which he might fird- kim- 
self obliged to pay some compensation to the purchaser t thé 
auction-sale, and we are told that the real reason for tbis application 
is because the judgment-debtor wishes to avoid having to’ pay a 
sum of money by way of compensation to the lady who’ was the 
purchaser at the execution sale. We find it recorded under date 
the 4th May— Oo 

“At this stage decree-holdera put ina petition certifying full 
satisfaction of the decretal dues. Put up to-morrow for orders in 


presence of pleaders for the decree-holder, judgment-debtor and the 


auction-purchaser.” uk. 
So that the judgment-debtor with his eyes open waited “to make 
payment until after the Judge had definitely decided to accept the 
bid, Further on the same date we find this order— > 

"Tudgment-debtor No, files an application stating certain facts, 
Let it be kept with the record. Challan showing deposit of Rs. 3o00 
filed by the auction-purchaser." 


and then the matter was put over until the roth of May for hearing , 


arguments, The matter was further postponed until the  rgth 
of May, Inthe meantime, the judgment-debtor rushed up to thé 
Court and succeeded in obtaining & Rule. It is clear beyond 
alt question that the learned Judge was holding: the view that d 
third party was concerned in the matter and so he was quite right 
in refusing to the decree-holder at that stage leave to withdraw 
from the proceedings. No question of jurisdiction and, indeed, 
no question of the propriety of the Judge’s order can possibly 
arise, unless it can be argued successfully that a decree-holder has 
an absolute and indefeasible right to withdraw from execution 
proceedings at any stage no matter what the situation may be. 
Mr. Bagchi appearing on behalf of the judgment-debtor took up 
that attitude at the outset, and on the strength of an observation 
in the case of Chowdhury Ram Prasad Rai v. Mahesh Kant 
Chowdhury, (1) where Mr. Justice Jawla Prosad said, “He 
had the right to withdraw the execution petition at any moment 
he liked." The learned Judge was referring, of course, to the 
decree-holder ; but itis quite obvious on a perusal of the judg- 
ment that although taken out of its context that seems a categorical 
statement that a decree-holdet has the right to withdraw an 
execution petition at any moment he likes, it is clear enough that 
the learned Judge was dealing with the particular facts of the case 


(1) (1ga1) 1L. R. 1 Pat, 258 (334). 
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then before him and not making a generalisation. It is clearly 
laid down in the case of Kenasam Bakshi v. Kailash Chandra 
Dutt (1) that a decreeholder cannot, as a matter of 
Tight, discontinue the execution proceedings at any stage at his 
option, That, indeed, seems to be a matter of common sense, 
Faced with that authority Mr. Bagchi found himself obliged, to 
qualify his original broad proposition, and he then argued that at 
any rate the decree-holder hasa right to withdraw at any stage of 
an execution proceeding unless and until a third party has acquired 
some right or interest in the property which is the subject-matter 
of the execution proceeding. It is clear beyond all question that 


' what happened in the present case is that when the learned Judge 


made the order complained of he was dealing with the matter 
upon the footing that a third party had acquired some sort of 
interest in the property. He may have been right or he may have 
been wrong either onthe law or onthe facts or on both. But 
if the law is that a decree-holder has not an unqualified and abso- 
lute right to withdraw at any moment of time, then it is obviously 
the bounden duty of the Judge dealing with an execution matter 
to exercise his judicial discretion and to determine as a judge 
whether in his opinion in the circumstances and upon the facte 
of the particular case, the decree-holder ought to be allowed to 
withdraw. Now, it does not seem to have been disputed by Mr. 
Bagchi at avy rate in the later stages of his argument that it is 
the law that a decree-holder cannot of his own volition withdraw 
from execution proceedings where the circumstances are such that 
some third party has become involved or has acquired some 
interest. I have said that in the present instance the learned 
Judge rightly or wrongly took thé view thata third party had 
acquired an interest. We are not now concerned to enquire 
whether that was a right or whether it wasa wrong view of the 
matter. Obviously if the learned Judge took the view that there 
was some body who hred madea bid which he himself intended 
to accept, it was open to him to come to the conclusion that the 
decree-holder ought not to be allowed to withdraw at that parti 
cular stage, If the learned Judge was wrong in coming to the 
conclusion, as he may have been, that this lady had acquired some 
legal interest as regards the property, that is mot a matter which 
is a fit subject for review in proceedings taken under section rry 
of the Code. In my opinion, the judgment-debtor had no right 
to come here at all: he is eomplaining of an order which the 


(1) (1913) 18 C. L, J. 53. 
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decree-holder himself does not complain of. This is plainly an 
attempt on the part of an obstructive judgment-debtor, to delay 
payment of his just debt, It is clear that this applicant bas no 
locus standi, Ifhe bas, he bas nothing to complain of the order 
. made in the execution proceedings The Rule, accordingly, must 
be discharged with costs, five gold mohuras. | 


Let the records be sent down without delay. 
Biswas, J. —I agree, 
P. R Rule discharged. 


APPELLATE CIVIL. 
Defos»e Mr. Justice A. N. Sem, 
SAGARESWAR CHATTARAJ AND ANOTHER 


v. 


BABULAL CHATTOPADHYAYA AND OTHERS, 


Suit, withdrawal of— Payment of cost, condition precedent—Cost paid after 
institution ef subsequend suit-Subseqguent suit, (/ bad—Nonm-service of 
notice, if connetes fraud— Specific Relief Act (lef 1877), section 4a—Civil 
Procedure Code (Act V af 1908), sections 144 and 151 and Order 23. 
Sections 144 and 181 of the Civil Procedure Code have no application to a 

case where the defendants’ case was that they took possession of ihe property In 

sult having purchased it at a sale in execution of a rent decree. 

In such a oase the plaintiff is precinded under section 42 of the Specific Rellef 
Act from getting ‘any declaration of right withont seeking the further rellef of 
recovery of possession . 

Non-payment of costs as a condition precedent where no date is fixed for such 
payment does not render a fresh suit bad &5 iio and the payment of costa sub» 
sequent to tbe institution of the sult would cure the irregularity : 


Abdul Asis v. Hbrakim (1) and Shital v. Gaya (2) followed. 


*. Appeal from Appellate Decree No. 1708 of 1996, against the decree of 
Kshirodeswar Banerjee, Esq., Subordinate Judge, Asansol of Burdwan, dated the 
27th June, 1936, affirming that of Protul Chandra Roy, Esq., Munstff, rst Court, 
Asansol, dated 15th February, 1956. 

(1) (1904) I. L. R. 51 Calc. 965. 

(2) (1914) 19 C. L. j. 539, 
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Cavi. Non-service of notice does not necessarily connote fraud. 
1938. . The decred in a previons sult for rent against the plaintiff on the specific. 
" allegation that the property In sult formed part of a tenancy binds the plaintiff 
Chattaraj and unless such a deoree is set aside on the ground of fraud, a subsequent sult for 


Y, declaration that the property In sult does not form part of the tenancy is not 
Babulal Chatto- attainable. 


Appeal by the Defendants, 
Suit for declartion of title. 
The material facts will appear from the judgment. 


Messrs, Bejoy Kumar Bhattacharjee and Gofendra Krishna 
Banser jeo for the Appellants. 


Messrs. Brojolal Chakravarti, Sailendra Nath Baserjee and 
Karunamoy Ghose for the Respondents. 


The judgment of the Court was aa follows : 


June, 3. The case of the plaintiffs in this suit briefiy is as follows :— 
There is a tank which is recorded in the settlement record as 
C. S. Dags Nos. 416 and 417. The defendant No. 3 is the 
Malik of the Mouza within which the tank is situate. The plain- 
tiffs have a ra annas share in the tank and the defendants Nos, x 
E and 2 and the pro forma defendants Nos. 6 and 7 have the 
remaining 4 annas share. The plaintiffs claim that they and 
their co-sharers have a Niskar right in this property. In the 
alternative they claim that they have acquired this Niskar right 
by adverse possession. They allege that the defendant No. 3 in 
collusion with some of the plaintiffs co-sharers brought a suit for 
rent being rent suit No. 618 of ^ 1930 against the plaintiffs and their 
co-sharers on the allegation that the tank appertained toa Jama 
which originally bore a rental of Rs, 15-1a-9, which was afterwards 
increased to Rs. 17-3-6 and alleging further that the plaintiffs and 
their co-sharers in the tank were his tenants in respect of his 
Jaina. The defendant No. 3 obtained a decree and in execution 
thereof the above tenancy including the tank was sold and pur- 
chased by the defendants Nos 4 and s. The plaintiffs bring this 
‘suit on the ground that the tank never appertained to this Jama 
and also on the ground that the plaintiffs were never the tenants 
of the defendant No. 3 with respect to this Jama of Rs. 17-3-6 or 
“any other Jama. The decree it is said was obtained by fraud— 
à the’ summons having been suppressed—-and the sale in execution 
da "alleged to havé been vitiated by fraud and material irregularity. 
i On these grounds the plaintiffa have prayed fora declaration that 
they have got a ra &nnas share in Nishkar -rightin the tenk and 
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that the decree passed in Rent suit No. 618 of 1930 is invalid and 
inoperative. There is also a prayer that the decree be set aside 
on the ground of fraud if the Court thought necessary. Lastly 
there was a prayer for setting aside the sale held in execution of 
the abovementioned decree on the ground that the proceedings 
in execution were vitiated by fraud and material irregularity. The 
defendants Nos. 3,4 and § contested the suit A joint written 
statement was.filed by defendants Nos 4 and 5 and another by 
defendant No. 3. 

The defences taken may be conveniently divided into two 
groups, one relating to the maintainability of the suit and the other 
relating to the question whether the property in suit apperteined 
to the Jama which was the subject-matter of therent suit. The 
defendants alleged that the suit was not maintainable on the ground 
that the plaintiffs had not performed a condition precedent. The 
plaintiffs had bronght a former suit on the same cause of action 
They applied to withdraw the suit with permission to file a fresh 
suit under Order 23 of the Civil Procedure Code. Permission 
was granted on condition that the plaintifs paid the costs of the 
defendants. These costs were not paid prior to the institution of 
the suit and the defendants contend that the suit is aò tific bad, 
I may mention here that the coats have been paid ata subsequent 
stage of the suit. 

The next ground is that section 4s of the Specific Relief Act 
would be a bar to the plaintiffs getting the declarations they have 
prayed for. The defendants Nos 4 and 5 alleged that after their 
purchase they took possession of the tank and that the plaintiff 
cannot get any declaration of their title with respect to the tank 
without praying for the consequential relief-of recovery of possem 
sion thereof. 

Next they contend that section 47 of the Civil Procedure Code 
is a bar to the suit and that the matters in controversy in this suit 
cannot be reagitated as they are res judicata by reason of a deci 
sion in a proceeding held under section ros of the Bengal Tenancy 
Act. . a 

On the merits the defence briefly is this. Tho. decree, ; it is 
contended, was not obtained by fraud nor were the proceedings 
in execution tainted with fraud or material irregularity. The 
tank. it is claimed appertains to a Jama bearing a rental of 
Rs. 17-36 held by the plaintiffs and their co-sharers under the 
defendant No. 3. l l 

The trial Court held in fayour of the plaintiffs on all the points 
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regarding the maintainability of the suit.. It held, further, that 
the plaintiffs had nota Nishkar right in the property in suit but 
that they held it as tenants liable to be assessed with rent under 
defendant No, 3. Next it held that the tank did not appertain 
to the Jama bearing a rental of Ra 17-36 which was the subject. 
matter of Rent Suit No. 618 of 1930, and that, therefore, the 
plaintiffs’ rights in the tank were not affected by the rent decree 
and the subsequent proceedings in execution thereof. 

On appeal the decision of the learned Munsif was upheld. 
The lower appellate Court has found that the tank does ‘not 


` appertain to the Jama which formed. the subject-matter of the 


rent suit and that the plaintiffs are not affected by the rent decree 
or the sale held thereunder. Against this decision the defendants 
Nos. 4 and 5 have appealed. ! 

There are two findings of fact which cannot be disturbed by 
this Court. It has been found that the plaintiffs have not got 
a Nishkar right in the property in suit. It bas also been found 


- that the property in suit does not appertain to the Jama of 


Ra 17-3-5 which formed the subject-matter of the rent suit. It 
was argued by learned Advocate for the appellants that the Courts 
below should have dismissed the suit as soon as they found against 
the plaintiffs on the question of their alleged Nishkar right. He 
argued that the plaintiffs’ claim was based on this Nishkar right 
and once the Court found against the plaintiffs on this point it 
should have dismissed the suit and not gone into the question 
whether or not the tank appertained to the Jama which was the 
subject-matter of the rent suit, In my opinion this contention is 
not sound. Reading the plaint as a whole it is clear that the 
plaintiffs based their claim on alternative grounds, One ground 
was that the property was their Nishksr property and the other 
was that the plaintiffs were not affected by the rent decree inas- 
much as the tank formed no part of the tenancy which was the 
subject-matter of the muit for rent, I hold, therefore, that the 
Courts below were entitled to come to the decision that the pro- 
perty in suit did not form part of the tenancy which bore a rental 
of Rs. 17-3-5. 

There are, however, certain other reasons why the decree passed 
by the lower appellate Court must be set aside and the appeal 
remanded for rehearing according to law. The defendants Nos, 4 
and 5 alleged that they were in possession of the land in suit and 
that the plaintiffs could not get any relief unless they altered the 
frame of the suit -4nd prayed for possession, The learned trial 
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Court considered tbis point and came to the conclusion that a 
prayer for possession was not necessary in the circumstances of this 
case, The learned Munsiff has not come to any finding one way 
or another on the question as to who is in possession of the tank. 
In dealing with this objection he says that a declaration of the 
plaintiffs’ title would be quite sufficient for their protection and that 
the plaintiffs “ canríot be compelled to seek a consequential 
relief. " He then makes the following observation s=" In the 
present case if it is declared thatthe exparte decree and the sale 
thereof now in question will be inoperative against the plaintiffs 
then it will not be necessary for the plaintiffs to bring a fresh suit 
for the purpose of recovery of the property if the defendants Nos. 4 
and 5 be in possession of the same. In that case the plaintiffs can 
come either under section 144 or section 151 of the Civil Procedure 
Code to get back the possession of the property in question. 
Hence I find thatthe suit ie not barred under section 42 of the 
Specific Relief Act in the present circumstances of the case, & mere 
declaration is sufficient for his protection, " 


The Court of appeal below has not considered the point at all 


and in passing I may state that many important points raised in 
the suit have not been dealt with by the learned Subordinate Judge. 
It seems to me that the learned Subordinate Judge has dealt some- 
what perfunctorily with this case. Returning to the question 
whether the plaintiff are barred from getting the declarations 
prayed for by reason of the provisions of section 42 of the Specific 
Relief Act, I am of opinion that the conclasions of law arrived at 
by the learned Munsiff are erroneous. Section 144 and section rst 
of the Civil Procedure Code have no application whatsoever to the 
matters which arise for consideration in this connection, Section 4a 
of the Specific Relef Act is quite explicit. It says that no Court 
shall mako a declaration where the’ plaintiff being able to seek 
further relief than a mere declaration of title omits to do so, If the 
defendants are in possession obviously the plaintiffs are able to seek 
the further relief of recovery of poaseamion. When the defendants 
asserted their possession it was incumbent upon the Courts below 
to ascertain whether, asa matter of fact, the defendants were in 
possession of the tank, Neither Court has done this, If the defen- 
dants are in possession then the plaintiffs cannot get any declatation 
without seeking the further relief of recovery of possession The 
learned Subordinate Judge will therefore teconsider this question 
and decide who was in possession of the tank on the date of the 
suit. After deciding the point he will apply the provisions of 
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section 48 of tbe Specific Relief Act and deal with this Paan in' 
accordance with the provisions of that section. i 
The next point placed before me by learned Advocate for.the 
appellants is that s0 long as the rent decree stands the plaintiffs can 
get no relief, and he contends that the rant decree can only be set 
aside if it is found that the decree was obtained by fraud. In my 
opinion this contention is unanswerable. The defendant No. 3 
brought this suit for rent against the plaintiffs and others on the 
specific allegation that the property in suit formed part of the 
tenancy. A decree has been obtained.on this footing and in execu- 
tion thereof the property has been sold &s forming part of the' 
tenancy and purchased by the defendants Nos. 4 and 5. The 
plaintiffa are bound by this decrea until it is set aside and as long as 
they are bound by this decree they cannot claim that the property 
in suit does not form part of the tenancy with respect to whom the 
rent decree was passed. The plaintiffs have asserted that the decree. 
was obtained by fraud but there is no finding in either of the Courts 
regarding fraud. The learned Munsiff disposes of this question by 
saying that in view of the previous findings in the' case the issue no 
longer arises for discussion. He then goes on to say that the decree 
is inoperative against the plaintiffs. The lower appellate Court also 
does not deal with this question. The learned Subordinate Judge 
merely says in passing that the summons was not served on the 
plaintiffs, In my opinion there can be no relief granted to ‘the 
plaintiffs unless this decree is set aside and this decree cannot, in the 
circumstances of this case, be set aside except on thé ground of 
fraud. I need hardly say that nomservice of summons does not 
necessarily connote fraud. It is therefore necessary for the Court 
below to come to a definite finding whether the decree is liable to 
be set aside on the ground of fraud. The .learned Subordinaté 
Judge will consider this position and decide whether or not the 
decree had been obtained by fraud, and he will thereafter dispose: 
of the case according to law in the light of the observations made 
above. 
The contention of the learned Advocate for the appellants that 
the question in controversy in this suit is ses jwdicatg by virtue of 
the previous decision under section 103 of the Bengal Tenancy Act 
is really an academic one in view of the fact that both Courts have 
found that the plaintiffs have no Niskar right in the property. 
Learned Advocate atgued that the question whether this property is 
liable to pay rent or not was considered. in proceedings undef 
section 103 of the Bengal Tenancy Act and that the decision in 
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those proceedings would bar the plaintifs from reagitating this 


question. The lower appellate Court has found that the plaintiffs 
are not affected by the decision under section 105 of the Bengal 
Tenancy Act inasmuch as itis not clear that any of the plaintiffs 
appeared in the proceedings, It is not necessary for meto deal 
further with this question in view of what I have stated before, 
namely that it has been found that the property is not Niskar and 
in view of the fact that this Court is, in the circumstances of this 
case, bound by this finding of fact. The ground that this sult was 
barred by section 47 of the Code of Civil Procedure was not 
pressed. - 


There remains one further questidn for consideration and that 
relates to the payment of costs as a condition precedent to the 
institution of this suit. The learned Munsif seems to hold that 
the order pissed at the time of the application for withdrawal of 
the former suit did not direct the paymant of costs as a condition 
precedent, ‘I have seen the order and I am of opinion that the 
payment of costs was a condition precedent. -In this view the 
learned Advocates of both sides agree’; but the order directing pay- 
ment of costs does not specify any particular date within which ‘the 
costs are to be paid. Had a date been specified the position would 
have been different because on the failure to pay the costs on the 
specified date the previous suit would be liable to dismissal and 
the plaintiffs would be precluded from bringing a fresh suit on the 
same subject matter. As no date was specified this case will be 
affected by the principles laid down in the case of Abdul Asis 
Molla v. Kirakim Molla (1) and the case of SAial v. Gaya (3). In 
these cases it has been held that the non-piyment of costs 23 e con 
dition precedent where no date is fixed for such payment does not 
render a fresh suit bad a2 faitio and that the payment of costa sub- 


sequent to the institution of the suit would cure the irregularity. It | 


has been proved that the plaintiffs have paid the costs on r3-3-35 
and 20-2-35. The suit was instituted in September, 1934 and it 
was not disposed of till the year 1936. Thus the plaintiffs have 
paid the costs before the disposal of the suit. In these circum- 
stances I hold that the suit is not barred by reason of the fact 
that the costs were not paid prior to the institution of the suit- 


These are all the points which have bsen urged in this court. 
The decree of the lower appellate court is accordingly set aside and 


(1) (1904) I. L. R. 4t Calc. 965. 


(2) (1914) 19 C. L. ] 529. í H e 
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` the case sent back to that court for rehearing on the points men- 


tioned above and for disposal in accordance with law. 


The appellants will get costs of this appeal from the plaintiffs 
respondents, Further costa will abide the result. 


P, Re í Appeal allowed e 
Case remanded, 


Before Mr, Justice S. K. Ghose and Mr. Justice 
Syed Nasim Ali. 


SISIR CHANDRA MAITRA AND OTHERS 
v. 
AJIT KISHORE MAITRA AND OTHERS.* 


Will—Creation af life interest and further prevision of absolute interest after 
the death of the life interest holder—Estate, if vests in the holder of abse- 
lute interest om death of testator. i 
When a testator creates a particular estate and then goes oa to dispose of 

the ulterior Interest expressly [a an event which will determina the prior estats, 
the words descriptive of such event occurring in the latter devise will be cons- 
trusd as referring merely to the period of the determination of possession 
or enjoyment under the prior gift and not as designod to postpone the 
vesting. 

A will takes effect after the death of testator. 

The vesting In Interest takes cífect immediately on the death of the testator 
unless a contrary Intention appears in the will. 

J. left his estate by a will to M. his widow giving her only a life interest 
therein. The will further provided that after her death his son H was to own 
aod possess the same in abeolnte Interest : 

Held, that ths estate left by the testator J vested In H on the death of the 

Appeal under Section r5 of the Letters Patent. 

Application for execution of decree. 

The material facts will appear from the ju igment. 

Messrs. H. D. Bose, R, Chowdhury, and Ram Narayan Ded 
for the Co-decree-holders Appellants. 


"Letters Patent Appeal No. 3 of 1937, against the decision of Mr. Justice 
B, K. Mukherjea, dated the goth April, 1937, 1a Appeal from Appellate Order 
No. 570 of 1936. ; 


Vot, LX VII] HIGH COURT 


Messrs. Atul Chandra Gupta, D. C. Chose and Kusi Prasun 
Chatierjes for the Judgment-debtors Respondents. 

C. A, Y. 

The judgments of the Court were as follows: 

Nasim Ali, J.:—This is an appeal under section r5 of the 
Letters Patent against the judgment of my learned brother Mr. 
Justice Mukherjea. It arises out of an execution proceeding. 
Mukta Sundari the widow of one Jogesh Chandra Maitra and her 
co-sharers who are appellants before us in this appeal obtained a 
decree for the sum of Re. 480 and odd annas ina rent suit on the 
29th July, 1933. She executed this decree and made the co-decree- 
holders pro forma parties to the execution proceeding. She died 
during the pendency of the execution proceeding. The respondent 
No, rinthis appeal thereupon presented an application for execu- 
tion of the said decree on the a5th December, 1935 claiming to be 
the successor-in-interest of Mokta Sundari under the Will of her 
husband Jogesh Chandra Maitra. The appellants objected to this 
application of the respondent No. r on the ground that the latter 
had no right to maintain the application for execution as one of the 
appellants, namely, Jitendra Chandra Maitra was the only person 
entitled to the estate of Jogesh Chandra Maitra after Mukta Sundari’s 
death. This objection of the co-decree-holders was accepted by the 
trial Court but was overruled by the learned Subordinate Judge in 
appeal, The co-decree-holders thereupon appealed to this Court 
and my learned brother Mr. Justice Mukherjea dismissed the appeal 
and affirmed the order of the lower appellate Court. Hence this 
Letters Patent Appeal by the co-decree-holder& The only point for 
determination in this appeal is whether Harikishore, the son of the 
testator, who adopted the respondent No. r as his son got a vested 
or contingent interest in the estate of the testator under the terms 
of the Will made by him, on the death ofthe testator. The material 
clauses in the Will are ;— 


Clause 2: If my wife Srimati Mukta Sundari Debi should live 
in amity and good character at my family dwelling house orat any 
holy place or with my son, then on my demise my said wife Srimati 
Mukta Sundari Devi will enjoy and possess the benefits of all the 
immoveable and moveable properties to be left by me being entitled 
to and in possession of the life interest therein: She shall not be 
able to transfer those properties in any way by gift sale etc, or 
encumber the same in any manner by mortgages etc, If she 
does it the same shall be ineffective. Finis, 


Clawse 3: After the death of my wife, my son Sreeman Hari 
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Kishore Maitreya will be entitled to the ownership and possession in 
absolute interest of all the immoveable and moveable properties td 
be left’ by me. Nobody shall be entitled to object to or lay claim 
against thie. If any body does so it shall be rejected. If the said 
Hari Kishore Maitreya dies leaving son or daughter born of his 
blood then on the death of my wife if there be living a son of the 
said Hari Kishore Maitreya he, otherwise if there bsa daughter 
living she with their heirs will obtain according to the abovemen- 
tioned conditions all the immoveable and moveable properties to be 
left by me. Finis. ] 

Clause g: God forbid, if in the life-time of either myself or my 
wife the raid Sreeman Hari Kishore Maitreya dies unmarrisd, then 
on my demise my wife shall enjoy and possess the life interest ig the 
immoveable and moveable properties to be left by me. Thereafter 
on the death of my wife whoever shall be my heir according to law 
shall obtain all those properties, Finis, 

A will takes effect after the death of the testator. It therefore 
follows "that any devise or bequest in favour of a person in esse 
simply (i. e. without any intimation of a desire to suspend or past- 
pone its operation) confers an immediately vested interest.” 
Jarman on Wills (7th Edition) Vol. II. Page 1330. l 

This rule of English law has been embodied in section 104 of 
the Indian Succession Act which applies to Hindus also, 

But “if words of futurity are introduced into the gift the ques 
tion arises whether the expressions are ipserted for the purpose of 
protracting the vesting or point merely to the deferred possession or. 
enjoyment.” Ibid, 

The words of futurity in the present case are to be found in the 
first pert of clause (3). They are " after the death of my wife.” | 

* It may be stated as a general rule that where a testator creates 
a particular estate and then goes on to dispose of the ulterior 
interest expresaly in an event which will determine the prior estate 
the words descriptive of such event occurring in the latter devise 
will be construed as referring merely to the period of the determina- 
tion of possession or enjoyment under the prior gift and not as 
designed to postpone the vesting, Thus where a testator devises 
lands to A for life and after his decease to B in fee the respective 
estates of A and B (between whom the entire fee simplo is parcelled 
out)are both vested at the instant of the death of the testator, the 
only difference between the devisees being that the estate of the one 
in possession while that of the othef is in temainder." did 
Pe 1331. 
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This rule is applicable to the Will of a Hindu in India. (S3e 
section 119 of the Indian Succession Act partic ularly illustration (iii) 
in the section. The words “ after the death of my wife" in thd 
first part of clause (3) therefore are to be construed as merely 
referring to. the period of the determination of the life-interest of 
the widow created in her favour by clause (2) unless there are other 
terms in the Will showing a contrary intention viz, the postpone- 
ment of the vesting till after the death of the widow. It was coo- 
tended on behalf of the appellant that the words “‘asball become 
absolutely entitled to ownership " in the vesting clause, the gift over 
of the remainder to the con or daughter of Hari Kishore or to his 
natural heirs On the happening of certain events mentioned in the 
last part of clause 3 and in clause 5 respectively indicate that the 
testator did not intend that the remainder would vest in Hari 
Kishore immediately on his death but only on the happening of an 
uncertain event vix, Heri Kishore being alive after the death of the 
widow. Jam unable to accept this contention. The words '* shall 
become absolutely entitled to ownership " must be read along with 
the prior life-interest created by clause (3) They are of the sams 
import as the words “in fee simple" in the illustration quoted &bove 
from Jarman on Wills. By operation of clause (2) and the first part 
of clause (3) the entire interest of the testator was parcelled out 
between the widow and the son from the time when the Will was to 
come into operation viz., the death of the testator. The words dono: 
negative the vesting of the remainder on the death of the testator. 
They simply shew that the remainder already vested on the death of 
the testator would become entire and absolute interest after the 
determination of the prior life-interest by the death of the widow, 
In other words by these words what was only a remainder during. 
the life-time of the widow was made full and entire after the death 
of the widow, 

The conditions mentioned inthe last pam of clause TS ‘and in 
clause (5) on the fulfilment of which the gifts over: mentioned there- 
in are to come into operation are conditions precedent to the vesting 
of the estate in the donees of the gift over. They cannot be 
imported in the vesting clause relating to the bequest in favour of 
Hari Kishore and treated as conditions precsdent to the vesting of 
the estate in Hari Kishore for the simple reason:that testator has not 
said-ao. The conditions attached to these gifts over must therefore 
be taken as conditions subsequent which would defeat the: estate 
which would become rested in Hari Kishore on the death of tha 
testator by operation of the first patt of clause (3), I therefore agies 
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with the conclusion of my learned brother Mukherjea, J. that the 
estate left by the testator vasted in Hari Kishore onthe death of 
the testator. 


The appeal accordingly fails and it is dismissed with costs— 
hearing fee being assessed at two gold mohurt 


S. K. Ghose, J. s—I agree. 
P, R. l Appeal dismissed, 


CIVIL REVISION. 


Before Mr, Justice R, E. Jach and M». Justice 
4. G. R. Henderson. 


CHANDRA KUMAR HOME 
v. 
GOPINATH KAR.* 


Code of Criminal Procedure (Act V of 1898), Section 476, application under— 
Application rejected by Kunsif'— Appeal to the District Fudge -District 
Judge, transferring the case fer hearing by a-Suberdinate Tudse—Syuck 
transfer, if valid —Civil Courts Act (XH af 1587), Section 21—Trawsfer te a 
Magistrate not having jurisdiction, if valid. 

An application under Section 476 of the Code of Criminal Procedure was 
rejected by a Munsiff. Thereupon an appeal was preferred to the District Judge, 
who transferred It to a Subordinate Judge for hearing. The Subordinate Judge 
reversed the order of the Monsiff and made a complaint to a Magtstrate, who 
had apparently no jurisdiction to try the complaint : 

Heid, that the District Judge had pn to transfer Se ae under 
Section 22 of the Ciri! Courts Act. 

- Held, also, that the Subordinate Judge was only entitled to forward the con 
plaint to a Magistrate having furiadiction to try it. 

Application under Sections 115 and 151 of the Code of ia 

Procédure by the Petitioner. 


Tho material facts vill appear from the Judgment. . l , 


*Civil Revision Case No. tt of 1937, against an order dated arst ‘June, 
1937, passed by Mr. M. Haldar, Sabordinate Judge, Mymenaing, reversing 
that of Babu Priyabrata Sen, Munsiil, 4th Sun Netrakons, dated Ist 
March, 1937. ; 


w 
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Messis, Birendra Kumar De and Ramendra Chandra Roy for 
the Petitioner, ‘ i 


Messrs. Dinesh Chandra Roy, Jatindra Nath Sanyal and 
Pramatha Kumar Chakravarty for the Complainant. 


Mr. Anil Chandra Roy Chaudhury for the Crown, 
The judgments of the Court were as follows : 


Jack, J. :— This Rule was issued calling upon the District 


Magistrate of Mymensingh and also upon the opposite party to 
show cause why an order of the Subordinate Judge ‘under section 
476 of the Criminal Procedure Code making a complaint against 
the petitioner tothe Sub-Divisional Magistrate under section r92 
of the Indian Penal Code and reversing the order of the Munsif 
should not be set aside on the grounds that the order of the learned 
Subordinate Judge was illegal and could not be sustained in that 
the learned Subordinate Judge had no jurisdiction to hear the 
appeal from the order of the Munsif and make the complaint. 


The alleged offence was in connection with an application in a 
Money Execution Case in the Court of the 4th Munsif, Netrokona. 
There was an alteration made in this application filed before the 
Munsif and subsequently the opposite party suspected that the 
decree-holder and the clerk of the pleader, who is the present 
petitioner, and others had tampered with the application after it 
was filed. They prayed that the Munsif should make a complaint 
against these persons, The Munsif held a preliminary enquiry 
and rejected this application under section 476 holding that there 
was no case for prosecution, Thereupon an appeal was made to 
the District Judge of Mymensingh and it was transferred by him 
for hearing to the Subordinate Judge, Babu Mayataru Haldar. 
The Subordinate Judge reversed the order of the Munsif and made 
a complaint to the Sub-Divisional Magistrate, Mymensingh against 
the petitioner under section 192 of the Indian Penal Code. 

The principal point urged in connection with this Rule is that 
the Subordinate Judge had no jurisdiction to hear the appeal 
under section 476 of the Criminal Procedure Code inasmuch as 
under the provisions of that section an appeal isto bs made to 
to the Court to which the Court which refused to make the com- 
plaint is subordinate within the meaning of section 193 (3) In 
this case there can be no doubt that the Court of the District Judge 
is the Court to which the Munsifs Court is subordinate and 
therefore the appeal was quite rightly made to the District Judge. 
Bot it is asserted that the District Juige had no jurisdiction fo 
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transfer the appeal for hearing to the Subordinate Judge. "The 
transfer was made under the provisions of Section 23 -of Civil 
Courts Act which -lays down that a District Judge may transfer 
to any Subordinate Judge uader his administrative - control any 
appeal from the decrees or orders of Musiffs pending before him. 
It ia contended that the-order of the Munsiff refusing to’ file a 
complaint is not suéh an order as is referred to in section a3 of. the 
Civil Courts Act. In support of this we have been, referred to 
some decisions of the Allahabad High Court in which it was held 
that Section 24 (1) (8) of the Civil Procedure Code or section aa 
of ‘the Civil Courts Act does not’authorise the transfer to a Sub- 
ordinate Judge of an appeal from an order of, a Munsif under 
section 476 of the Criminal Procedure .Code, This was held in 
the case of Masphool v. Bwdkhw (1) and also in the case of 
Shiva Prosad v. Pakiad Singh (2) It was held in the latter case 


‘that an indication as to what an order connotes could to sone 


extent be gathered from the definition of ‘order’ in section s, sub- 
section 14 of the Code of Civil Procedure by way of analogy and 
the learned Judges held that it was not an order hecause it did 
not decide any matter finally against the person against whom the 


.complaint was made nor wasthere any adjudication of any rights 


of the parties, With all due respect to: the learned Judges who 
decided this case, it appears to me that the Court in passing this 
order did decide as to rights of the parties for the Munsif decided 
that they were not entitled to the complaint. There seems to 
be no reason to limit the meaning of the word "orders" in section 
a2 of the Civil Courts Act so as to exclude an order of this kind. 

In another decision of the Allahabad High Court, Karimuliak v. 
Kamesheor (3) it was held that. a complaint by the Munsif did 
amount to an order within the meaning of section 2a of the Civil 
Courts Act and the same view. was held in this Court in the case 
of Rem Charan Chanda Taluhdar v. Taripulla (4), although as 


the. law then stood, according to the provisions of section rgs (6) 


a Subordinate Judge could not hear an appeal under section 476, 


“The same view was also held in the case of Lal Mahammad ve 


D. I. G., C. 4. D, Bengal (5). 
. Accordingly, there appears to be no substance in the objsction 
that the order of the Subordinate Judge was without jurisdiction on 


this ground. . 


(1) (1934) I. L. R. 57 All. 785. "o" 
, (a) (1935) L L. R. s All. 85. (3) (1938) I. L. R. gr All. 344. 
(4? 912) I. L. R. 39 Calc. 774. (5) (1929) 34. C. W.-N. 89, 
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` The only other point raised was that the Subordinate Judge 
had no jurisdiction to forward the complaint as he did to a 
Magistrate who had no jurisdiction to try the case. Under the 
law a Subordinate Judge is only entitled to forward a complaint 
to a Magistrate who has jurisdiction. Inthe present case, the 
Subordinate Judge has forwarded the complaint to the Sub-Divi- 
sional Officer, Mymensingh. This part of the order must be set 
aside and the complaint should be forwarded to the Sub-Divisional 
Officer, Netrokona. Apart from this modification in the order this 
Rule is discharged. 

Another Rule was issued by this Court upon Kasi Nath Pal 
and his Officer Surendra Chandra Sarkir to show cause why an 
order for prosecution against them should not be made, Kasi Nath 
Pal was the decree-holder in the execution proceedings out of which 
this case arose and the Rule was issued as it appeared to the 
Court that they were implicated in the tampering with an appli 
cation out of which the complaint arose. We think that there is 
no need to make this Rule absolute inasmuch as it is open to the 
Magistrate who hears the complaint to proceed against these 
persons if there is evidence that they have been guilty of any 
offence under section 192 of the Indian Penal Code or any other 
section in connection with the same transaction. This Rule is 
accordingly discharged. We make no Order as to costs. 

Henderson, J. :~I agree. If the rejection of the application 
filed by the opposite party or the refusal of the Munsif to make a 
complaint is not an order, Ido not know what itis. Indeed, in 
the course of the judgment just delivered, my learned brother 
referred not only to the order of the Munsif but also to the order 
of the Subordinate Judge and I very much doubt whether it would 
be possible to find a more suitable expression. The Munmsif actually 
reached a decision. He did not merely makea pious expression 
of his opinion. The result of his decision was that apart from 
any interference by the lower appellate Court the prosecution of 
the petitioner was stifled. Nor would I be prepared to say that 
the matter is not within the terme of the definition of “order” in 
the Civil Procedure Code. 

P. R Rule discharged t 
| ! Order. modified, 
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APPELLATE OIVIL. 


Before Mr. Justice L. W. J, Costello and Mr, Justice 
C. C. Biswas. 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL 


v, 
BHUPATI NATH DEB,* 


Valuation —Method | of —Probinguily and easy access ‘Belting method’ -~ 

Written interrogatories to expert witness. | 

A certain land, which was approached by what ls called a sewered ditch from 
street A and also by what is referred to as a oommon passage from street B, 
this common passage not, however, skirting the plot along any of its frontages, 
bat merely debouching on it at one oorner, was acquired by the Improvement 
Trost. The President of the Tribunal valoed the land as a third belt plot on 
street B, although it was actually cut off from atreet B frontage by a large piece 
of land in different ownership : 

Held, that the President should have wholly discarded all notions of the plot 
being a& third plot on street B, and valued it aocording to its actual disposition 
at the materia] date. 

Propinquity and easy access, rather than frontage on Street B, were the 
elements to be taken into account in waluing the land. 

. It was an unusual procedure which the President of the Tribunal adopted in 
putting written interrogatories to the expert witness for submission of written 
answers later on. i 


The material facta will appear from the judgment. 


| Dr, S. C. Basak, Messrs. D. C. Mallik, Bireswar Bagchi and 
R, P, Moolerjte {or the Appellant, 


Messrs. Surendra Madhab Malik, J, N. Majumdar and 
Sushil Chandra Ghosh for the Respondent. ` 
C, A, V. 

The following judgment was delivered : 

This appeal was ful heard and stood over for judgment. 
Meanwhile we are informed the parties have coms to an agreement 
between themselves, and there will accordingly be a decree in terms 
of the settlement arrived at in lieu of the order made by the 
Tribunal. 

“This is a satisfactory result: for otherwise, we should have had 
seriously to consider whether there should not be a second remand. 


* Appeal from Original Daoree No. 242 of 1936, against the decree of D.C, 
Ghose Esq., President, [Improvement Tribu nal, 
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It is perfectly clear that the judgment of the learned Presidsnt, even 
though it is concurred by the two assessors, cannot be supported. 
There had been aremand already by order of this Court, but it does 
not seem to have produced a salutary result. In effect the learned 
President thought it right practically to reaffirm his previous valu- 
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ation, On the last occasion his valuation was Re. 66,800, and this Bhupatinath Deb. 


time it is Re. 66,605. Seemingly, -his present conclusion is arrived 
at on a different basis from that adopted by him before, but reading 
between the linea, it does-not appear that he was able altogether to 
get rid of his pre-possession in favour of what has been described 
as the “ belting method of valuation." Shortly put, that method 
was one of valuing the land in question asa third belt ‘plot on 
Beadon Street, although it is actually cut off from Beadon Street 
frontage by a large piece of land in different ownership. 

We are of opinion that the President should have wholly dis 
carded all notions of the plot being athird belt plot on Beadon 
Street, and valued it according to its actual disposition at the 
material date, which was simply thatit was land approached by 
what is called.a sewered ditch from Nilmony Mitter Street and also 
by what is referred to as a common passage from Beadon Street, 
this common passage not, however, skirting the plot along any of 
its frontages, but merely debouching on it at one corner, The fact 
that the land lay in the proximity of these two Streets was certainly 
a point to be taken into consideration, but it is one thing to take 
such proximity into account and a different thing to magnify it to 
the extent of treating the plot as lying within a certain belt or zona 
of land &butting directly on any such Street. 

That the learned President’ actually followed the " belio 
method" on the last occasion is obvious enough, and we are not 
much impressed by his attempt to show he had not, In his previ- 
ous Judgment the President no doubt purported to discard in terms 
the belting method which had been advocated by the olaimant's 
expert Mr. Shrosbree, namely, that the land should be valued on 
the basis of its being in the third bolt of a property with a frontage 
on Beadon Street, the third belt value in his estimate being 
Rs, 3,375 per cotta or half the value of the first belt, just as he also 
rejected the other method suggested on behalf of the Secretary. of 
State that the land should be valued on the basis of having a fron- 
tage on the sewered ditch from Nilmony Mitter Street, without any 
reference to belting from Beadon Street, What the President actu- 
ally did, however, was to give the land 75% of the “ belt value ", 

instead of the full value of a third belt plot on Beadon Street. This 
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in our Opinion was not discarding the belting method at all, but 
adopting it as the basis of valuation, only striking off a certain per- 
centage from the full belt value, The statement made by the 
learned President in his present judgment that ''* as the Tribunal is 
still of opinion that the direct belting method cannot be adopted in 
this case, it rejecta that method once again”, requires, therefore, 
to be accepted with qualification : All that was rejected was, not the 
belting method or method of treating the land as lying in a certain 
belt or division of land abutting directly on Beadon Street, but only 
the. payment of the full value of land within such belt. 

The judgment of this Court remanding the case to the Tribunal 
shows that the method of valuation which the President had follow- 
ed on the last occasion was disapproved as being “ wholly anjusti- 
fied", neither “ based on any principle whatsoever ", nor “ support- 
-ed by evidence on record.” This in our opinion was a clear indi | 
cation that in valuing the land the belting method was to be put 
aside altogether, and this is strengthened by certain observations 
which the learned Judges thought it fit to quote from the speech of 
Lord Penzance in a case before the House of Lords : , Metropolitan 
Board of Works v. McCarthy (1) Those observations, we might 
point out, were not made with reference to valuation of land at all, 
nor did they purport to lay down any principle of valuation in that 
behalf. That was in fact a case of an entirely different description 
and concerned simply with the question of compensetion tor 
“injurious affection. " The question was whether, when a highway 
is obstructed, the owners of lands which are situated in a sufficient 
degree of proximity to it to be depreciated ia value by the loss of 
‘that access along that highway which they previously enjoyed, suffer 
special damage “ more than " and “beyond” the rest of th» public, 
It was in.answering that question in the affirmative that Lord 
Penzancs made certain observations from which the opening words 
were quoted, out of their setting in the judgment of this Court 
' These were the observations of the noble and learned Lord :— 

“The immediate contiguity to a highway, commonly called 
frontage, is a well known and powerful element in the value of all 
lands in populous districts. Where frontage to a highway does not 
exist, propinquity and easy access to a high road are equally 
undoubted elements of value in such districts, distinguishing lands 
‘which have them from thoss which have them not. If, then, the 
lands of any owner have a special value by reason of their proximity 
to any. particular highway, surely that owner will suffer special 

(1) (1874) L, R. 7H L. 243 (969), « 
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damage in respect of those lands beyond that suffered by the 
general public if the benefits of that proximity are withdrawn by the 
highway being obstructed. ” 

In the present case there is no question of any obstruction of 
any bighway, nor of any injorious affection due to the obstruction 
of such highway, The observations quoted were, therefore, hardly 
apposite, but treating the words as applicable to a case of valuation, 
asthe learned Judges evidently intended they should be treated, 
however elementary the proposition they might enunciate from that 
point of view, there can hardly be any doubt as to the principle 
which this Court desired the President to follow on remand, namely, 
that “ propinquity " and “ easy access”, rather than frontage on 
Beadon Street, were the elements to be taken into account in 
valuing the land. In his present judgment, the learned President, 
it is true, discards any express reference to Beadon Street frontage 
or belting from Beadon Street, but looking into the judgment 
closely and reading it with the evidence on which it is based, it is 
clear enough that he still allowed the element of “ frontage ” or 
“ belting " to influence his valuation. The President relied mainly 
on the evidence of Mr, C, K. Sarkar, the expert whom the claimant 
examined on this occasion, as set out at pages 19 and so of the 
paper-book, This evidence was given in the shape of written 
answers to certain interrogatories put to the witness by the President 
the previous day, and these questions will show that the President 
was still unable to free himself of the notion of the plot “ being 
treated as being within the third belt land zone from Beadon 
Street, " Mr. Sarkar in other parts of his deposition in fact made 
it quite clear that he had made his valuation on the basis of Beadon 
Street frontage. It follows, therefore, thet in effect the President's 
valuation was also based on that method, though in expressing his 
conclusions he was careful to &void all reference to it, This we hold 
was not the right way of dealing with the matter: the learned Presi- 
dent really misdirected himself as much in that he applied a wrong 
basis of valuation as in that he failed to carry out the directions of 
this Court. 

In view of the fact that the parties hava come to a compromise, 
it is not necessary to examine the judgment of the learned President 
any further, nor to comment on the unusual procedure which he 
bad permitted himself to adopt ia putting written interrogatories to 
the expert witness for submission of written answers later on. . 

A T. M. | Case compromised, 
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Before Mr. Justice R, E. Jack. 
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LACHMI NARAYAN AGARWALLA.* 


Suit fer money wrongly paid te defendant —Money belonging te Maintif— 
Person paying, not held out as agent ~Haintti, if entitled fo recover the 
amount. 


When it appeared that the money belonged to the plaintiff and it was 
wrongly obtained by defendant through a person who was not beld out by 
plaintiff as bis agent, the plaintiff was entitled in such a case to recover the 
amount from the defendant i 


Farquharson Brothers & Co. v, C. King & Co. (1) referred to. 
Appeal by the Defendants. 

Suit for recovery of money paid to defendant No. 1. 
The material facts will appear from the judgment. 


Messrs. Gunaéa Charan Sen and Amalendu Sen for the 


Appellant. 


Messrs. Atul Chandra Gupta and Bijali Bhusan Sanyal for the 
Respondent. 


^C. A. V. 
The judgment of the Court was as follows : 


Jack, J. :—This appeal has arisen out of a suit for recovery ol 
a sum of Rs. 1000 from three defendants. The money was paid to 
defendant No. r by one Mahadeo (who is the manager of the 
plaintiffs shop for the sale of bicycles, motor car tyres and a gramo 
phone at Jalpaiguri) as earnest money on account of a contract 
which he purported to enter into with defendant No. r as agent 
of the plaintif for taking sub-lease of a tea garden belonging to 
defendant No. 1. Inthe contract it was laid down that if there 
was default on the part of the plaintiff in completing it, the sum 


of Ra 1000 which was paid as earnest money was to be forfeited. 


*Appeal from Appellate Decree No. 109 of 1937, against the decree of 
K. B. Sen, Esq., Subordinate Judge of Jalpaiguri, dated the 26th day of Sep-' 
tember, 1936, affirming that of Sudhansu Chandra Ghose, Esq, Munsiff, and 
Court, Jalpaiguri, dated the 11th Janonry, 1934. 


'1) [1902] A.C. 325. 
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As the plaintiff maintains that Mahadeo was not empowered to 
enter into this contract he repudiates the contract and claims to 
recover the Ra roco from defendant No. r which defendant No. r 
maintains he is entitled to retain, the contract not having been 
completed by the plaintiff. In this appeal it is urged that the 
plaintiff is not entitled to any relief in the present suit against 
defendant No. r irrespective of the question whether Mahadeo 
acted within or beyond the scope of his authority, and that section 
65 of the Indian Contract Act was wrongly applied in this case 
by the Judge in the Court below. The suit bas been decreed 
by the learned Judge on the ground thet Mahadeo acted beyond 
the scope of his authority when he entered into the contract with 
defendant No. 1, he was not an agent of the plaintiff, and there- 
fore any equitable relief that might be available against Mahadeo 
could not be claimed by defendant No, x against the plaintiff, 
The learned Advocate for the appellant contends that defendant 
No. 1 having entered into the contract under the bonafide belief 
that Mabadeo was the agent of the plaintif, he was entitled to 
retain the earnest money as provided in the contract, In support 
of this contention, the appellant relies upon a decision in the case 
of Ram Psrtab v. G. Marshall (1). In this case, their Lordships 
of the Judicial Committee held : 

“The right of a third party against the principal on the contract 
of his agent, though made in excess of the agent's actual authority, 
was nevertheless. enforced where the evidence showed that the 
contracting party had been led into an honest belief in the 
existence of the authority to the extent apparent to him”.* 

But that case is distinguishable from the present case, In that 
case, the defendant bad been led by the conduct of the plaintiff 
to believe that the agent had authority. In this case, on the 
other hand, as far as one can ses, the defendant had no reason 
for supposing that Mahadeo who was merely the manager of the 
bicycle business, had authority to enter ipto a contract with 
reference to the lease of a tea garden on behalf of the plaintiff. It 
is clear that in this case there was no contract between the plain- 
tiff and the defendant, it having been found that Mahadeo was 
not the agent of the plaintiff. Accordingly, it is obvious that the 
forfeiture clause could not take effect. There was no question 
of default on the part of the plaintif in completing the contract, 
because there was no contract with the plaintiff 


(1) (1898) I. L. R. 26 Calc. zor, 
* Head note-—- Ed. 
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On behalf of the respondent, reference has been made to the 
case of Jargwkarsom Brothers & Co. v. C. King & Co, (r) in 
which a clerk fraudulently sold timber belonging to his firm uader 
& concealed name, It was held that the appellants were entitled to 
recover from the purchasers the value of the timber. 

In Pollocks and Mulla’s Indian Contract Act (page 665), it is 
laid down ; 

“Where the property of the principal is disposed of by an agent 
in a manner not expressly or ostensibly authorised, the principal 
is entitled, as against the agent and third person, subject to any 
enactment to the contrary, to recover the property wheresoeyer it 
may be found." 

On behalf of the appellant an attempt has been made to dis- 
tinguish between the recovery of property and the recovery of 
money, and no doubtin the case of stolen property there is this 
distinction, but in the present case admittedly the monsy was the 
money belonging to the plaintiff firm and there was no question 
of the identity of the amount. So that, the principle applicable to 
stolen property would apply in this case. Section 65 of the 
Indian Contract Act may not apply directly to the present case 
but the same principle would apply.' In this case the money 
belonged to the plaintiff and was wrongly obtained by defendant, 
and the plaintiff not having held out Mahadeo as his agent he is 
certainly entitled to recover the amount. 

This appeal is accordingly dismissed with costs, 

P. R Appeal dismissed, 


(1) [1902] A. C. 325. à 


Vor. LXVIII] HIGH COURT. 
APPELLATE CIVIL. 
Bofors Mr. Justice B. K. Muhbarjea. 
LAGDIR NANJI 


D. 


SURENDRA MOHAN NAG AND ANOTHER,* 


Attaching creditor, position af — Agreement between a debtor and creditor — 
Assignment, of bills due to the debtor to the crediter authorising kim 
te appropriate the money realised. towards advance made by kim—Suck 
assigument, if creates an ‘equitable charge — Assignment by way of nae 
ex future property, tf valid. ' 

In a garnishee proceeding the attaching creditor stands on the shoes of the 
fodgment-dabtor. No attachment can be made when there is no existing debt 
due by the garnishee to the jadgment-debtor and ifthe judgment-debtor has 
already parted with his interest 1n the debt by assignment or created an equitable 
charge in respect of the same in favour of another person, the attaching creditor 
acquires no larger rights than his debtor. But when the jodgment-debtor. still 
remains the owner of the money due by the garnishee, the mare fact that ho has 
entered Into & contract with another person that the fund shall be applied fo any 
particular way does not prevent the creditor from attaching the fnnd. 


An agreement between a debtor anda creditor that the debt owing shall be 
paid oat of a specific fund coming to the debtor, or an order giren by a debtor to 
Kis creditor upon a person owing money or holding funds belonging to the giver 
of the order directing such person to pay such funds to the oreditor will create a 
valid equitable charge upon the fund, in other words will operate as an equitable 
assignment of the debts or fund to which the order refers. The test is whether 
there was an Intention to assign or orente a charge which will give the aselgnes 
an equitable interest in the fund itself. l 


Redich v. Gandell (1) and Prebedh Chandra Mitra v. Road Oils dia) 
Lid. (3) referred to. 

An assignment by way of charge on future propecty is a perfectly valid assign- 
ment in equity which will attach to the property when it comes into existence. 

Tailby v. Official Rooetosr (5) referred to. 

Some money was advanced by plaintiff to the defendant No. 2 on oertain 


terms embodied in an indenture of agreement where it was stipulated that all bills 
made ont by defendant No a a aa for carrying out oertain oon- 


as Appel trout Amiko Desa Na. 1084 of 1996, against the deoree of Satya 
Saran Guha, Esq., Subordinate Judge, 1st Court of Sylhet, dated the 26th Febra- 
ary, 1936, affirming that of Sachi Kenta Roy, Esq., Munalff, rst Court at Sylhet, 
dated the’ 36th September, 1915. 
(1) (1852) 1 DeG. M. & G. 763. 
(2) (1929) J. L. R. $7 Calc. 1101, 
(3) (1888) 13 A. C, 523. 
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tracts would be made over to the plaintiff and the plalatiff would have exclusive 
right to collect monies due on the bills ander an irrevocable power of attorney 
and the amount realised would be appropriated by the plaintiff towards the pay- 
ment of advance made by him. The defendant No. 1 as creditor of defendant 
No. 2 attached a portion of the money so due on the bills mada over to plaintiff : 


Held, that the plaintiff has an equitable charge on the bills attached In respect 
of the advances made by him and the attachment most be takea to he subject to 
that charge. à 

. Appeal by the Plaintiff. 

Suit for establishment of title on a.sum of money. 

' The material facts will appear from the judgment, 

Messrs. Susi] Chandra Sen and Sanat Kumar Chatterji for tha 
Appellant. 
Messrs. Hemendra Kumar Das and Bonopendra Nath Palit for 
the Respondents. 
C. A. Y. 
The judgment of the Court was as follows: 

' Mukherjea, jJ. :— This is an appeal on behalf of the plaintiff, 
andit arises out of a suit commenced by him under order sr, 
rule 63, Civil Proocedure Code, for establishment of -his title. to a 
sum of money amounting to Re 925, which was attached before 
judgment by defendant No.1 in a money suit brought by him 
against defendant No. a. The facts so far as they are material for 
our present purposes may be shortly stated as follows :—On roth 
October, 1933, defendant No. a who is the proprietor of a firm 
carrying on business under the name and style of the Assam 
Produce and Timber Co. entered into a contract with A. B. Railway 
Co. agreeing to supply ro,ooo metre gauge sleepers and 125 tons of 
jungle wood logs within certain specified times. Defendant No. 2 
had no funds of hisown to carry onthe timber supply business. 
He approached the plaintiff who is à rich man and a banker and the 
latter agreed to advance money to defendant No. 2-on certain terms 
and conditions which were embodied in an Indenture of agreement 
which has been marked Ex. 3 in the suit, This document ister alia 
provided that the plaintiff (financier) would advance money to 
defendant No. s from time to time for the purpose of enabling the 
latter to carry out his contracts with the A. B. Railway Co. and 
these sums would carry interest at the rate of 6% per annum. It 
‘was stipulated in paragraph 2 of the Indenture that all bills made 
out by defendant No. 2 against the Railway Co. would be forthwith 
made over to the plaintiff who would have the exclusive right to 
collect the monies due on the bills under an irrevocable. power-of- 


' Vor, LXVIII] dich dotri, 


‘attorney to be executed by*defendant No. 2 in his favour. The 
amounts realised would be appropriated by the plaintiff in the last 
‘place towards repayment of the advances made by him with interest, 
&nd the balance would be divided between the plaintiff and defen 
dant No, s in the manner set out in paragraph 3. According to the 
plaintiff, he did advance money to defendant No.2 on séveral 
occasions in pursuance of the agreement, and the advances aggre- 
gated to more than 8000 Rupees, The defendant No. 2 executed 
an irrevocable power-ofattorney in plaintif's favour in December, 
1933 authorising the plaintiff to make all collections on his bebalf 
and endorse and negotiate all his bills including the Railway bills. 

The first bill which was made out by defendant No. ¢ against 
the Railway Company for works done as contractor was-A. E's Bill 
No. V/I D. 16th May, 1934, and it was for a sum of Re 2625. 
This was handed over by defendant No. to the plaintiff and the 
plaintiff presented it in due course to the A. B. Railway Company, 
In the meantime, the defendant No, r who was a creditor of 
defendant No. a in respect of money due on a hand-note insti- 
tuted a suit for recovery of the same inthe Court of the ret 
Munsiff at Sylhet and got an attachment before judgment in respect 
of & sum of Re. gas out of this bill which was lying with the 
Railway Company at that time. The plaintiff put forward a claim 
under order a1, rule 58, Civil Procedure Code but it was rejected 
as being filed too late, and thereupon the present suit under order 
#1, rule 63, Civil Procedure Code was instituted. Tho plaintiff 
avers that the money attached by defendant No, 1 really belongs 
to the plaintiff and not to defendant No. 2 and consequently it 
could not be attached by defendant No, x in the money suit which 
he brought against defendant No. a. 

The suit was contested by defendant No. r alone, His com 
tention in substance was that the uttachment was quite valid &nd 
proper as the money belonged to defendant No, a and not to the 
plaintiff It was farther said that the deed of agreement set up 
by the plaintiff was a collusive and snami affair, which was resor 
ted: to for the purpose of defrauding the creditors of defendant 
No. 2 and that the. document was inadmissible in evidence for 
want of registration and proper stampe., The Munsif who tried 
the suit, found the indenture of agreement to be valid and operative 
document, but he held that the plaintiff could not succeed in the 
guit as the money really belonged to defendant No.2 and the 
plaintiff was only constituted an agent for the purpose of collecting 
the bills on his behalf The title to the money according -to the 


, tod 
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.Munsiff remainsd with defendant No. 2 until it was actually appro- 


priated by the plaintiff in accordance with ‘the terms of the agree- 
ment and consequently the attachment was held to be proper. 


.This decision was upheld in appeal by the. lower appellate 


Court, 


Mr. Sen who appears before me in support of this second 
appeal, has argued in the first place, that the position of the 
attaching creditor is the same as that of the judgment-debtor in a 
garnishee proceeding, and as the defendant No. s by virtue of the 
indenture of agreement and the irrevocable power-of-attofney 
that he executed in favour of the plaintiff, had put it beyond his 
powers to realise the money from the Railway Company, the defen- 
dant No. r could not have larger rights in the matter. 

He has contended in the second place that there was an equi- 
table charge created in favour of the plaintiff by the indenturs of 
agreement in respect’ of the money due on the bill and the plaintiff 
had also a statutory lien on the fund under section 171, Indian 
Contract Act. Under the circumstances the attachment could 
not over-ride the charge but must be taken as subject to the 
same, . m 

As & general proposition of law, it cannot be disputed that in & 
garnishee proceeding the attaching creditor stands on the shoes of 
the judgment-debtor (Vide Zfa/sbwry, and Edition Vol, rg $. 106). 
No attachment could be made, when there is no existing debt due 
by the garnishee to the judgment-debtor, and if the judgment. 
debtor has already parted with his interest in the debt by aseign- 
ment or created an equitable charge in respect of the same in 
favour-of another person, the attaching creditor acquires no larger 
rights than his debtor. But when the judgment-debtor still remains 
the owner of the money due by the garnishee, the mere fact that 
he ‘has entered into a contract with another person that the fund 
shall be applied in any particolar way does not prevent the cre: 
ditor attaching the fund. 

As Lord Wrenbury observed in Palmers v. Carey (1). “An 
agreement for valuable consideration that a fand shall be applied 
in a particular way may found an injunction to-restrain its appli 
cation in any other way, But if there be nothing more such a 
stipulation wil not amount to an equitable assignment. It is 


" necessary to find further that an obligation has been imposed in 


favour of the creditor to pay the debt out of the fund.” 


(1) [1926] A, C. fog. l : 
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In the cases of: “Ja re General: Horkicuttural Co. c Expart 
Whitehouse (1) and Glegg v. Bromiey (a) which. are relied upon 
by Mr. Sen, it was found asa fact that there was an equitable 
atsignment of the debt due by the garnishee before the attaching 
creditor proceeded to attach it. It was held therefore and quito 
rightly, that if as between the judgment-debtor and the assignee 
the former could not have questioned his right to the debt, the 
attaching creditor could not assert anything, eee the judgment- 
debtor in law could not assert. 


The question therefore narrows down to this, as to whether by 
‘virtue of the indenture of agreement executed between the plaintiff 
and defendant No. s the former acquired an interest in the bills 
by way of an equitable assignment or charge. 


Thelaw as to equitable assignment was stated by Lord Truro 
in Aosich v. Gandai? (3) in the following manner : 


“The extent of the principle to be deduced i is that an agreement 

between a debtor and a creditor, thet the debt owing shall be 
paid out of a specific fund coming to the debtor, or an order given 
by & debtorto hiscreditor upon a person owing monsy or hold- 
ing funds belonging to the giver of the order directing such person 
to pay such funds tothe creditor, will create a valid equitable 
charge upon the fund, in other words will operate as an equitable 
assignment of the debts or fuud to which the order refers.” This 
enunciation of law has never been dissented from, and the papsage 
‘has been reiterated in more cases than one and in this Court by 
Sir George Rankin in the case of Prebodk Chandra Mitra v. Road- 
Oils (India) Lid, (4). 
. The test really is whether there was an intention to assign or 
create a charge, which will give the assignee an equitable interest 
in the fund itself. Ona careful reading of the indenture of agroe- 
ment in this cage, I have come to the conclusion that there was 
an intention to create a charge in favour of the plaintiff in respect 
of the money due on the Railway bills. 


The defendant No. 2 undertakes in the tst place to hand over 
all bills as soon as they afe made out, to the plaintiff and it is 
expressly said, that he would have nothing further to do in the 
matter of realisation of the money, The plaintiff is to collect the 
money not merely as an agent of defendant No, s but the collec 


t 


(1) (1886) 39 Ch. D. 512. (a) [1912]. 3 K. B. 474. 


(3) [1852] 1 DeG. M, & G. 764, (4) (1929) I, L. R. s} Cak. 1101. 
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tion is for hia own benefit, and he is given an interest in the fund 
tothe extent of the advances made by him. It is only after his 
dues are satisfied, that the balance becomes available for further 
division in accordance with the terms of the document, [I cannot 
agree with the view taken by the Courts below that the plaintiff 
has no beneficial interest in the money till it is actually collected 
and distributed. - 

Mr. Das bas argued that no charge could be created over debts, 
which had not occurred at the time that the contract was entered 
into. This contention is manifestly untenable. The property 


' was in existence at the date of attachment, and an assignment by 


way of charge on future property is a perfectly, valid assignment in 
equity, which will attach to the property, when it comes into exis 
tence [Z«ai/by v. Official Receiver (1)]. 

. I hold therefore that the plaintiff hasan equitable charge on 
the bill attached, in respect of the advances made by him, and 
the attachment must be taken to be subject to the charge. It 
ls not necessary to consider the other argument of Mr. Sen that 
the plaintiff had a statutory lien. under Section 171, Indian Contract 


Act Itis extremely doubtful whether the plaintiff was really a 


banker within the meaning of the section, Assuming that he was, 
it does not give him any advantage in the present case. A banker's 
lien, Like all other possessory liens isan imperfect kind of security 
which gives the lien-holdera bare right of detention, and does 
not create any legal or equitable interest in the property detained. 
Moreover the question might arise as to. whether the lien did not 
Cease, the moment he parted with the possession of the bill. 

The result is that this appeal ie allowed. The judgment and 
decree of the Courts below are set aside, and it is declared hereby 
that the attachment of the Railway bill No. A. F. t dated 16th 
May, 1934, in Money Suit No. 1060/34 of the Court of the rst 
Sadar Muntwiff at Sylhet by defendant No. 1 will be subject to the 
equitable charge that the plaintiff has upon it under the Indenture 
of Agreement dated sth December, 1933. 

The plaintiff will have the costs of the trial Court against defen- 
dant No. r. 

There will be no order of costs either in this Court or in the 
Court of appeal below. 

Leave to appeal under cl (15) of the Letters Patent i is prayed for 
nnd refused. 

P. R i Appeal allowed, 
(1) (1888) 13 A. C. 523. 
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APPELLATE CRIMINAL, 
Before Mr. Justice M. C. Ghose and Mr. Justice C. Bartley, 


LELA LALUNG 
©: | Q. 
THE KING EMPEROR» 


Statement of a witness as to the fact af an identification keld at a village— 
Such statement, 1f admissible-—Criminal Procedure Cede (Act V of 1908), 
section 163. . 


Where in a case the Sessions Judge admitted in evidence the statement of 
a witness regarding an identification before.the Polioe which was not held at 
the thana but at a village and the statement was to the following effect, "I Identi- 
fled the two accused before the Deroga Babu fom among 20 men of the village” | 


Held that such statement being in the nature of 2 statement as to fact of iden- 
tification was admissible in evidence and was not hit by section 162 of the Code 
of Criminal Procedure. 


Krishmachandra Dhenki v. Emperor (1) distinguished. 


Appeal under section 408 (b) of the Code of Criminal Proce- 
dure by the Accused, 


The material facts will appear from the judgment. 

Mr. Manmatha Nath Roy (Juniors) for the Appellant. 
Mr. D. V. Baattackarjes for the Crown. 

The judgments of the Court were as follows : 


M. C. Ghose, J:—This isan appeal on behalf of the appel- 
lant Lela Lalung who was tried by a Jury in the Court of the Assis 
tant Sessions Judge of the Assam Valley Districts, Tne Jury una“ 
nimously convicted him under section 304 (Part II) of the Indian 
Penal Code and the learned Judge accepting the verdict has sen- 
tenced him to 5 years’ rigorous imprisonment. 

The prosecution cass is that Surjat and Moharali had gone to 
a certain Beel and cut two bundles of reeds and when they were 
bringing tham away, they were mot by the appellant who quarrellsd 
with them for having cut the reads in that perticular Beel. After 
an altercation the appellant dealt a blow on the head of Surjat with 
a big stick whereupon the deceased fell down and io a short time 
he died, his skull being fractured, There was another, man who 
was tried along with the appellant but the Jury acquitted him. 

*Criminal Appeal No. 496 of 1937, against the order of and sentence passed 
by A. Ahmed, Esq., Assistant Sessions Judge, Assam Valley District, dated 24th 
June 1937. 

(1) (1995) L L. R, 62 Calc. 918 
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The learned Advocate appearing for the appellant urges that 
the learned Judge misdirected the Jury by quoting inadmissible 
evidence to the effect that the Police Sub-Inspector had arrested 


the two accused on the identification of the witness Maharali in the 


village, that the witness pointed out two accused from among 30 
men in the village. The cass of Erisánachandsa Dhenki v. Amps- 
sor (1) is quoted in support of the proposition that a statement 
express or implied which a witness must have made by way of ider 
tifying the accused at the Thana is hit by the provisions of section 
162 Criminal Procedure Code. Itis to be noted in the present 
case that the identification was not at the Thana but iu the village. 
Moharali was the one eye witness of the occurrence and he did 
not know the names of the two offenders The Sub-Inspector 
took him into the village and it was by his identification that the 
Sub-Inspector seized the two men. Itis urged by the learned 
Advocate that under section 162 Criminal Procedure Code no 
statement made by à person to a Police Officer may be used as 
evidence at a trial The learned Advocate urgesthat here the 
witness Mobarali was allowed to say in Court "I identified the two 
accused before the Daroga Babu from among zo men of the village." 
It is urged that this evidence was inadmissible on a correct inter- 
pretation of Section 162 for, though he said, nothing about what 
the two accused had done, the implication was that these two 
accused were the men who had aseaulted and killed his companion 
Surjat and that this implied statement ought to be discarded 
having regard to section 162 Criminal Procedure Code. With 
all due respect to the decision by the learned Judges quoted 
above we are of opinion that section 162 should be read upon its 
plain terms. According to ita statement made bya witness toa 
Police Officer is not evidence at a trial, Here it is not a statement 
of the witness which is admitted but the fact that he identified the 
two accused before the Police Officer in the village, In our 
opinion this evidence was rightly admitted in the circumstances 
of this case and the learned Judgs committed no error in reading it 
to the Jury. 
— The appeal is dismissed. 


Bartley, J. :—I agree. 
Pm: Appeal dismissed, 
, (1) (1935) L L. R. 62 Calo, 918. 
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Before Mr. Justice L. W. J. Costello and' Mr. Justice 
M. C, Goss. 


BAIDYA NATH SIL AND OTHERS 
t. 


BEJOY CHANDRA KUNDU AND OTHERS,* 


Execution petition, barred — Fea taken after the date of appearance —-Rale of 
constructive ree judicata, if applicable. 

A decree was executed for tha third time nine years after the second execu- 
tion case, The decree-holders alleged two payments towards tbe said decree 
at the expiry of each successlye period of three yerrs which was negatived by 
the tria] Courts. Notloe under Order ar rule 22, 0f. the Code of Civil Procedure 
was issued bnt oo the day fixed the judgment-debtors did not appear but they 
appeared on the subsequent date fixed. The Judgment-debtors pleaded that the 
execution petition was barred by limitation : 

Held that the judgment-debtora were entitled to take the plea as it was 
within the jurisdiction of the Court to entertain the judgment-debtor's ML 
on the day it was actually filed. 

Held, further, that it was not correct tomy that asthe judgment-debtors did 
not appear on the first date fixed to make an objection to the execution, it 
was sufficient to act as constructive res judicata and the judgment-debtors were 
not entitled on the subsequent date to plead that the case was barred by 

limitation. 

Mungul Pershad Dichit v. Grija Kant Lakiri (1)and Lalit Hahan Roy v. 
Sarat Chandra Saka (3) referred to and distinguished. 


Appeal by the Judgment-debtors. 

"The material facts will appear from the judgment. 

Messrs. Bhupendra Kishore Basu and Jyotirindra Nath Das 
for the Appellant. 

Messrs. Jogesh Chandra Roy and Narendra Nath Choudhury 
for the Respondent. 

The judgments of the Court were as follows: 


M. C. Ghose, J. $ This is a second appeal by the judgment 
debtors in an execution case Inthe primary Court they pleaded 


*Appeal from Appellate Order No, 965 of 1934 against the order of Ramesh 
Chandra Sen, Esq., Subordinate Judge, Bogre, dated the aznd January, 1954, 
reversing that of Rabindra Kumar Dutta Gupta, Esq.,-Munsiff, ord Court, Bogre, 
dated the goth August, 1933. 

(1) (1881) I. L. R. 8 Calc. st. (a) (1933) 37 C. W. N. 752. 
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that the execution case was barred by limitation, The decree 
holders sought to avoid the plea of limitation by pleading that on 
two separate dates the judgment-debtors had paid sums of Rs. 4 
and Ra. 7 and, by such payments under section a0 of the Limita- 
tion Act, limitation was saved, The judgment debtors asserted 
that the alleged piyments were not true, that no payments had 
actually been made. 

The trial Court on hearing the evidence came to the conclusion 
that the payments alleged by the decree-holders were not true. 
Thereupon the trial Court held. that the case was barred by 
limitation. 

It may be stated here that the suit was instituted in 1922, 
and the final decree was obtained in November, 1921. 
The ist execution case was started in February, r924 and 
was dismissed on the 18th March, 1924. The and Execution 
Caso was started in August, 1924 and was dismissed in November, 
1924. The 3rd Execution Case which is now in question was 
started on roth April, 1933. Prima facie this 3rd Execution Case 
was barred by limitation as it was started nine years after the and 
Execution Case, The decree-holders alleged payments of Ra 4 
in July, 1927 and Rs. 7 in April, 1930. As stated above both these 
payments were found by the trial Court to be not true. 


The learned Subordiante Judge in appeal did not reverse the 
finding. Ona perusal of his judgment it appears that he accepted 
the finding that the alleged payments were not made by the judg- 
ment-debtors He allowed the appeal on the ground that on the 
roth April, 1933, the Court ordered the issue of notice under order 
XXI rule 22 upon the judgment-lebtors to show cause why the 
decree should not be executed against them. The rsth May, 
1933, was fixed as the next date of hearing. On that date it was 
said that notice had been served but the judgment-debtors did 
not appear. The Court recorded the order: “ng objection by the 
judgment-debtors, Issue notices under Order XXI rule 66 fixing 
the roth of June, 1933." On the roth June the jadgment-debtors 
appeared and made an objection that the execution was barred 
by limitation, The learned Subordinate Judge held on the autho- 
rity of the case of Lait Mohan Roy and others v, Sarat Chandra 
Saka (1) that as the judgment-debtors did not appear on the r3th 
May to make an objection to the execution it was sufficient to act ` 
as constructive res sudicata and the judgment-debtors were not 


(1) (1933) 37 C. W N. 758, 
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entitled on the roth of June subsequent to plead that thé case was 
barred by limitation. 


In our Opinion the view taken by the Subordinate Judge is not 
warranted by law. The case of Zak? Mohan Roy v. Sarat Chandra 
Saka (1) waa based on the decision of their Lordships of the Judicial 
Committee in the case of Afwmgw] Pershad Dichit v. Grija Kant 
Lahiri (2), In that dase the question for decision in respect of ths 
7th petition of the sand September, 1877, was whether the previous 
execution case of 1874 had been barred by limitation. It was said 
that the case of 1874 was filed more than three years after previous 
execution case of 1871. Accepting that views the primary Court, 
as well as the High Court held that the petition of 1874 was barred 
by limitation and as such the subsequent petition of 1877 was also 
barred by limitation. Their Lordships of the Judicial Committde 
observed that in the case of 1874 notice was issuel on the judgment- 
debtor on roth September, 1874. The notice was served on the 
23rd September, 1874 : then the decree-holder petitioned to attach 
the properties on the 8th October, 1874, The sale proclamation 
was issued thereafter, Then the judgment-debtor appeared and 
filed a petition on arst January, 1875 asking to stop the sale for 
7 days. Further, on asth January, 1875 the judgment-debtors 
petitioned to stop the sale for three months admitting the debt and 
admitting that the attachment should remain. It was held in those 
circumstances, that it was too late for the judgment-debtor to take 
the ples of limitation in respect of the case of 1874. Their Lord- 
ships stated thus :—"'Here an order for attachment was made by 
the Subordinate Judge on the 8th October, 1874, after notice 
served on the judgment-debtor on the a3rd September, 1874, to 
show cause why the decree should not be executed against him. 
The order was made by à Court having competent jurisdiction to 
try and determine whether the decree was barred by limitation, 
No appeal was preferred against it; it was acted upon and the 
property sought to be sold under it was attached, and remained 
under attachment until the application for the sale now under 
consideration was made". 


It is clear then from the decision of the case of Mungu? Pershad 
Dichit v. Grija Kant Lakiri (3) that their Lordships held the case 
to be res judicata on the ground that the order was made by a 
competent Court and the party who had the right to appeal did 


(1) (1933) 97 C. W. N. 752. 
(29 (1881) I. L. R, 8 Calc. 51. 
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not appeal against it. Inthe case of Zašt Mohan Roy v. Sarat 
Chandra Saka (1), the matter was decided on the same principle, 
namely that the notice having been served on the judjment-debtor 
and the properties having been attached, the judgment-debtor had 
& right to appeal against the same but he did not appeal against 
the order of attachment nor did he appear in Court within the 
period which is allowed in law for the purpose of appeal. After 
the period of the appeal was over the judgment-debtor appeared 
and took the plea that the execution was barred by limitation, 
This Court held on the authority of the case of Mungu? Fershad 
Dichit v. Grija Kant Lakiri (2), that the plea of Limitation could 
not be taken by the judgment debtor at that stage. 

In the present case the notice under rule 22 was issued on the 
roth April fixing the 13th May, On the 13th May the jJudgment-deb- 
tors not appearing & further rule was issued for attaching the pro- 
perty fixing the roth June. On the roth June, the judgment-debtors 
appeared and stated that they had not received the notice under 
rule 32 and they pleaded limitation. In the First Court the decree- 
holders did not traverse the plea of the judgment-debtors that they 
had not received notice under rule 22, nor did they plead in the 
First Court that the judgment-debtora were: bound by the rule of 
constructive re$ judicata, on the ground that they did not make their 
objection on the 13th May. On the contrary they sought to ayoid 
the plea of limitation by allegation of two payments. , It was for the 
first time argued in the Court of appeal below that the Judgment- 
debtors’ non-appearance- on the 13th May concluded the matter 
by the principle of res judicata. 


In our opinion this view is wrong. When onthe roth June 
the judgment-debtors appsared and took their plea of limitation 
they were within time to appeal against the order of the 13th May, 
and the primary Court also had authority to review the order of 
the 13th May on the petition of the judgment-debtors. Both 
the appeal and the petition for review being within time, the Court 
was witbin its jurisdiction on the roth June to entertain the 
petition of the judgment-debtors, that the case was barred by 
limitation. 

In our opinion the rule of constructive res jwdica/a does not 
apply to the facts of this case. Onthe facts the first Court found 


that the payments were not true and the case was barred by limb 


Uu) (1933) 37 C. W. N. 752. 
(2) (1881) I. L, R. 8 Calc. 5t. 
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tation. The Court of appeal below did not reverse that finding. 
The appeal is therefore allowed and the execution petition dis 
missed on the ground of limitation. 

In the circumstances the parties will bear their own costs 
throughout. 


Costello, J. :—1 agree. 
P. R. Appeal allowed, 


Before Mr. Justices C. C. Biswas. 


MARARAJ BAHADUR SINGH. a/ías 
M. B. SINGH 


v. 


ABDUL MAJID and others, * 


Horigage— Personal decree in a siortgage suit—Cause of action, when barred— 
“Indian Limitation Act ( (IX of 1903). Schedule I. Article 116, if applicable. 
The fact that a morigage bond provided that a suit might be brought on 

the happening of a default would not prevent the mortgage money to be due 

on the expiry of the period of repayment. 

Lasa Din v. Gulab Kunwar (1) referred to. 

The cause of action for a personal decree will not be barred, if a sult 
under a registered mortgage bond be brought within six years of the expiry 
of the period of repayment stipulated in the sald bond and Article 116 of 
Schedule 1 of the Indian Limitation Aot will be appHcable in such cases, 


Appeals by the Plaintiff, 

Suits on mortgage bonds. 

The material facts will appear from the judgment, 

Mr. Urukrandas Chakravarty for the Appellants. 

No ons for the Respondents. 

* Appeals from Appellate Decrees Nos. 989 and coo of 1936, against the 
decrees of J. Younle, Esq, District Judge of Dinajpur, dated the asth February, 
1936, affirming those of M, Roy, Esq, Subordinate Judge, Dinajpur, dated 19th 


May, 1954. e 
(1) (1932) L. R. sol. A. 376 ; 56 C.L. J. 237. 
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- The judgment of the Court was as follows :— = 
. Biswas, J :—These two appeals arise in connection with two | 
mortgage suits. The mortgages were in the nature of instalment 
bonds, and provided for repayment of the sums borrowed in 
anoual instalments spread over a number of years, subject to a 
covenant that if there was default—a single default in one case 
and two consecutive defaults in the other—the mortgazes would be 
entitled to sue for enforcement of payment of the entire amounts 
then due. The mortgages were registered documents —one wa; 
executed on the 29th September, rgr7 and the other on the 6th 
October, 1917. The period of repayment in the first casa was 
from the Bengali year 1324 to 1331, and in the other from 1324 
to 1332, The last instalment according to the bonds would be 
due in one case in Falgoon 1332 corresponding to March 1915, 
and in the other in Falgoon 1333 corresponding to March 1926. 
If there was default in respect of either mortgage, ths mortgages 
became entitled to sue on the bond on the happsning of such 
default, but he chosa to wait and did not, in fact, institute the 
Suita till the a8th September 1929. Both the suits were decreed 
in the usual course, the preliminary decres being pissed in one 
case on the rath May 1930, and in the other on the roth August 
i931, while the dates of tbe final decrees were the 28th April 
1931 and the sth October 1931 respectively. The decrees were 
decrees for sale, and in due course the mortgaged properties were 
brought to sale. The sale proceeds were, however wholly 
inadequate to satisfy the dues under the mortgage decrees. There 
was an unsatisfied balance of over Ra. 6,000 in one case, and of 
over Rs 4,800 in the other, including interest, The decree 
holder, accordingly, appliei for a personal decree in each case 
for recovery of the balance due, under tbe provisions of Order 
34, rule 6, C, P. Code. The sole question in these two appeals 
is whether or not the balance was “legally recoverable” from the 
mortgagors within the meaning of this rule. 

There is and can be no question that so far as the mortgage 
suits ars concerned they were within time, the article applicable 
being Article 132 of the Indian Limitation Act. The fact that 
the mortgage bonds provided that the suit might be brought on 
the happening of a default would not make the mortgage money 
any the less due on the expiry of the period of repayment. What- 
ever doubt there might have been on this question must now 
be taken to be set at rest by the decision of the Judicial Committee 
in the case of Zasa Din v. Gwlaó Kunwar (x) Nor is there any 

(1) (1933 ) L. R, sol, A. 376; 56 C. L. J. 237. 
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question that the application for a porsonal decree under Order 
34, rule 6, was within time, having bsen made within three years 
from the date of the sale, that being the date when the right to 
apply accrued within the meaning of Article 18: of the Limitation 
Act. The sole question,as I have already stated, is whether or 
not the unsatisfied balance due under the mortgage decrees was 
legally recoverable. The test for determining whether or not 
the balance was legally recoverable is to see the limitation at 
the date of the suit. Both the suits here were institutued on the 
28th September, 1929, and the question, therefore, arises whethsr 
or not on this date the mortgagee had the right to recover a 
personal decree against the mortgagors. 

Both the Courts below have decided against the mortgagee on 
this question, and the reason which influenced their decision 
seems to be that the cause of action must be deemed to have 
accrued not at the end of the period of repayment stipulated for 
in each bond, but on the occurring of the default which gave rise 
to & right to sue for the entire amount, In other words, it was 
held by the learned Subordinate Judge and the learned District 
Judge that the cause of action accrued at the end of Falgoon 1325 
in the first case, and at the end of Falgoon 1327 in the other, and 
as the suits were not instituted within six years from that date, 
the claim to & personal decroe must be held to be barred. 

In my opinion, the Courts below did not approach the ques. 
tion from the correct point of view. "Whether the claim would 
be barred or not will depend upon the particular article of the 
Limitation Act applicable, It is no use entering into a -discussion 
as to when the cause of action for the suits arose, unless the date 
of accrual of cause of action is made the starting point for reckoning 
limitation under the appropriate article. The material question, 
therefore, isto find out the proper article. On the face of it, 
Article 75 would appear to be quite apt. It refers to a suit “on 
& promissory note or bond payable by instalments, which pro- 
vides that if default be made in paynent of one or more instalments, 
the whole shall be due”, and the period of limitation is three 
years from “when the default is made unless where the payee or 
obligee waives the benefit of the provision, and then waen fresh 
default is made in respect of which there is no such waiver". 
If this article applies, it is evident that what we ought to také 
note of is the date of the default”, and there is no question of 
the date of accrual of the cause of action. It may be, the two 
dates may coincide but that is a different matter. Now, in the 
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EINE: present case, on the dates which I have already stated the suits Í 
1938. were beyond three years from the date of even the last default, <- 
Bahadur Dot to speak of the first, which entitled the mortgagee to sue,for ~- , 
gh the whole amount, and.the appellant does not contend that under- ` 
Abdul Majid. this article any part of bis claim would be in time, It is argued, . 
= however, that having regard to the fact that the bonds were — - 
registered instruments the proper article applicable will be not 
Article 75 but Article 116, though no doubt in terms Article -75 
seems to be the most appropriate one, Article 116 speaks of a 
guit “for compensation for the breach of a contract in writing 
registered? and provides for a limitation of six years to be reckoned 
. from the date when the period of limitation would begin to run 
against a suit brought on a similar contract not registered. This 
takes us to the preceding article which stands thus : 


Mahara] 
Sin 


Biswas, 9. 


115. For compensation (Three years). When the contract ~is- 


for the breach of any broken, or (where there 
contract, express or are successive breaches) 
implied, not in writing ; when the breach in 
registered and not respect of which the 
herein specially pro- suit is instituted occurs, 
vided for. or (where thé breach is 


continuing ) when it 
ceases, 

The word ‘compensation’ used in either of these articles seems 
to be somewhat inappropriate to apply toa claim on a bond like 
the one here, for which there is specific provision in another part 
of the schedule to the Limitation Act. But however that may be, 
the matter has now been settled by the Judicial Committee in the 
well-known case of Z¥icomdas Coovsrji Bhoja v. Gopinath Jiu 
Thakur (1), where it was expressly held by their Lordships that 
though there wasa specific article dealing with suits for arrears 
of rent, such suits would be governed by Article 116, if they were 
based on registered leases. In other words, the effect of their 

_ Lordships’ decision is whether or not, where the suits are based 
on contracts not in writing and registered, limitation would be 
governed by the specific article which provides for such cases, 
there can be no doubt that whors the contracts are in writing and 

` registered, the proper article to apply ghould be the one providing 


(1) (1916) L. R. 441 A 65;1 L.R. 44 Calo. 759 ; 25 C. L. J. 279, 
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for a longer period, namely, Article 116. That waa a case of a 


, „ Suit for arrears of rent, but it seems to me that by analogy it would 


be right to hold in ‘the present case that the fact the mortgage 
bonds in suit were registered documents would be sufficient to 
attract the operation of Article 116 rather than of Article 75. If 
that be so, it is obvious that the claim to a personal decree would 
not be barred at the date the suits were brought, inasmuch as it 


was within six years from the date of the alleged breach of the 


bond. 


I am relieved in this case from considering whether in the view 
of the matter I have indicated the claim would be within time in 
whole or only in part, and, if the latter, in respect of how much of 
it, because the appellant for reasons best known to himself has not 
valued the appeal above Rs, aco in one case and Ra, 300 in the 
other, so that evan if I were to hold that the whole claim was 
within time he could not, in any event, recover more than the 
. amount at which the appeals have been valued. The valuation 

is, in fact, below the amount of a single instalment payable under 
either bond. 7 


The result is that these appeals are allowed. The judgments 
and decrees of the Courts below are set aside and the appellant is 
held entitled to a personal decree against the mortgagorsrespon- 


dents for the unsatisfied balance still due, limited to the amount ` 


at which the appeals have been valued. The appellant will be 
entitled to his costs of the lower Courts from the respondents. 
There will be no costs of hearing in this Court. 


P, R Appeals alloted 
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Before Mr. Justice Syed Nasim AB. 


TARINI CHARAN CHAKERBUTTY AND ANOTHER 
9 > 


DEBENDRA LAL DAY AND OTHERS * 


Suit, maintainability of—Suit for partition by a purchaser of amall portion of 
joint Hindu family property from ene of the co-owners, 

A purchaser of a small portion of a joint Hindu family property from one of 
the co-owners is entitled to get a partition only of the land purchased by him 
when it cannot be shown that the other sido would be In any way prejudiced or 
inconvenienced 


Rajendra Kumar Hese v. Brojendra Kumar Bove (1) followed. 
Appeal by the Defendants, 

Buit for partition. 

The other material facts will appear from the judgment. 


Dr. Sarat Chandra Basak, Messrs. Gopal Chandra Das ond 
Bhuban Mohan Saka for the Appellants, 


Mr. Gopendra Nath Das for the Plaintiff Respondent. 
The following judgment was delivered by 


Nasim Ali, J. > This appeal arises out of a suit for a declara- 
tion of plaintiff's title to 8 as share of C. S, Plots, Nos. 395 and $95 
and for recovery of Khas possession of the same after partition. 
Plaintiff based his claim on a purchase from a Hindu widow 
Satyabhama in Pous 1334 B.S. The father of defendants Nos, 1 
and s und the husband of Satyabhama were two brothers. The dis- 
puted land was a part of the joint family property of the said two 
brothers Plaintiff’s case is that the disputed plots were in the joint 
possession of defendants Nos. r and a and Satyabhama after the 
death of the father of defendants Nos. 1 and 2 and the husband of 
Satyabhama, The defence of the defendant No.3 who alone 


' contested the .suit was that by an amicable partition in the year 


1308 B, 8, between his father and Satyabhama the disputed plots 
were allotted to the share of the defendants Nos. 1 and a conse- 
quently plaintiff acquired no title on the basis of his purchase from 


*Appeal from Appellate Decres No. 1483 of 1942, against the dectes of 
Baba Nalini Nath Des Gupta, Additional Subordinate Judge, 3rd Court ot 
Noakhali, dated the 4th March, 1932, aflirtning that of Babu Manindra Nath 
Bhanja, Munstit, and Court, Sudharam, dated the 8th December, 1930. 

(1) (1922) 37 C. L. J. 191 (197). 
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the lady. The defendant further pleaded that the suit was not main- 
tainable in the present form as the plaintiff is not entitled under 
the law to have a partition of only a portion of the joint family 
property of the defendants Nos 1 and 2 and Satyabhams. The 
Courts below have disbelieved the story: of previous partition set 
up by the defendant and have decreed the plaintiffs suit. Hence 
the present appeal by the defendants Nos. r and a. 


The only point urged in support of the appeal is that the plain- 


tiff being the purchaser of a small portion of the joint family 
property from one of the co-owners is not entilled under the law 
to get a partition only of the land purchased by him. In other 
words the contention is that a suit for a partial partition does not 
lie. There has been some divergence oí judicial opinion on the 
question whether an alience from a co-sharer is entitled to insti 
tute a suit for partition of the property in which he alone is io 
terested. Onthe one hand it has been maintained that the pur 
chaser is exactly in the same position as his vendor, on the other 
hand it is said that the transfer effects a severance and the only 
joint property held in common by the purchaser and the co-sharers 
of hie vendor is what forms the subject-matter of the conveyances, 
To give effect to the former view would be to affirm the principle 
that a plaintiff can instituto a sult for partition in respect of pro- 
petty in which he has no interest at all. The learned Advocate 
for the appellant however contended that the principle applicable 
to transfer of portions of joint property is not applicable to transfer 
of a part of joint family property of Hindus. In support of this 
contention the learned Advocate cited the following passage from 
Mayne’s Hindu Law, oth Edition, Art. 494 at page 716 :— 

‘Where a stranger to the family acquires a title to a portion of 
the family property by purchase or under an execution his remedy 
is by a snit to compel his vendor to come to a partition and so 
give him an absolute title. But he cannot demand a partition 
merely as to the portion over which he has claim. The vendor 
must have & complete and final partition so that all the family 
accounts may be taken against him and all the other members 
of the family must be made parties to the suit", Mr. Mayne does 
not appear to have relied on any special rule of Hindu Law for the 
above observation. The ordinary rule is that a suit for partition must 
embrace all joint properties owned by the parties thereto. .But 
there is also the complementary rule that a suit for partition.car- 
not include properties in which each of the parties does not claim 
an interest, [tis true that the general “rule that a partition. suit 
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` = 
am: should embrace all the joint property............ensures a just parti 
1935. tion ; parties might otherwise be greatly prejudiced as regards 


Tarint Charan equitable distribution, retention of possession, liability for improve- 
Chaker batty ments and adjustment of accounts”, Sse Rajendra Kumar Bose 
Debendra Lal Dey. Y. Brojemdra Kumar Bose (t) This rule does not belong 
Nasim Ali, g, exclusively to Hindu Law. It is primarily based on considera- 
— tions of equity and convenience, It seems to me that it belongs 
more to the province of adjective than substantive law. In the 
present case it bas not been preved that the defendants would 
bein any way prejudiced or inconvenienced if the application 
of the general rule be relaxed and partial partition be allowed. 
The courts below were therefore right in decreeing the plaintiff's 

suit. The appeal therefore fails and is dismissed with costs, 


Leave to appeal under seclion r5 of the Letters Patent has been 
asked for and is refused, 


A. T. M Appeal dismissed. 


(1) (1922) 37 C. L. J. 191 (197). 





Before Mr. Justice R, C. Mitter. 


AMOLOK CHAND RAPARIA AND OTHERS 
v, 


h 5. KESHAB PATI AND OTHERS. * 

Disiciet Board, leass by, tf ulira wires—Lsase im contravention of Rule 94 
of the Rules published under the statutory authority of Local Governmeni— 
No recital in the lease as is whether sanction af the Divisional Commis- 
sioner taken, 


© took a lease of a big parcel of land from the Government. Thereafter the 
District Board of Midnapur acquired « portion of land so leased out, for the 
purposes of widening a road. There was some surplus land left after the 
improvement of the road and this was also settled with J by the District Board 
for 15 years and a lease was executed. J sold his leasehold right to B, who 
in his turn sold it to the plaintiff. The defendants set up title in themselves 
derived from the District Board. Tha questioo was raised as to whether the 
Joan granted by the District Board to J was ultra vires as the lease by the 


* Appeal from Appellate Decree No. 877 of 1935 with Cross Objections 
against the decree of Nishikanta Banerjee, Esq., Subordinate Judge, 1st Court of 
Midnapore, dated and April, 193s reversing ‘that of Nishakar Chowdhury, 
Esq, Munsiff, md Court, Midnapore, dated the 77th of December, 1934. 
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*» 


District Board was granted without the previous sanction of the Divisional 
Commissioner as contained in Rule g4 of the Rules framed under the statutory 
authority of the Loca] Government ° 


Held, that inasmuch as the lease was in contravention of the provisions of 
Rule 94 of the Rules published under the statutory authority of the Local 
Government and as theré was no recital in the certified copy of the Kabullat, as 
to the previous sanction having been obtained from the Divisional Commissioner 
the lease by the District Board was wJíra vires, 


Appeal by the Plaintiffs. 


Suit for declaration of title and recovery of possession. 
The material facts will appear from the judgment. . 


Messrs Brofolal Chakravarty and Ramaprosad Mookerjee for 
the Appellants. 

Dr, Bijan Kumar Mukherjea and Messrs. Jotindra Nath 
Sanyal and Saroj Kumar Maity for the Respondents, 


The judgment of the Court was as follows : 


This appeal is on behalf of the plaintiffs and it arises out of a 
suit for declaration of title and recovery of possession of a very 
narrow strip of land, 10 feet broad and Go feet long. The plain- 
tiffs lease their right on the following facts: They say that the 
land in suit was included within a big parcel of land belonging 
to the Government, It was the Khas Mahal Estate, In rgrg the 
Government leased out the land in suit together with other lands 
of the Khas Mehalto one James Wright. Later on the District 
Board of Midnapore acquired a portion of the land so leased oat 
to James Wright by the Khas Mebal authorities. The District 
Board widened the road but there was some surplus land left after 
the improvement of the road. This surplus land the District 
Board settled with James Wright, A lease for 15 years was execu- 
ted in favour of James Wright by the District Board on the 28th 
of April r925. On the roth of May, 1925, James Wright sold to 
plaintiff No. s his rights in the tenancy which he held under the 
Kbas Mobal authorities and his rights under the lease which the 
District Board granted to him on the a8th April 1925, and in 
August 1933 the plaintiff No. 2 had sold his rights to plaintiff No. 1. 
The plaintiffs, therefore, come to Court on the allegation that the 
land in suit is included within the tenancies of James Wright. 
Defendants Nos. r and s set up the title in themselves derived 
from the District Board which is defendant No. 3 in the suit. A 
commissioner was appointed for local investigation who submitted 
a report which has been accepted as correct in which he stated 
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that a very small atrip of land fell withio the Khas Mehal of which 
settlement had been made with James Wright, and the remainder 
fell within the percel of land given in lease for rs years by the 
District Board to James Wright on the a8th of April 1925. A 
question was raised as to whether this lease for 15 years which the 
District Board granted for James Wright on the 38th April, 1925, 
was intra vires the District Board. The defendant said that it was 
ultra vires the District Board, as the lease being for more than g 
years the previous sanction of the Divisional Commissioner was 
not taken in accordance with the provisions of Rule 94 of the 
Rules published under the statutory authority by the Local Govern- 
ment, The patta has not been produced, but the District Board 
has produced the certified copy of the Kabuliat which James 
Wright executed in its favour onthe said date, viz, 28th April, 
1925. The Court of First Instance held that inasmuch as the 
certified copy of the Kabuliat had been produced by the District 
Board it must be presumed that the lease was executed with 
requiite authority by the District Board. The lower appellate 
Court has taken a different view of the matter. 

Now Rule 98 of the said Rules requires that where the consent 
of the Divisional Commissioner hal been obtained to a lease the 
fact of consent must be recited in the document of transfer itself. 
Inthe Kabuliat there is no such recital that the sanction of the 
Divisional Commissioner was obtained by the District Board pre- 
vious to the granting of the lease for 15 years in favour of James 
Wright. There is no other evidence on the record that such 
permission was applied for or obtained by the District Board from 
the Divisional Commissioner. In accordance with restrictions 
contained in Rule 94 the District Board, therefore, had no capacity 
to grant to james Wright & lease for r5 years; no right, there 


fore, accrued to James Wright under the document of the 28th 


Of April, 1995. The plaintiffs, therefore, have -no title with 
regard to that portion of the land which the commissioner has 
found as falling within the said lease to James Wright executed on 
the 38th April, 1925. 

I hold accordingly that the plaintiffs hive no title to that por- 
tion of the land. But in dismissing the entire suit of tbe plaintiffs 
the learned Subordinate Judge hað overlooked the fact that the 
commissioner found that & small portion of the land in suit was 
outside this leasehold land but was within the Khas Mehal of 
which James Wright obtained & settlement from the Khas Mehal 
authorities in the year rgrg ani waich hid not bsan acquire by 
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the District Board for widening the road. With regard to this 
portion of the land no question of ultra vires arises and the plaintiffs 
have title. 

I accordingly allow this appeal in part, dismise the plaintiff's 
suit in respect of that portion of the land which the commissioner 
has found to be included in the lease to James Wright by the 
District Board but decree the plaintiffs suit in respect of 
such land which the Commissioner has found to be outside the 
gaid lease. 

The plaintiffs claim four of the buts which are in the lands in 
suit, ae also the land. Having regard to the fact that they cannot 
get possession of the land in this suit it is not neccessary to 
determine their rights to the huts which are still on the land 
in this suit. If the plaintiffs have any right to the same, 
i, €e, to its materials the plaintiffs would be entitled to institute 
suits in respect thereto if their suit be not otherwise barred. 

As the success of the parties in the Court are divided the parties 
would bear their respective costs of this Court. So far as the costs 
of the Court of appeal below are concerned it appears that two 
sets of costs have been decreed against the plaintiffs. This order 
for costs must be modified. It is ordered that the plaintiffs 
would be liable to pay one set of proportionate costs of 
the lower appellate Court to defendants Nos, r and a. With 
regard to the costs of the First Court the plaintiffs would pay to 
defendants Nos r and 2 half the costs, Defendant No. 3 would 
bear its own costs throughout, The cross-objections are dismissed 
but without coste, 

P, Re ~Appeal allowed in part, 
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Before M». Justice R. C. Mitter, 


SREEMANTA NARAYAN SARKAR AND ANOTHER 
: 


MAHARAJA SRISH CHANDRA NANDI, Warp or Court 
REPRESENTED BY MANAGER KASIMBAZAR Ray Warps ESTATE,* 


Bengal Tenancy Act (VIL ef 1885) Sec. 6, clause (a) and Sec. 7—Tenure 
in existence from the time of the Permanent Seillemeni—Landlerd, when 
entitled to enhancement af reni —Coniract between the parties regulating 
the principle of enhancement, tf to be given effect lo. 

If a tenure ts Jn existence from the time of the Permanent Settlement, the 
landlord is entitled to an enhancement of rent under clause (a) of section 6 of 
the Bengal Tenancy Act If he proves that enhancibility ls one of tha Incidents 
of the tenure ; and if there is no contract to regulate the principle on which, 
oc the amount by which the enhancement is to be given, the case would come 
within either of the two methods of assessment of rent prescribed in section 7 
of the Bengal Tenancy Act, notwithstanding the fact tbat the tenure is in 
existence from the time of the Permanent Settlement. ` 


But, if the tenure has been held from the time of the Permanent Settlement, 
and if enhancibility is one of the Incidents of the ssid tenure and there is at 
the same time a contract between the pariíes regulating the amount of enhance- 
mentor the principle of enhancement, that contract must be given effect to, 
and the two methods of assessment indicated in section 7, which section Is 
expressly made subject to any contract between the landlord and the tenant, 
would not be the proper methods to apply. 


Appeal by the Defendants. 

Proceeding under section ros, Bengal Tenancy Act started by 
the landlord for enhancemen tof rent of a tenure under the provi 
sions of section 7 of the Bengal Tenancy Act, 

The material facts will appear from tbe Judgment. 

Messrs, Atul Chandra Gupta and Jitendra Kumar Sen Gusta 
for the Appellants. 

Mr. Rama Prosad Mookerjee for the Respondent. 

The judgment of the Court was as follows : 

R. C. Mitter, J.—This appeal is qn behalf of the defendants 
and it arises out of a proceeding under section tos of the Bengal 
Tenancy Act started by the landlord plaintiff. The subject-matter 


“Appeal from Appellate Decree No. 1291 of 1936, against the dectee of S. 
C. Dey, Esq. Special Judge, Rangpore, in Special Rent Appeal No, 113 of 
1935, dated the 16th of March, 1936, afiirming the decree of P. C. Seo, Esq., 
Asaistant Settlement Officer, Lalmanirhat, dated the 23td of July, 1935. 
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ofthe suit is & tenure, It has been recorded in the finally pub- ave 
lished record-ofrights as a permanent tenure with the incident 1937. 


of enhancibility of rent, Relying upon the entry in the record: S eemante Narayan 
ofrights the landlord instituted tbe proceedings under section Sarkar 
Ios of the Bengal Tenancy Act for enhancement of rent under Maharaja Scish 
the provisions of section 7 ofthe Act, his case being that it is & ' Chandra Nandi. 
tenure which was created after the time of the Permanent Settle R.C. Mister, F. 
ment, The defendants raised a defence which comes under the m 
provisions of Section 105 A of the Bengal Tenancy Act, namely 
that their tenure wasa permanent tenure existing from the time 
of the Permanent Settlement and therefore, there could be no 
enbancement of rent. After the defendants had pleaded in that 
manner the plaintiff took up the position that even if the tenure 
be proved to have been in existence at the ime of the Permanent 
Settlement he is entitled to get enhancement under clause (a) 
of section 6 of the Bengal Tenancy Act on the ground that he 
would be able to prove from the terms and conditions of the grant 
that the rent of tLe tenure was liable to enhancement. For the pur- 
pose of proving the terms and conditions of the grant, if the grant 
be proved to be at or before the time of Permanent Settlement, 
he, the plaintiff, provad a Kabuliyat executed by the predecessors- 
ininterest of the defendants in favour of the  predecessorsin- 
interest of the plaintiff on the saoth May, 1861. That Kabulist 
has been marked Exhibit r. I wil have to consider the terms 
and conditions of this Kabuliat both in relation to the contention 
raised about the applicability of section 6, clause (a) of the Bengal 
Tenancy Act and is also considering the contention raised before 
me by Mr. Gupte appearing for the defendants appellants that 
his clients are entitled to get the benefit of presumption as to the 
fixity of rent as provided for in section 5o of the Bengal Tenancy 
Act. l 
For the purpose of proving that the tenure was in existence 
at the time of the Permanent Settlement the defendants produced 
a document Exhibit DI :and a decree (Ex.D) of the year 1851, 
The document exhibit DI shows that the tenure was in existence 
from the year 1835 at least, From these two documents the 
learned Assistant Settlement Officer came to the conclusion by 
drawing a presumption that the tenure was in existence at the 
time of the Permanent Settlement, He accordingly held that the 
plaintiff was entitled to enhancement only if he could bring his 
case under clause (a) of section 6 of the Bengal Tenancy Act. 
There wat no occasion for the application of clause (b) of that : 
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section, because it was not the plaintiffs case that the defendants 
or their predecessors-in-interest had at any time received reductions 
of rent otherwise than on account of diminution in area. The learn- 
ed Assistant Settlement Officer therefore proceeded to consider as 
to whether the case came within clause (a) of section 6. He held 
that there was no proof of any local custom by which the landlord 
is entitled to enhancement of rent, He accordingly proceeded 
to consider Exbibit r, the Kabuliat of the the year 1861. That 
Kabuliat recites that there was a tenancy in the name of the 
predecessor of the executant of the Kabuliat and thereafter in 
their names in the Sherista of the landlord bearing a rental of 
Rz 74-988. This rental is mentioned in Exhibit Dl and also in 
the decree of the year r85:. Then it recites that there was a 
proposal by the landlord for remeasurement of the lands and for 
Jamabandi The Kabuliat then says that pending the measurement 
and readjustment of rent the executant of the Kabuliat agreed to 
pay for 5 years the sum of Rs. 79 odd that is to may to pay an 
enhancement of about Rs. 5 per year., It further goes on to say 
that'after the remeasurement of theland the tenant would attend 
the Jamabandi and if he attends the Jamabandi he will bs bound 
to pay on the area found out on measurement a rate of rent accorJ- 
ing to the rate of rent prevailing in the villages appertaining to thes 
pargana. But if he fails to attend at the Jamabandi any rent 
settled by the landlord in his absence would be binding on him. 
There is & further clause that after the expiration of the period 
of 5 years during which the rent of Rs. 79 odd was to remain 
current the landlord would be entitled to resume in bis Khas 
possession such lands of the tenure as would be necessary for 
the construction of his Katcheri-bari or for the establishment of 
any ka? or bandar. Butin that case the tenant would be bouni 
to pay the rent of the remaining lands at the aforesaid mirfh, that 
isto say, at the miră or rate of rent prevailing in the villages 
appertaining to the pargana. This may be conveniently put as 
the pargana rate. The last clause in the lease is that after the 
five years the tenant would be bound to take a new settlement, 
This last clause in my opinion means that the tenant would be 
bound to agree to & resettlement and readjustment of rent after 
the measurement which was then in contemplation had been 
completed, and that resettlement and readjustment of rent would 
be at, as L may call, the pargana rate. The learned Assistant 
Settlement Officer on construing this Kebuliat exhibit r cime to 
the conclusion that it proved one of the conditions under 
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which the tenure was held, that condition being that the 
tenant would be bound to pay enhancement of rent. He 
accordingly held that although the tenure was in existence from 
the time of the Permanent Settlement, by the condition of the 
grant the landlord was entitled to get enhancement, Then he 
proceeded to determine the amount of enhancement and in fixing 
the said amount he proceeded upon sub-sections 2 and 3 of 
section 7 of the Bengal Tenancy Act. I may mention here that 
the question about the genuineness of Exhibit 1 was raised by the 
defendants before the Settlement Officer but he found the said 
document to be a genuine one, The defendants preferred an 
appeal to the Special Judge ; and in the grounds of appeal they 
limited their objections to two matters. First of all they said 
that Exhibit r was not a genuine document and secondly, if it 
was a genuine document it did not prove that enhancibility was 
one of the incidents of the tenancy. They did not take any 
ground in the grounds of appeal before the lower appellate Court 
that if the grant of the tenure had been in existence from the time 
of the Permanent Settlement, the principle on which the rent had 
been assessed by the Assistant Settlement Officer was wrong,nor did 
they challenge the amount of assessment fixed by the Assistant Settle- 
ment Officer. The learned Special Judge, however, reversed the 
finding of the Assistant Settlement Officer as to the time of the crea 
tion of the tenure and came to the conclusion that the tenure came 
into existence in the year 186r asa result of the kabuliat exrbibit 
1 He concurred with the finding of the learned Assistant Settle- 
ment Officer in holding that the said document was genuine, 
Having recorded that finding he affirmed the decree made by-the 
Assistant Settlement Officer. The defendants have preferred the 
appeal to this Court. Mr. Gupta appearing for them raises three 
contentions before me, His first contention is that exhibit r has 
been misconstrued by the learned Special Judge and ona proper 
construction thereof it ought to be held thatthe tenure did not 
come into existence for the first time in the year 1861 and asthe 
result of the Settlement evidenced by exhibit rı ; Secondly, that 
the finding of the Assistant Settlement Officer that tha tenure was 
in existence from the time* of the permanent settlement ought to 
be affirmed and in that case the landlord is not entitled to get 
enhancement on the principle formulated in section -7 of the 
Bengal Tenancy Act, but he can get such enhancement as is 
provided for by the terms and conditions of the grant, the mates 
tial terms and conditions in this respect appearing in exhibif 
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1; thirdly, that in any view'of the matter since his clients have been 
paying rent at a uniform rate for more than ao years, that rent, 
namely, Rs. 79 odd ought to be presumed to be fixed in perpetuity. 
It is necessary to examine these contentions. I do see great 
force in the. first contention of Mr. Gupta. Exhibit r recites that 
the tenure was in existence before the date of exhibit r, that is 
to say before 1861. The purpose of exhibit 1 was to enhance 
the rent provisionally till the measurement and jamabandi there 
contemplated by the landlord. These recitals that the tenure 
was existing from before 1861, contained in the kabuliat exhibit r, - 
are well supported by exhibit Dr and the decree Exhibit D, By 
exhibit r the lease fora term of years was not created ; the last 
clause in exhibit 1 in my judgment means that there was not to 
be a fresh and a new lease after the expiry of 5 years but the rate 
isto be then readjusted. The tenure was one created from be 
fore 1861, was continuing in 1861 and was to continue thereafter 
and only the rent was to be revised after the said term. I do 
not therefore subscribe to the view of the learned Special Judge 
that 1861 was the date of the creation of the tenure which is the 
subject matter of the proceedings under section 105. That being 
so the lower appellate Court must determine the question as ‘to 
whether the tenure was in existence at the time of the Permanent 
Settlement or came into existence after that date, The direct 
evidence is that the tenure was in existence from 1836 at least. 
That is proved by Exhibit Dr. The Assistant Settlement Officer 
fromthe fact that the tenure was in existence in 1836 drew the 
inference that it was in existence atthe time of the Permanent 
Settlement, Whether that inference is x correct inference and 
ought to be made in the circumstances of the case is a point which 
must be considered by the last Court of fact namely the Court 
of Special Judge. The judgment of the lower appellate Court 
must accordingly be set aside and the case remanded to that 
Court in order that it may consider the said finding of the 
Assistant Settlement Officer as to when the tenure first came into 
existence. 

I would now take up the second and third contentions raised 
by Mr. Gupta and although.I have indicated just now what would 
be my order it is neceasary to make my observations upon the 
said points in order that the matter may be clarified and there may 
not be any difficulty at the time when the Court of appeal below | 
rehears the case after remand, 

i do not consider that there is any an in the aga point 
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that was created. Exhibit r being the only reliable evidence to 
prove some of the conditions of the grant Mr. Gupta says that 
there i1 no doubt the right of enhancement is in the landlord but 
the enbancement ought to be not on the principles formulated 
in section 7 of the Bengal Tenancy Act but according to the 
terms laid down in exhibit r, that is to say, the landlord is only 
entitled to get such enhancement as the pargana rate would give- 
him. In using the words 'pergana rate’ I have used it in the 
sense in which it is used in exhibit r. He further says that if the 
landlord is unable to prove what was the pargana rate according 
to the meaning assigned to it in exhibit r the landlord is not 
entitled to any enhancement at all and the amount of enhancement 
which the Assistant Settlement Officer has given and which 
proceeds upon the basis of section 7 of the Bengal Tenancy Act 
must be set aside. Now section 7 says that where the rent of a 
tenure is liable to enhancement it would be enhanced according 
to the two methods indicated in that section. But that section 
is made subject to any contract between the landlord and the 
tenant. Ifthe tenure was in existence at the time of the Permanent 
Settlement the landlord was entitled to an enhancement of rent 
under clause (a) of section 6 because by exhibit r he has proved 
that enhancibility is one of the incidents of this tenure. There 
fore this is a tenure which is liable to enhancement and if there 
had not been any contract to regulate the principle on which or 
the amount by which, the enhancement is to bé given the casa 
would have come within either of the two methods of' assess- 
ment of rent prescribed in section 7 of the Bengal Tenancy Act, 
notwithstanding the fact that the tenure was in existence from 
the time of the Permanent Settlement. But if the tenure was 
in existence from the time of the Permauent Settlement and if 
the enbancibility is one of the incidents of the said tenure and 
there was at the same time a contract between the parties regula- 
ting the amount of enhancement or the principle of enhancement, 
that contract must be given effect to and the two methods of 
assessment indicated in section 7, which section is expressly made 
subject to any contract between the landlord and the tenant, would 
not be the proper methods to apply. That is my construction of 
sections 6 and 7 of the Bengal Tenancy Act. In the Kabuliat 
exhibit t the right of the landlord to enhance is defined by a com 
tract. It is that he is to enhance the rent according to the rate 
prevailing in the villages appertaining to the pargana. There is 
however, another difficulty in Mr, Gupta's way, In the gtounds 
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of appeal in the lower appellate Court this point was not raised 
by his clients. As I have indicated above the two contentions 


raised by the grounds of appeal were (1) that the Kabuliat exhibit ` 


I was not genuine and (2) that enhancibility was not one of the 
incidents of this tenure which has bsen found by the Assistant 
Settlement Officer to have been in existence from the time of the 
Permanent Settlement, No ground was taken thatin the event of 
the court holding that enhancibility was one of the incidents of this 
tenure and that it had existed from the time of the Permanent 
Settlement the Assistant Settlement Officer had applied a wrong 
principle, namely the method indicated in section 7 in arriving at 
the amount to be fixed; nor was any ground taken there that 
the enhancement ought to ba according to the pargana rate. The 
contention which Mr, Gupta had raised before me would involve 
an investigation into new facts not brought before the court 
before, namely what is the pargana rate. It is no doubt open to 
the lower appellate court to grant leave to the defendants appek 
lants to urge a point which is- not taken in the memorandum of 
appeal It is with such leave that this ground could be: put 
forward. As I am remanding the case to the lower appellate 
court it would be for that court either to grant or withhold leave 
with regard to the point which is the subject matter of the second 
part of the second contention of Mr. Gupta, the point which I 
have indicated above. I cannot, and I would not, in any way 
fetter the discretion of the lower appellate court. in the .matter of 
leave. That court may or may not grant leave to urge this ground ; 
but as I have indicated, the occasion for considering whether 
leave to urge this point would be granted or not by the lower 
appellate court would only arise if the lower appellate court comes 
to a finding that the tenure has been in existence from the time of 
the Premanent Settlement, With these observations I send the 
case back to the lower appellate court to be disposed of in accord- 
ance with the directions given above. T 

The appeal is accordingly alowed, the decree of the .lower 
appellate court is set aside and the case remitted to that court, 
The parties will bear their respective costs in this Court, Future 
costs will abide the result, 


DE. Appeal allowed: Case 
l remitted to the lower 
appellate Cori, 
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Before Mr. Justice Syed Nasim Ali. 


‘MAHARAJA SRISH CHANDRA NANDI, Warp or Court 


REPRESENTED BY MANAGER KASIMBAZAR RAJ warps ESTATE. 
y. l 
DOA MAHAMMAD BYAPARI AND OTHERS* 


Laase~m Covenant for renewal, how te be construed —When such. covenant, a 
covenant fer perpetual renewal—Terms of renewal not slated, effect ef— 
Leaning af Court always against perpetual renewals, 

A covenant for renewal in a lease is not to be oonstrued as a covenant for 
perpetual renewal, unless the said intention is unequivocally expressed. 


Where there isa oovrenant for renewal, if the option does not state the 
terms of renewal, the new lease would be for the same period and on the same 
terms as the original lease in respect of all the essential oonditions thereof, 
exoept as to the covenant for the renewal itself, 

" Secretary of state for India v. Digambar Nanda (1) followed. 


Where a lease was granted foc three years; and it was provided that at the 
end of the term the lessee would have the right to take a new settlement of 
lands covered by the lesse as well as any excess land which would come into his 
possession ; and it was not stated for what period the new lease would run: 


_ Held, that by the lease the parties intended only one renewal, and for a 
period of three years only, 
The leaning of the Court is abays against perpetual renewals. 
Appeal by the Plaintiff. 
Proceeding under section ros of the Bengal Tenancy Act for 
settlement of fair and equitable rent of a tenure. 
The material facts will appear from the judgment, 


Dr, Sarat Chandra Basak and Mr. Rama Prosad Mooberjos 
for the Appellant. 


M». Amritalal Mukherjee for the Respondents, 
The judgment of the Court was as follows : 


Nasim All J. :—This appeal arises out of a proceeding under 
Section ros of the Bengal Tenancy Act for settlement of fair and 
equitable rent of atenure. The defence of the tenure holder is 
that the tenure is a permanent one and its rent is not liable to be 


* Appeal from Appellate Decree No. 23 of 1936, against the decree of N. N. 
Mukherjee, Esq., Special Judge of Rangpore, in Special Rent Appeal No. 65 of 
1935, dated the 6th of Septembsr, 1935, affirming the decree of N. Basu, Esq., 
Assistant Settlement Officer, Lalmonirhat, dated the 8th of March, 1935. 

(1) (1917) 37 C. T. Je 443- 
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enhanced. The Settlement Officer as well as the learned Special 
Judge have accepted the defence of the tenants that the tenure 
is a permanent one, They have, however, agreed in over-ruling 
the defence that the rent of the tenure is not liable to be enhanced. 
The Courts below accordingly have enhanced the rent of the tenure 
under Section 7 of the Bengal Tenancy Act. The landlord appeals 
to this Court. 

The only point canvassed before me by Dr. Basak appearing 
on behalf of the appellant is that the Courts below were wrong in 
coming to the conclusion that the tenure in question is a permanent 
one. It appears that certain tenancies were purchased by defendant 
No. r and his father, These tenancies were not transferable 
without the consent of the landlord. The purchasers did not acquire 
any right on the basis of their purchases and the landlord became 
entitled to take Khas possession from the purchasers Therefore 
defendant No. r for himself and on behalf of his minor sons 
executed a Kabuliyat in favour of the landlord on the 18th Pous, 
13223 B. S, corresponding to the 3rd January, t916 by which he 
took a new settlement of the lands which are covered by the 
tenancies previously purchased. The point for determination is 
whether by this lease a permanent tenure was created, Before 
proceeding further it is necessary to notice one argument on behalf 
of the respondents that this lease is only a confirmatory one and 
did not create a new tenancy. It is clear from the recitals of this 
document that the original tenancies which were purchased were 
not transferable without the consent of the landlords, that the 
landlord did not recognise the transfer and had a right to take 
Khas possession of his lands. It is also conceded by the learned 
advocate appearing on behalf of the tenants defendants that the 
rent reserved by the lease was higher than the -rent which was 
payable for the original tenancies purchased by defendant No, r 
' and his father. There can be no doubt, therefore, that a- new 
tenancy was created by the lease of the year 1322 B. S, 

From the recitals in the lease it appears that the lessee ‘made 
a prayer to the landlord for taking a new settlement for a period 
of three years and that in accordance with that prayer a lease 
for three years from 1322 to 1324 B. S, was given. It further 
appears from this lease that at the end of the term, that is the 
period of three years the lessee had the right to take a new 
settlement Of lands covered by the lease as well as any excess 
land which would come into his possession and as long as this 
new settlement is not mide the ]essee should pay rent for the 
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excess lands also at the rate mentioned in the lease. The learned 
Advocate for the respondent contended that this covenant in 
the lease was a covenant for perpetual renewal and consequently 
this lease created a tenure not for a limited time and therefore 
is a permanent lease, This contention has no substance inas 
much as it is not stated that the lesses would have the right of a 
perpetual renewal. In fact it is not even stated for what period 
the new lease will run. 

"Where there is a covenant for renewal, if the option does not 
state the terms of renewal, the new lease would be for the same 
period and on the same terms as the original lease in respect of 
all the essential conditions thereof, except as to the covenant for 
the renewal itself” ( Per Mookerjee, J.) in the case of Seemwary 
of State for india in Counci? v. Digambar Nanda and others (1). 
The leaning of Court is always against perpetual renewals, In 
order to establish this construction the intention has to be unequi- 
vocally expressed. Therais nothing in this lease to show that 
the parties ever intended perpetual renewal. Under these circum- 
stances I have not the least doubt in my mind that by this lease 
the parties intended only one renewal and for a period of three 
years only. The lease, therefore, did not create a tenure for an 
unlimited period. The Courts below are therefore wrong in 
holding that the tenure in question is a permanent tenure. The 
finding of the Courts below that the tenure in question is a perma- 
nent tenure, is therefore set aside. 

The result, therefore, is that this appeal is allowed. The judg- 
ment and decree of the Lower Appellate Court in so far ae it 
declares the tenure to be a permanent tenure are set aside and 
in lieu thereof it is declared that the tenure in question is a non- 
permanent tenure, The appellant will get bis costa in all Courts 
The hearing-fee in this Court is assessed at three gold mohura 


D, R Appeal allowed, 


(1) (1917) 27 C. L. J. 443. 
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Before Sir Harold Derbyshire, Knight, Chief Justice, and 
Mr. Justics H. R. Panchridge. 


THE SUN LIFE ASSURANCE COMPANY Lr». or CANADA 
v. 


NILRATAN MOOKERTEE AND ANOIHER.* 


Folicy of insurance — Construction — Prospectus. 

In a policy of Insurance it was recited that the company “has received an 
application for this policy particulars whereof are set cut In the schedule hereto, 
which application with the Mutual Agreements endorsed hereon, are hereby 
declared to be the basis of this Policy". There was no mention aoywhere in the 
policy of the prospectus. 

The plaintiff, the assured, pleadsd that {in taking out the policy he was 
influenced by the prospectus lamued by the company and was entitled to have 
imrued to him, In respect of tbe policy and in lieu theteof, a pald-np policy 
for the total amount of the premium he paid under the policy. The defendants 
replied that they were prepared to issue him a paid-up policy in respect of 
and in lieu of the policy, bct not for the total amoünt of the premiums paid, but 
for some lesser sum to be determined by them. 


The plaintif in support of his claim reed on à prospectus issued by the 
company and stated that in taking out the policy he was influenced by it 1 


Held, (per Curiam) that the effect of recital, in the absence of any reference 
to the prospectus, was to confine the terms of the particular insurance conttact, 
except In so faras they are implied by law, to the policy itself in which the 
particulars of the application and the terms of the mutual agreement were 
set out, 


The prospectus not being referred to in the policy could not legitimately 
be referred toin order to construe the contract Into which the policy holder was 
induced to enter. : 


British Equitalle Assurance Company, Limited v, Baily (1) referred to 

Per Panckridge, F : Even if it were legitimate to read the prospectus and 
policy together, the words. “In the case of other forms of policies, the paid 
up policy is usually for the total amount of the premium paid" were not 
intended to be and could not be construed as a promise by the insurers. 

Thiseltors v. Commercial Union Assurance Company Lid. (2) referred to, 

Assuming that paid-up policy could properly be described as a technical 
term, the definition or explanation of it was in the words “a paid-up policy is 
one entirely free ftam any future premiums", The prospectus then proceeded to 


* Appeal from Original Decree No. 199 of 1958, against the decree of Maya 
Taru Haldar Esy., Subordinate Judge, and Court, of Dacca, dated the detl 
May, 1935. 

(1) [1906] A.C. 35. (3) [1926] L. R. Ch. 888, 
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set out the terms on which endowment policies or whole lifa policies by limited 
payments were invariably, and other policias, were wholly exchanged for paid-up 
policies as previously defined. These terms were no part of the characteristic of 
being pald-up. 


Appeal by the Defendants (Insurance Company). 
The material facts are stated in the judgment. 


Messrs, S. Choudhuri and Fanindra Mohan Sanyal for the 
Appellants. 


Mr. Phani Bhusan Chakravarty for the Respondents. 

e ‘ 

The following jadgments were delivered : a 

Derbyshire, C. J. :— The appellants—the Sun Life Assurance 
Company—appeal from a judgment of the Subordinate Judge, 
Second Court, of Dacca who, inthe suit, madea declaration as 
follows: ‘' ‘Inthe case of other forms of Policies (e. g. Whole 
Life) the Paid-up Policy granted is usually for the total amount 
of premium paid’ as contained in page 14 of the China Mutual 
Insurance Co’s prospectuses of 1919 and rgar is operative, enfor- 
ceable and binding on the defendant company with regard to the 
Policies Nom 70944 and 73930 of the China Mutual" A prayer 
for a similar declaration with regard to Policy No, 51859 was 
rejected. 

The suit arose under the following circumstances. The plain- 
tif, Nilraton Mookerjse, who lived near Dacca, in 191§ took out 
a policy for the whole of his life of the face valus of Rs. 2000 at 
a yearly premium of Rs. 82 with the China Mutual Life Insurance 
Company. This is Policy No..51859. The plaintiff says that 
previous to taking out tho said policy, he had read a prospectus 
issued by the seid China Mutual Life Insurance Company in rots 
and was attracted by a passage init at page 15 relating to paid-up 
policies, which was as follows: ‘In the case of other forms of 
Policies, the Paid-up Policy granted is usually for tbe total amount 
of premiums paid~——calculated on Northern Raters’: In the fifth 
clause of the Mutual Agreement written on the back of the Policy 
the Company agreed to issue a Paid-up Policy for an amount to be 
determined by the company. 

In August 1919 he took out a further policy for his whole life 
of the face value of Rs, 5000 at a yearly premium of about Rs. 120. 
This plaintiff alleges that prior to the taking out of the said policy 
he read a prospectus issued by the company in January, 1919 
which purported to cancel the previous prospectuses and con- 
tained under the heading "Paid-up Policies” this passage: "In 


f 
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the case of other forms of policies, the paid-up policy granted is 
usually for the total amount of premiums paid.” Actually the 
whole section headed “Paid-up Policies” is as follows: 


“After the payment of the third year’s premium providing there 
jis no loan from the Company secured on the policy, the insured 
may obtain a nOmparticipating paid-up policy in lieu of his ori- 
ginal poliey, provided, however, that application for- sach paid-up 
policy be made within two months of the date on which the policy 
as originally effected, lapses. A paid-up policy is one entirely 
free from payment of any future premiums. 

"In the case of an Endowment Assurance of whole Life 
Assurance subject toa limited number of premiums, the amount 
of the paid-up policy will be such proportion of the original sum 
insured as the number of premiums actually paid bears to the 
number stipulated to be paid in the original policy. For example, 


if it is desired to discontinue a so year Endowment Assurance, 


policy for Rs. 2000 on which five annual premiums had been 
paid, a paid-up policy may be obtained for 5-2oths of Rs. 2000, 
that isto say, for R& goo. It will thus be seen after an Endow- 
ment Assurance policy or Whole Life Assurance policy by limited 
payments has been in force three years, every premium paid from 
the commencement secures a proportionate amount of the original 
insurance. In the case of other forma of policies the paid-up 
policy granted is usually for the total amount of premiums 
paid.” 

The next paragraph in the prospectus is headed “Surrender 
Values” and is as follows : 


“If so desired, the Company will grant a Cash Surrender Value 
in lieu of a Paid-up Policy”. 

This Policy is numbered 70944 dated July 20, 1919. It recites 
that the Company “has received an application for this Policy, 
particulars whereof are set out in the Schedule hereto, which appli 
cation, with the Mutual Agreements endorsed hereon, are hereby 
declared to be the basis of this Policy". 


The schedule sets out the name, address, and occupation of 
the applicant; the date of application, the date the risk come 
menced, the sum assured, namely, Rs, sooo which isto become 
payable on the death of the assured, the amount of the premium, 
and the due date for the payment of premiums. It also sets out 
that the premiums will be payable ior the whole of the life of the 
assured, On the back of the Policy afe certain ternis which are 
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described as Mutual Agreements. The relevant terms of the 
Mutual Agresments are as follows 

5. “Loans will be made on this Policy after it has been 
two years in existence, to assist in keeping the Policy in force.” 

6. “After the payment of premiums for three or more full 
years, provided that there is no debt inthe Policy under Mutual 
Agreement 7 hereof or otherwise the Company on receipt of written 
application therefor will issue & Paid-up Policy to the assured or 
wil pay a surrender value." (The words "for as many of the 
sum assured as there shall have boen annual premiums paid" 
are crossed out in red ink, the crossing out being initialled). 

7. "The non-payment of a premium within the days of grace 
hereinbefore allowed shall not render this Policy void, provided 
its surrender value after deduction of all debts in respect of 
unpaid premium or otherwise (if any), is sufficient to pay the pre- 
mium in arrears, in which case the premium shall be a debt upon 
the Policy bearing interest, payable in advance, at eight per cent 
per annum compounded annually until paid. If, however, the 
Surrender Value subject to deduction as aforesaid be not sufficient 
to pay the premium, then the Policy shall become void but may 
be renewed at any time within ra calender months after it so 
becomes void, upon payment of the premium in arrear with in- 
terest thereon at the rate of eight per cent per annum compounded 
annually, and upon proof being given to the satisfaction of the 
Company of the unimpaired health of the assured”. 

On the rst of January, rgart, the same plaintiff took out a 
Policy numbered 73930 similar to the second Policy No. 709 4, 
fora sum of R, ro,ooo. The terms and conditions of the Policy 
apart from the sum assured were the same as No, 70944 and this 
plaintiff says that in taking out Policy he was influenced by a 
prospectus similar in terms to the one he read before he took 
out Policy No, 70944. Inthe year rgaa the China Mutual Life 
Insurance Company became amalgamated with the defendant 
company which took upon itself the debts, obligations and liabili- 
ties of the China Mutual The male plaintiff has duly paid the 
premiums under each of the said Policies up to the time of the 
beginning of the suit. The female plaintiff is the wife of the male 
plaintiff and the Policies have been endorsed in her favour. The 
plaintiff has from time to time corresponded with the defendants 
and requested thein to state that he is entitled to have issued to 
Lim, in respect of each of the said Policies and ia lieu thereof, 
a Paid-up Policy for the total amount of the premiums he has 
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paid under each Policy. The defendants have replied that they 
are prepared to issue him a Paid-up Policy in respect of and in 
lieu of each of the said Policies, but not for the total amount of 
the premiums paid, but for some lesser sum to be determined by 
them. 

The plaintiff says that his: purpose is to pay the premiums 


under the Policies until he bas paid an amount equal to the face | 


value and then obtain, in lieu of each Policy, a Paid-ap Policy for 
the total amount of the premiums paid from the defendants in 
accordance with the statement in the prospectus of rgr9— 1910 
that "In the case of other forms of Policies the Paid-up Policy 
granted is usually for the total amount of premium paid". The 
plaintiff has asked for a declaration similar to that granted with 
a view to assisting him in his object. 

Objections have been raised to the form and purport of the decla- 
ration, but with a view to having the real matter at issue between 
the parties decided as far as possible, the case was argued before 
us on the basis that the plaintiff by reason of the statements in 
the prospectuses claimed to be entitled to have Paid-up Policies 
issued to them in each case forthe total amount of the premiums 
paid. The learned Judge decided against the plaintiff's claim in 
respect of the first Policy No. 51859, but decided in favour of 
the plaintiffs under the two later Policie& In view of clause 5 of 
Policy No. 51859, which states that the company will issue a 
Paid-up Policy for an amount to be determined by the Company, 
itis clear beyond all doubt that the plaintiff is only entitled in 
lieu of the first Policy No. 51859 to a Paid-up Policy for such 
an amount as may be determined by the Company, I am in 
agreement with the learned Judge’s decision as regards Policy 
No. 51859. 

As regards the two other Policies which stand on the same 
footing, the matter i» not so simple. The prospectuses certainly 
stated that in Policies such as this “the Paid-up Policy granted is 
usually for the total amount of premiums paid". It may be that 
the plaintiff was influenced, as he says in his evidence, by this 
statement when he took out the Policies The question is whether 
the plaintiff has any rights in the present proceedings in respect 
of the statements in the prospectuses. These prospectuses have been 
produced. They are small booklets in which the China Mutual 
Life Insurance Company set out their financial position, the kinds 
of buminess they do and the benefits that persons insured with 
them may obtain, The prospectuses may be an inducement to 
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all who read them to enter into contracts of insurance with the 
China Mutual The contracts of insurance are contained in the 
Policies issued. In the case of Policies No. 70944 and 43930 it 
is recited that the Company "has received an application for this 
Policy particulars whereof are set out in the schedule hereto, which 
application with the Mutual Agreements endorsed hereon, ara 
hereby declared to be the basis of this Policy". There is no 
mention anywhere in the policy of the prospectus In my view 
the effect of that recital in the absence of any reference to the 
prospectus, is to confine the terms of the particular insurance 
contract, except in so far as they are implied by law, to the policy 
itself in which the particulars of the application and the terms 
of the Mutual Agreement are set out. 

It seems to me that the case of Britisk Equitable Assurance 
Company, Limited v, Baily (1)—a House of Lords casomdeals 
with the legal position in the present case. The respondent 
became a policy holder in the participating branch of an insurance 
company. After distributing the profits of the branch among 
the participating policy holders for many years without deduction 
for a reserve fund, the company proposed to alter that practice 
by devoting part of the profits to a Reserve Fund and to alter the 
by-laws accordingly. 

The plaintiff policy holder asked for an injunction against the 
company on the ground that he had taken his policy upon the 
faith of a prospectus which stated the practice, 

Kekewich J. declared that the company ought to continue to 
distribute the entire profita arising in the participating branch of 
its business, after masking certain deductions ( which it is not 
necessary to specify ) among the holders of participating policies. 

The Court of Appeal upheld that decision but the House of 
Lords reversed it. At p. 41 Lord Lindley said: 

“This appeal turns entirely on the contracts entered into bet- 
ween the insurance company aud its participating policy holders, 
represented by Mr. Baily. The contracts are contained in the 
policies issued to them. It is contended that the applications 
for these policies were based on the faith of prospectuses containing 
statements and holding out inducements which preclude the com- 
pany from making alterations in the mode of applying their profits 
without the consent ot the policy holders. My Lords, if these 
gentlemen were seeking to rescind or rectify their contracts on the 
ground of fraud or mistake, or were seeking for damages occasioned 


(1) |1906] A. C, 35. 
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by fraudulent misrepresentation, it would be legitimate to refer 
to the statements in the prospectuses on the faith of which 
they became policy holders But the complaining Policy holders 
are not doing anything of the sort, and the prosp:ctuses not bsing 
referred to in the policies, cannot,in my opinion, be legitimately 
referred to in order to construe the contracts into which the policy 
holders have been induced to enter, These contracts are to be 
found in the policies themselves". 

In the present case the plaintiffs respondents are not seeking 
to rescind or rectify their contracts of insurance on the ground of 
fraud or mistake nor yet to recover damages for alleged fraudulent 
misrepresentation. They seek to affirm the contracts of insurance 
—the policies—and to have them construed so as to include the 
statements in the prospectuses, In such a case, as Lord Lindley 
said, the prospectuses, not being referred to in the policies, cannot 
legitimately be referred to in order to construe the contracts into 
which the policy holders have been induced to enter. 

For that reason, this appeal, in my opinion, must be allowed 
and the declaration made must be set aside and the plaintiffe! 
suit dismissed, The appellants are entitled to their costs both here 
and below. 

In view of the possibility of the respondents hereafter bringing 
proceedings for rescission or rectification or damages, I express no 
opinion formally upon the effect of the words "in the case of other 
forms of policies, the Paid-up Policy granted is usually for the 
total amount of premiums paid," although my view? must have been 
apparent during the course of the argument. 

Panckridge, J. :—lI agree. I would only add this, that in 
my opinion, even if it were legitimate to read the prospectus and 
the policy together, the words—"'In the case of other forms of 
policies, the paid-up policy is usually forthe totalamount of the 
premiums paid," are not intended to be, and cannot be construed, 
as a promise by the insurers On this point ZAiseltors v, Com- 
mercial Union Assurance Company Lid, (1)i8 of assistance. There 
the prospectus contained the following statement—"'Loans on 
policies—loans are promptly made upon security of Society's 
policies to very nearly the full extent of their surrender value. 
Interest is payable half yearly at the rate of 434 per cent per 
annum, except when the loan amounts to $200 or more, when the 
tate is only 4 per cent," 

The plaintiff in the action endeavoured to establish his right 
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yee T to obtain loans from the insurers at the rates of interest specified in 
1938, the prospectus, 


"Tho Sun Life Asu., Eve, J. held that arrangements for logns were not directly 
i Cada connected with, and germane to, the main contract, and therefore 
not of a character strictly collateral thereto. This cannot be 
Nita n Mukerjes. Buggested here, because the right to a paid-up policy of some sort 
Panckridge, y. in certain circumstances is recognised by the:policy of insurance 
py itself. Eve, J. however proceeds—"The statement as t» interest 
is in the present tense and a correct statement of an existing fact, 
itis not, as I read it, &n agreement oreven a representation that 
it shall never be varied." There is no allegation or proof that the 
statement as to the usual practice of the China Mutual was untrue 
at the time it was made. The language of the clause seems to me 
to be quite inconsistent with any intention on the part of the 
insurers to enter into a binding agreement of the kind suggested 
with prospective policy holders Indeed the learned trial Judge 
holds that the prospectus cannot be treated as part of the policy: 
but he is of opinion that the prospectus can be looked at 
to interpret the "technical" term “paid-up policy" as used in the 
contract. 

Assuming that “paid-up policy" can properly be described as a 
technical term, the definition or explanation of it is in the words 
“a paid-up policy is one entirely free from any future premiums.” 
The prospectus then proceeds to set out the terms on which 
endowment policies or whole life policies by limited payments are 
invariably, and other policies are usually, exchanged for paid-up 
policies as previously defined. These terms are no part of the 

characteristic of being paid-up. 
I agree that the appeal must be allowed and the suit dismissed 


with costs, 
Court. :—We assess the hesring-fee at Re, 300 and the fee for 
Funes 15) drawing grounds of appeal at Rs. 5o. 
A. T, M, Appeal allowed, 
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Before Mr, Justice C. C. Biswas and Mr. Justice N. Ge A. Edgiey. 


LALIT MOHAN DUTT 
". 


RAI SAHIB KRISHNADHAN BANDOPADHAYA.* 


Merlgage suii—Appeal from preliminary decree in so far as suit dismissed 
against some of the merigagor defendants —Costs of appeal against only 
such morigagors in favour of merigagee appellant — Personal liability, if can 
be imposed by Appellate Court—Question of interpretation of decree — 
Appellate decres for costs, tf can be executed pertonaily though such amount 
nel included in ihe modified preliminary decree on remand er in final 
decree where personal remedy initially time barred and no application 
under O. 34,7, 6 made —Mere absance of the words that the decree is 
personal, if conclusive —Terms of the decree to be looked into. ^ 


The right and discretion of the Court to mike an order for costs personally 
against the mortgagor is as much a part of the general law as: that which 
requires costs to be added to the security. The mere absenoe of words that 
the decree is made personally against the mortgagor is not at all conclusive, 
Apart from such words there might yet be sufficient indication {a the terms of 
the decree Itself and in other circumstances of the onse to show that a personal 
decree was intended. 

Where, in an appeal from preliminary decree in which some only of mort- 
gagor defendants against whom a mortgage sult had been dismissed were made 
parties respondents, the appeal Court ( the High Court ), while remanding the 
suit, passed a decree for costs of the appeal in favour of the mortgages, not 
against all the mortgagors bat against those who were parties to the appeal, 
and it further appeared, that the appeal Court did not intend to treat the costs 
of both Courts on the same footing : 


Held, that the decree for costs of the Appeal Court can be executed personally 
and Independently of the mortgage decree. 
Maharaja Bahadur Singh Dugar v. Basiruddin Ahammad (1)referrod to 
Mehanya Ojha v. Ram Bahadur Singh (2) followed. 
Appeal by Defendant No. 3 in a mortgage suit. 
The material facts will appear from the judgment. 


* Appeal from Original Order No, 154 of 1938, against the order of Rupomoy 
Chattarjee, Esq, Subordinate Judge, First Court, Howrah, detei the ath 
April, 1938. . 

See In this connection Charu Chandra-Roy v. Hrishikesh Roy, (1937), © 
C. L. J. 316—Ed. 

(1) (1924) 41 C. L. J. 607. (a) (1919) 16 C. W, N -731, 
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Messrs. Chandra Sekhar Sen and Dhirendra Krishaa Roy for 
the Appellant. | 
Mr. Bhudev Mukerjea for tha Respondent. 


! C. A. V. 
The judgments of the Court were as follows : : 


Biswas, J. 3—The appellant is defendant No. 2 in a mortgage 
suit, The suit was originally instituled against five defendants, 
and was for enforcement of a bond executed on the rst April, 
1915, to secure a payment of a sum of Rs r0,coc, The due date 
of repayment under the bond was atthe end of one year. The 
suit was filed on the 27th April, 1929, when it is admitted the 
claim to recover a personal decree against the mortgagors had al- 
ready become barred. The mortgagee’s remedy, therefore, lay only 
against the mortgaged properties., 

On the 28th November, 1930, the trial Court passed the usual 
preliminary decree against defendants Nos. 3,4 and s only, but 
dismissed the suit against defendants Nos. r and s, the reason for 
such dismissal being that so far as these two defendants were 
concerned, evidence of attestation of execution was defective, and 
also that the claim against them was time barred. The plaintiff 
mortgagee appealed to this Court against this pertial dismissal of 
the suit. The appeal, being F. A, No. ro5 of rgar, was disposed 
of by this Court on the 8th March, 1935, when the decision of the 
trial Judge was set aside, and the case remanded to that Court 
for a fresh decision on the question of attestation,  And'then an 
order for costs was made in the following terms :—"The plaintiff 
appellant is entitled to get his costs in this appeal from the defen- 
dents Nos, r and 2 respondents ; the hearing fee in this Court is 
neseasod at 3 gold mohur& The costs in this Court will 
abide the final decision of the Court below after remand.” It is 
the costs of the appeal inthe High Court awarded by this ‘order 
that is the subject-matter of the present proceeding. 

The result of the remand was that on the 26th November, 1935, 
there followed a preliminary decree against the defendants Nos. 1 
and s, It directed that in default of payment of the decretal 
amount “the mortgaged properties be sold by auction and that 
interest and other terms mentioned in the previous decree be 
enforced against the defendants Nos, r and a as well as against 
the defendant No. 6." Defendant No. 6, it should be stated, 
wasadded asa party after remand as being a subsequent pur- 
chaser of defendants, Nos x and a's interest in the mortgaged 


propertios, | 
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The decretal amount included the costs of the trial Court, 


amounting to Rs, 1, 138-1-0 for the original hearing and Rs, 7-8-0 
for the hearing on remand, but not the costs of the High Court 
appeal which amounted to a sum of Rs, 996-1 1-0. 

On failure of defendants Nos. r, s and 6 to pay the decretal 
amount, a final decree for sale was passed on the 3rd February, 
1936, and the mortgaged properties were actually sold thereunder 
on the 24th September, 1936. The sale fetched only a sum of 
Rs. 10,500 which was insufficient to pay the amount due to the 
plaintiff under the decree by about Rs. $00. In view of the fact, 
as already stated, that the balance was not legally recoverable from 
the defendants personally, the plaintiff could not make any appli- 
cation under Order 34, Rule 6 of the Code of Civil Procedure. 
On the 9th December, 1937, however, the plaintiff filed an appli- 
cation for execution of the decree which this Court had made on 
the 8th March, 1935, forthe costs of the appeal amounting to 
Rs 996-11-0. It is out of this application that the present 
appeal has arisen. The application, it may be stated, was directed 
only against defendant No. 2, and sought to attach his salary to the 
extent of Rs. roo a month, 

Defendant No. 2 opposed the execution mainly on the ground 
that the decre» for costs could not be executed against him per- 
sonally, His contention was that the costs of the High Court 
appeal personally formed part of the amount due under the mort- 
gage Cecree, and were, therefore, primarily recoverable by execu- 
tion against the mortgaged properties: it was only if the sale 
proceeds were insufficient that the plaintiff could take out perso- 
nal execution under order 34, Rule 6, provided a personal decree 
under this rule was still open to him. In the present case a 
personal decree was already barred at the date of institution of the 
suit, and the mortgaged properties had also been completely sold 
out, so that the effect of the objection taken was to negative the 
claim of the plaintiff to the costs of the High Court appeal alto- 
gether. The learned Subordinate Judge was unable to accept the 
defendant No. 2’s contention, and hence this appeal. 

In support of the appeal, Mr. Chandra Sekher Sen relies 
strongly on a decision of this Court in Maharaja Bahadur Singh 
Dugar v. Basirudsin Ahammad and another (1), the facts of which 
case, he says, are very similar to those of this, The terms of the 
decree of the High Court in that case are not fully set out in tha 
judgment, and we do not know if the decree there drow a distinc- 
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_ tion between the costs of the trial Court and the costs of the High 


Court on appeal asin the present case. This, to our mind, is an 
important consideration in order to see what was really intended 
by the decree. The decree in this case dealing with costs was in 
these terms :— 

“and it is further ordered that the costs in the Court below do 
abide the final decision of the Court below after remand: And 
it is further ordered and decresd that the respondents do pay to 
the appellant the sum of Rupees Nine hundred and ninetysix and 
annas eleven only (as per details at foot), bsing the amount of 
costs incurred by him in this Court with interest thereon at 


the rate of six per cent per annum, from thie date until 


realisation”. - 

It is quite plain that go far as the costs of the Court below 
were concerned, they were in effect made a part of the mortgage 
decree which might be subsequently passed, but not only was there 
no such direction regarding the costs of this appeal, but there was 
an express order that the sanie shall be paid by the respondent 
to the appellant. Obviously, therefore, the appeal Court did not 
intend to treat the costs of both Courts on the same footing and 
in our view it would be a perfectly reasonable construction of the 
decree to hold that as regards the costs of the appeal the decree 
was quite an independent one and meant to be effective gs such, 
irrespective of the final result of the suit after remand on which the 
costa of the trial Court were made to depend. 

It is not disputed, and need not be disputed for the purpos* of 
this case, that an order for costs in a mortgage suit is asa rale, a 
part of a mortgage decree, and that the decree-holder is required 
to proceed against the mortgaged properties in the first instance for 
recovery of such costs before he can proceed against the mortgagor 
personally: in other words, that the general rule is to add the 
costs of suit to the mortgage security. "This is borne out by the 
terms of rules 2, 3, 4 and 5 of Order 34, and is also clear from the 
terma ofrule ro of the same order. But although this is go, it is 
not, and cannot on the authorities be, contended that the Court 
may. not inan appropriate case make an order for costs in a 
mortgage suit which shall be recoverable from the mortgagor 
otherwise than out of the mortgaged property, It will really be a 
question in any particular case as to what the Court actually did. 
Mr. Sen's argument, therefore, finally took the form that where the 
terms of the decree are ambiguous it ought not fo be construed 
jn a manner which would make it repugnant to the general rule of 
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law. This may be conceded, but giving full effect to this conten- 
tion, it is permissible still to point out that the right and discretion 
ofthe Court to make an order for costs personally against the 
mortgagor is as much a part of the general law as that which 
requires costs to be added to the security, The mere absence of 
words that the decree is made personally against the mortgagor 
is, in our opinion, not at all conclusive. Apart from such words, 
there might yet be sufficient indications in the terms of the 
decree itself and in other circumstances of the case to show that a 
personal decree was intended. 

In tbis case, apart from the circumstance which’ we have 


already adverted, there is another important fact which lends to ' 


support the construction indicated, namely, that the costs in 
question were awarded not against all the mortgagors, but only 
against two of them who were parties to the appeal To allow 
Such costs to be added to the security, in the absence of express 
direction to that effect in the decree, would be practically to 


throw a liabllity on all the mortgagors, which might be wholly - 


unjustified. It may bethat it may be possible for co-mortgagors 
to work out the equities as between themselves by a contribution 
suit, where some of them are made to discharge a burden which 
primarily rests on the others, still the Court should avoid doing 
anything which would unnecessarily involve such a course. 

Taking all the facts and circumstances of the present case 
into cousideration, we are incliced to say, as was said by Jenkins, 
C. J., in M'o&anya Ojka v. Ram Bahadur Singh (1) in cases of 
this kind what we have to see 1s not what decree the Court ought 
to have passed, but what decree the Court has passed, and hold 


that the construction which was put upon the decree by' the learned 


Subordinate Judge was the right construction, Again in the 
words of the learned Chief Justice, we may add, we see no reason 
to differ from this, more particularly when it is borne in mind that 
these were costs not of the suit but of the appeal. 
. The result is that the appeal falls, and is dismissed with costs, 
hearing fee 3 gold moburs, 
Edgley, J. :—I agree. 
P. Re Appeal dismissed, 
(1) (1912) 16 C. W. N, 731, 
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CIVIL REVISION. 


Before Mr. Justice N. G. A, Edgley, 


SHAISTA BANU CHOUDHURANI 


v. 
FAIZUNNESSA KHATUN CHOUDHURANI.* 


Court Fees Act (VII ef 1870 as amended by VII B. C. of 1935), Section 7 (IV) 
(c) and Section 8C—HainHf putting an unreasonably low valuation — 
Court, tf should revise it. 

Seotlon 7, clause IV, elause (c) of the Court Fees Act ts controlled by Section 

BC of the Court Fees (Amendment) Act of 1935. 

In a declaratory suit with consequential relief If the plalotiff puts lo an 
unreasonably low valuation, the Coart should revise it by adopting the pro- 
cedure laid down under Section 8C of the Court Fees (Amendment) Act. 


Appeal by the Defendant. 

The material facts will appear from the judgment. 

Mr. Biswanath Roy for the Petitioner. 

Mr. Jogesk Chandra Sinka (for Mr. Rasidul Hasan) for the 
Opposite Party. 

The judgment of the Court was as follows : 

Edgley, J. :—In this casa the plaintiff brought a suit against 
the petitioner for a declaration to the effect thata certain Patni 
lease was void, Subsequently the plaint appears to have been 
amended by the addition of a prayer for confirmation of possession. 
The position now is that the plaintiffs suit falls under section 7, 
clause (iv) of the Court Fees Act and is in effect a suit to obtain a 
declaratory decree or order in which consequential relief is prayed. 
The learned Munsif seems to be of opinion that tha plaintiff was 
at liberty to choose any valuation that she liked in respect of the 
consequential relief. He has, however, entirely overlooked the ' 
provisions of the Court Fees (Bengal Amendment) Act, 1935. 
Under the provisions of that Act, it is clear that section 7, clause 
(iv) of the Act as it previoualy stood are now subjectto the pro- 
visions of section 8C ofthe Court Fees (Bengal Amendment) Act 
VII, 1935, which reads as follows: “If the Court is of opinion 
that the subject-matter of any suit has been wrongly valued it may 


"Civil Revision Case No. 1349 of 1939, against the order of K. S.. 
Bhattacharjee, Esq. Munsif, Habigunjy dated 13th Joly, 1937. 


$ 
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revise the valuation and determine the correct valuation and may 
hold such enquiry as it thinks fit for such purpose.” It follows, 
therefore, that if the plaintiff in a case such as the one now before 
me puts an entirely unreasonable valuation on the consequential 
relief for which he prays, this valuation may be revised by the 
Court by adopting the procedure laid down under section 8C of 
the Court Fees (Amendment) Act of 1935. It follows, therefore, 
that the learned Munsif has failed to exercise the jurisdiction 
vested in him by law and his order is accordingly set aside. The 
Rule is made absolute with costs to the petitioner, the hearing fee 
being assessed at one gold mohur, 


The Munsif is directed to hold an enquiry as to the proper - 


valuation of the relief under section 8C of the Court Fees (Bengal 

Amendment) Act, 1935. 

P, R Rule made absolute i 
Case remanded, 


PRIVY COUNCIL, 
PRESENT : Lord Thankerton, Lord Romer and Sir Shadi Lal, 


RAJA SHYAM SUNDAR SINGH AXD OTHERS 
v, 


KALURAM AGARWALA AND OTHERS, 
[ON APPEAL FROM THE HiGH COURT OF JUDICATURE AT PATNA] 


` Sale, setting aside of—Civil Procedure Code (Act V of 1908), O. a1 R. 692), 
go—Wateer and admission, distinction bstwern—Attachment, object 
of—Wateer of necessity for a fresh. sale proclamation—Right to object te 
irregularities in atlachment —Sale proclamation—Defective contents. 

Under O. a1 R, go of the Code of Civil Procedure, 1908, it is necessary, 
in order to bavo the sale set aside, to prove (a! materiel irregularity or fraud 
in publishing or oonducting the sale, and (b) that the applicant has sustained 
substantial injury by reason of much irregularity oc fraud. 

The main purpose of attachment is to prevent thé transfer or charging- of 
tbe property attached by the Judgment-debtor. i 
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There is a distinction In law between waiver and admission; in the oase of 
watver, a person is not to be held to have waived a right of which he was 
reasonably ignorant, but in the case of a representation or admission which is 
acted on the party making it cannot plead ignorance unless it is induced by 
the other party, for, If he does not choose to enquire beforehand, he takes the 


à risk of error. 


The material part of the judgment-debtoc's petition, which was replaced ín 
almost identical language in the three subsequent petitions, was as follows : 


“Another date may be fixed by allowing one-month's time for payment to 
the deoree-holder after securing money. The sale proclamation has been pro- 
perly served. Ifthe money !isnot paid on the next date fixed, the sale will 
take place on the sirength of the proclamation. No fresh proclamation will 
have to be issued", 


The judgment: deb'or obtained on the strength of these — E an 
extenslon of time for payment of the decretal amount on four occasions. 


Hence the judgment-debtor, in the first place waived the necessity of a fresh 
mile proclamation and in the second place, he represented and thereby admitted 
that the sale proclamation had been properly served, 


As to the sale proclamation, the Subordinate Judge found that the contents 
were defective, in that the description of the property was insufficient : 

Held, that, in the circumstances of the osse, the walver of the necessity for 
a fresh proclamation necesserily Implied a walver of objection to any defect 
appearing oo the face of the sale proclamation. 


Girdhari Singh v. Hurdeo Narain Singh (1) followed. 

The irregularities found by the Subordinate Judge were : 

(a) the Subordinate judge had grave doubt of the truth of the service 
report of the poon. 


(b) the oopy of the attachment order was affixed at P, which was oo 
different Touzl and 


(c) that no copy was sent to the Collector of the district, in which parts of 
Touzi were situate : 

Held, that the waiver of any nedessity for a fresh sale proclamation would 
not imply a waiver of the right to object to any of the three irregularities in the 
attachment found by the Subordinate Judge. 

That these irregularities did not so materially affect the proceedings on the 
salo day as to justify the setting aside of the sale, "These proceedings extended 
over several months, and any effect of the irregularitles in the attachment oa 
the actual sale was highly problematical and remote and was fosufficlent to form 
the basis of the substantial Injury which the jadgment-debtor required to prove. 


Privy Council Appeal No, 3 of 1937 by the Judgment-debtor, 
zgain& the order of High Court of Patna, setting aside the order of 
the Subordinate Judge of Dhanbad, confirming the sale, 


J. M. Pringis for the Appellants 
(1) (1875) Le Re 3 L A, 2730. 
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L. P. E, Pugh, K. C. and W. Wallack for the Respondents, 
The judgment of their Lordships was delivered by 


Lord Thankerton: Appellant No.1, whose property has 
been sold in execution, and the other two appellants, who are 
receivers in charge of his properties, appeal, in an application by 
them under order XXI, rule 99, of the Code of Civil Procadure, 
to have the execution sale set acide, against the decree of the High 
Court of Judicature at Patna dated the 27th November, 1935, which 
confirmed the sale, setting aside the order of the Subordinate Judge 
of Dhanbad dated the 18th September, 1933, which had set the 
sale aside. 


Under rule go it is necessary, in or jer to hava the sale set aside, 
to prove (a) material irregularity or fraud io publishing or conduc- 
ting the sale, and ($) that the applicant has sustained substantial 
injury by reason of such irregularity or fraud. 


Respondent No, 3 is the representativa of his father, who 
obtained an ex parts decree dated the 3rst July, 1931, in the High 
Court of Judicature at Fort William in Bengal against appellant 
No. x for the payment of Rs. 38,392-4-8, which was transferred to 
the Court of the Subordinate Judge of Dhanbad for execution, 
application being there made by the decree-holder on the a3rd 
September, 1931, for execution by attachment and sale of two of 
the said appellant's properties. The Subordinate Judge states the 
subsequent preceedings as follows :— 


"The first property as described in the execution petition is 
Pandra rst Kismat, Tousi No. ar of Manbhum Collectorate, par- 
gana Pandra—the total land revenue payable being Rs. 107-2654 
and the local cess payable for the property being Re. 4,184-10-0. 
The other property is Pandra 3rd Kismat, Tousi No. 23 of 
Manbhum Collectorate, pargana Pandra, and the total land revenue 
payable i in respect of it was Ra, 23-10-8 and the total cess payable 
was Re, 1,621-14-6. The decree-holder did not give any value of the 


properties in his execution petition. The first process issued in the , 


caso [was the process of attachment in respect of both the Touszi 
which purports to have been served on s$8-11-193:. Thereafter a 
notice under Order ar, Rule 66, of the Civil Procedure Code was 
issued and served onthe Judgment-debtor. The judgment-debtor 
appeared on the 8th January, 1931, an 1 took time to file objection 
regarding valuation. On the rsth January, 1932, he filed an objection 
alleging the value of Touri No. ar to be 15 lacs and that of Touzl 
No. 23 to be rolazs; on tho. 23cd January, 1932, when the Court 
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proceeded to enquire about the valuation of the property the 
decree-holders’ pleader stated that he had no objection to the 
judgment-debtor's valuation being accepted without prejudice. 
The Court ordered the sale proclamation to bo issued inserting the 
judgment-debtor’s valuation, Thero was a miscellaneous appeal 
against that judgment by the judgment-debtor, and the sale of the . 
property, which wis to take placs on the r5th March, 1932, was 
stayed by order of the Honourable High Court. On the 16th 
March, 1932, the aforesaid Civil Revision case was disposed of, 
and the order of this Court regarding valuation was wet aside and 
the Court was directed to decide the question of valuation on the 
evidence, Thereafter on the and May, 1932, there was an enquiry 
by this Court, and the Court valued Touri No. 23, which the 
decree-holder wanted to sell at a lacs, and the male proclamation 
jh respect of that Fouzi was issued, fixing rsth June, 1932,- for 
sale. That sale proclamation was not served for want of identifier, 
and on decree-holder's petition filed on the asth May, 1938, a 
fresh sale proclamation was issued in respect of Touxi No. 23 
fixing 15th July, 1932, for sale at noon. Onthat date the jadg- 
ment-debtor applied for one month's time to pay up the decretal 
amount waiving the right to issue a fresh sale proclamation. . Time 
was allowed andthe sale was adjourned to rsth August, 1933, 
at noon.” 

It is unnecessary to detail the subsequent proceedings, as the 
appellants now raise no separate point as to them ; it is sufficient 
to state that the judgment-debtor obtained three further adjourn- 
ments of the sale date on petitions in similar terms to that of the 
roth July, 1932, the date of sale being ultimately fixsd for the 27th 
September, 1932. A similar petition by the judgment-debtor on 
this last date was rejected, and the sale took place on the 27th 
September, and the property was purchased by respondents Nos, r 


‘and s for Rs. 60,000, It may be added that on the aoth August, 


1932, the judgment-debtor had paid Re, 5,000 towards the 
decretal amount. ; 

The only case of fraud alleged in the plaint was found to be 
untrue by the Subordinate Judge, and the appellants acquiesced 
in that decision. The case now rests solely on irregularities in 
publishing and conducting the sale. The Subordinate Judge found 
that certain material irregularities had occurred in publishing and 
conducting the sale, with the result that the preperty was sold for 
the small sum of Re 62,000, though it was valued at over three 
Jacs of rapees, and that appollant No. r had thereby suffered 
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substantial loss. -The learned Judge rejected the respondents’ 
contention, referred to later, that the said appellant had waived 
any objection to these irregularities, and, as already stated, he 
set aside the sale. On appeal by the present respondents, the 
High Court reversed this decision and confirmed the sale, on the 
ground that in his petition of the rsth July, 1932, the judgment- 
debtor had stated thatthe sale proclamation had been properly 
served and that if time were granted he would not insist on the 
issue of a fresh proclamation, that time was granted on that and 
three subsequent occasions, always on the same condition and 
that, apart from fraud, his only case on which had been rejected 
by the Subordinate Judge, the judgment-debtor bad waived any 
right to object to the irregularities found by the Subordinate Judge. 
The learned Judges, holding this view, did not discuss the correct- 
ness of the Subordinate Judge’s- findings as to the irregularities, 
but, on the question of gubstantial injury to the applicant, they 
- stated ; i 

""TIhe many opportunities which the judgment-debtor has had 
prior to the sale, for the purpose of enabling him to avert the sale 
by raising on the property the money necessary to meet his decretal 
debt, indicate that tho price realised is not so grossly inadequate 
in the present circumstances asto enable it to be held that the 
property has been sold for a grossly inadequate price due to 
irregularities in the proceedings." 

While their Lordships find great force in this observation, 
they find it unnecessary to form & concluded opinion on this point, 
as they agree with the conclusion otherwise arrived at by.the 
learned Judges. 

The material part of the Judgment-debtor's petition of the rth 
July, 1932, which is repeated in almost identical language in the 
three subsequent petitions, is as follows ;— 

"Another date may be fixed by allowing one-month's time 
for payment to the decree-holder after securing money. The 
sale proclamation has been properly served. If the money is 
not paid on the ‘next date fixed the sale will take place on the 
strength of this proclamation, No fresh DU will have to 
be issued." 

The judgment-debtor obtained, on the peers of these repre- 
sentations, an extension of time for payment of the decretal amount 
on four occasions. In the first place, he waived the necessity for 
a fresh sale proclamation, as is provided in order XXI, rule 69 (a). 
Jo the seconl placa, he repressntel ani theraby admitted that 
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the sale proclamation had been properly served. There is a dis 
tinction in law between waiver and admission; in the case of 
waiver a person is not to be held to have waived a right of which 
he wasreasonably ignorant, but in the case of a representation 
or admission which is acted on the party making it.cannot plead 
ignorance unless it is induced by the other party, for, if he does 
not choose to enquire beforehand, he takes the risk of error. 

The irregularities found by the Subordinate Judge on which the 
appellants now rely are as follows :— 

I. Asto the attachment :— 

(a) the Subordinate Tudge had grave doubt of the truth of the 
service report of the peon, 

(4) that the copy of the attachment order was affixed at 
Poddardib, which is on Touzi No. 21, and on no part of Touzi 
No. 23, and 

(c) that no copy was sent to the Collector of Burdwan, in 
which district parts of Touzi No. 23 are situate. 

II. As to the sale proclamation :—that the antel were 
defective, in that the description of the property was insuficient. 

As regards the appellante objection to the sale proclamation, 
their Lordships consider that the waiver of the necessity for a fresh 
proclamation necessarily implied a waiver of objection to any 
defect appearing on the face of the sale proclamation, as the 
appellant No, 1 must have been fully aware of its terms in view 
of bis miscellaneous appeal to the High Court. The facts ia this 
case are stronger against the said appellant than those in Girdhani 


. Singh v. Hurdio Narain Singh (1), in which this Board held that 


the waiver covered any objection to an error in the statement of 
the Government Revenue, as the judgment-debtor must have had 
the opportunity of seeing the copy affixed in the Court House. 
This objection of the appellants accordingly fails, 

As regards the appellants’ three objections to the attach- 
ment, their Lordships find it unnecessary to consider the cor- 
rectness of the findings of the Subordinate Judge, and they 
have not heard the respondents on his question. Their Lordships 
do not consider that the waiver of any necessity for a fresh sale 
proclamation would imply a waiver of the right to object to any 
of the three irregularities in the attachment found by the Sub- 
ordinate Judge. While much might be said for the view that the 
repeated admissions by the judgment-debtor in this case, on the 
faith of which he secured delay, excluded any objection by him, 


(1) (1875) L.R.3I, A, 230, 
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in the absence of fraud, to irregularities in the attachment, their 
Lordships find it sufficient for disposal of this appeal to hold that, 
assuming the findings of the Subordinate Judge to be correct, 
these irregularities did not so materially affect the proceedings on 
the sale day as to justify the setting aside of tho sale, It must be 
remembered that the main purpose of attachment is to prevent 
the transfer or charging of the property attached by the judgment- 
debtor. No date of sale is fixed until the sale proclamation, 
and, in view of their Lordships’ decision, it must be taken that 
the sale proclamation and the subsequent proceedings were 
regular, In this case these proceedings extended over several 
months, and any effect of the irregularities in the attachment on 
the actual sale is highly problematical and remote and is iosuffi- 
clent to form the basis of the substantial injury which the appel- 
lants require to prove. Their Lordships are therefore of opinion 
that the appellants’ objections to the attachment do not avail them 
in the present application to have the sale set aside. 

Their Lordships will accordingly humbly advise His Majesty 
that the appeal should be dismissed with costs, and that she decree 
of the High Court should be affirmed. 


W. W. Box & Co.: Solicitors for the Appellants. 
A. J. Hunter & Co.: Solicitors for the Respondents, 


A, T, M. Appeal dismissed, - 
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Before Mr. Justice R, C. Hitter and Mr. Justice C. C. Biswas. 


Cmi. l RAJENDRA NARAYAN ROY 
1998, - p. 
Samna? 


March, 8, 9, 10, 14, BHAIRABENDRA NARAVAN ROY AND OTHERS* 


1 , 18, 21, 30. 
a gti "nm klesne profits Preliminary decree for possession nof specifying the exact date 


from which mesne profits are to be assessed — Preliminary decree directing 

assessment of mesne profits up te the dale of delivery of possession, not 

questioned in appeal-— Assessment of misne profis, if te bs up to date ef 
appellate decree— Bona fide, and wanton and malicious, trepass —Collection 
charges—Interest en mesne prefits—Mode of calculating interest —Delay 
in applying for possession—Variation in interest on mesne profits decreed 
by lewer Court—No appeal or cress-ebjectten — Profits earned by wrong- 
deer yearly. 

The preliminary decrees gave the plalntifis mesme profit. They did not spe 
clfy the exact date from which meme profits were to be assessed. The decrees 
were drawn up in accordance with the form given as Form No. 23 In Appendix 
D of the Civil Procedure Code, 1908. 


Held, that the decreas entitled tbe plaintiffs to mesae profits for 3 years 
anterlor to tbe suit (eee article 109 schedule I of the Limitation Act, 1908), if 
profits had been received or might have been received by the defendant within 
that period. ee : ZEE" 

The preliminary decrees directed aseasment .of mesne profits up to the date 
of delivery of possession. This was not attacked by the defendant when he 
appesled : 

* Held, that hs could not raise the point that mesne profits ought to have 
been assessed up to three years from the passing of the appellate decrees. 

The plaintiffs granted a lease of waste lands to the defendant. He kept 
within the boundaries of the grant but was obliged to restore possession to the 
plaintiffs on the ground that the area mentioned in the Kabullat and not the 
boundaries would prevail ; 

Held, that the disposseesion from the land was not wanton and malloious 
on the part of the defendant, 

The distinction between bona fide trespass and wanldn trespaes cannot now 
be maintained owing to definition given of mesno profits in the Civil Procedure 
Code, 1908. 

Altaf AH v. Lalji Mal (1); Abdul Ghayur v. Raja Ram (2) and the pitser 
dicium in Raja Seskihania v. Raja Sarat Chandra (3)dissonted ftom. 


*Apppeals from Original Decrets Nos, 157 to 139 of 1934 &nd. Nos, 26 and 
37 of 1935 with Cross-objections, against the decrees of Upendra Chandra Ghose 
Esg., Subordinate Judge of Rajshahi, dated the 19th August, 1954. 

(1) (1877) I. L, R. x All, s18(F.B.), 

(a) (1901) IL. L. R. ag All. 252. 

(3) (1921) 34 C. L. J. 415- (430). 
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Secretary of State for India in Council v. Sars]? Kumar Acharjya Cheudhu- 
ry (1) referred to. 

In calonlatmg the amount of meme profits collection charges are to be deduo- 
ted from the gross réalisations. 

Even when there is no evidence as to the actual amount spent for collection, 
the customary rate In India ls 10 per cent, 

Secretary af State for India in Council v, Sare) Kumar UMS Chen- 
dhwry (2) referred to. 

Mesne profits include interest, but the court may in its discretion -either 
refuse to give interest or give interest at such a rate as It thinks fit, 

Six per cent and not twelve per cent is the nsual rate of interest awarded on 
the amount of mesne profits from the date of Institution of suit for idc 
poeseasioc. 

Secretary of State for i nM v. Seroj Kumar Aigbive Chon 
dkury (1) referred to. 

In the present case there were no special circumstances "which would elther 
disentitle the plaintiffs to any interest or entitle them to get interest above the 
usual rate nor there were any valid reason. for making any distinction between 
different periods for calculation of interest. 

Babu Kedar Nath Goenka v. Babu Bagehsmari Prasad Singh (4) referred to. 

As the plaintiffs were entitled under law to walt till the last day of three 
years from the date of the appellate deorees, interest could not be disallowed 
for delay in applying for possesion. 

In the absence of any memoranda of appeals or of cross-objections, the plaln- 
tiffs could attack the judgment relating to their olaim for interest on meme 
profits but the total amount of meenb profits decreed in their favour by the 
lower court coald not be increased. 

Sri Ranga Thathechariar v, Srinivasa Thathackariar (4) referred to. 


As interest is an integral part of mesno profits, the plalatiffa respondents 


wore entitled to maintain the amount of mesne profits decreed to them by the 
lower court by a relative variation of the constituent elements without filing 
memorandum of crass-objections. They were entitled to urge that if the inter- 
est be reduced by the appellate court, the profits might be assessed ata higher 
figure, if the evidence supports it, provided that the total did not exoeed the 
amount decreed as mesne profis by the lower court and vice vorm. 


When profits are earned or might have been oarned by the wrong-doer 
yearly, interest on those profits must be calculated yearly and year by year. 

Burro Durga Chowdhrant v, Meharani Surut Sundari Debi (5) distin- 
guished, - 

(1) (1934) L. R. Gal. A. x3 (62) ; I.L. R, 62 Calc. 499. 

(3) (1934) L. R; 621. A $3 (66) ; I. L. R. 6a Calc. 499. 

(3 (1937) L. R. 64 1. A. 24 ; 65 C. L. J. 374. : 

(4) (1927) I. L. R. 50 Mad. 866. 

(9 (1881) L. R. gL. A. 1; DL L. R. 8 Calo. 932, 


x 
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Appeals by the Defendant and Cross-objections by the Plaintiffs 
in Appeals Nos. 26 and 27. 


Applications for ascertainment of mesne profits, 


_ , The. material facts appear from the judgment. 


Messrs. Bireswar Bagchi and et Nath Banerji for the 
Appellant. 

Mr. Byomkesh Basu for the visse: in | Appeals Nos, a6 
and ,.37. 

Messrs, Sharat Chandra Roy Choudhury and Krishna Kamal 
Maitra for the Respondents, 

Afr. Smriti Kumar Roy Chowdhury for the Respondents in 
Nos, 26 and 27. 


C. A. y. 
The following judgment was delivered : 


These five appeals are by the defendant and gre directed against 
five final ‘decrees for mesne profits passed against him by the 


Subordinate Judge of Reajshahi, The commissioner appointed 


to ascertain mesne profits reported the aggregate amount of 
mesne profits in the five suits to be Re 17,973-8, but the learned 
Subordinate Judge has increased it considerably, his figure after 


amendment of two of the decrees amounting to Ra 37,395-7-5. 


The plaintiffs and the defendant are’ co-sharers of the revenue 


paying estates which formed, ths subject-matter of the five suits 


(Title Suits Nos. 79 to 83 of 1911), and although their shares were 
slightly different in the different properties, we may take it roughly 
that the share of the plaintiffs in semindari and Patni right is 974 
annas and the defendant is the owner of the remaining 6% annas 
in zemindari right. There were in the past disputes and differences 
between them as regards the common enjoyment of joint Khas 
lands These were settled in the year 1899 by the plaintiffs 


granting settlement in Kaimi Mokarari right of their share in 


specific lands to the defendant Kabuliats were executed by the 


defendant in favour of the plaintifs evidencing these settlements, 


The lands, the subject-matter of these leases, were then mostly 
‘unreclaimed, and the defendant began reclamation work. In rgrr 
the. plaintiffs instituted the five suits mentioned above for recovery 
of possession of lands which according to them were in excess of 
the Kabuliat lands and for mesne profits. Their case was that in 
1910 they came to know that the defendant had encroached upon 
the Khas lands of the parties under colour of their title under the 
sid Kabuliats of the year 1899. They accordingly prayed for 
Khas possession in their 95$ annas jointly with-the defendant of 
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the encroached lands and for mene profits for the petiod beginhing 
from the date of dispossession till recovery of possession, Thess 
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five suite were consolidated and decreed in part by thé learned Rada a Mart 


Subordinate Judge onthe a3rd June, 1914. The decrees directed 
delivery of Khas possession to the ‘plaintifs jointly with the 


vn 


defendant and it was further directed in each suit that tbe' plaintiffs — Nanyan' Ro): 


“do get a decree- for mesne profits from before the institution of 
the suits and up to recovery of possession: under.clauses (b) and (c) 
of Order 20, rule 12 of the Code of Civil Procedura and that'the 
amount of the mesne profits be ascertained at a later stage of the 
suit,” ;Five‘appeals were preferred to this Court against the five 
decrees paused by the learned Subordinate Judge, and in these 
appeals this Court by its judgment and decreas dated the agth 
January, 1918, confirmed the decrees of the Suborditate Judge 
subject to some modifications. These modifications related to 
tome plots of lands which the Subordinate Judge bad found to te 
outside the Kabuliats of 1899, but which this Court found to be 
included in them, The preliminary decrees for mesne profits as 
made by the Subordinate Judge were confirmed, 

The plaintiffs took deiivery of possession through' Court on the 
roth December, 1930 of the subject-matter of Suit No.'83,:'0n.tha 
roth February, 1922 of the subject-matter of Suits Nos. 8o and 82, 
and on the arst February, 1922 of the subject-matter.of Suits 
Nos 79.and 8r. Thereafter in 1983 they applied for ascertain 
ment of mesne profits, and a commissioner was appointed -~to 
estimate them and to make a report to Court. The commissioner 
submitted his report on the gth October, 1928. Written objections 

were filed both by the plaintiffs gnd the defendant, The said 
ues were determined after about 5 years, i4, in 1933, the 
judgment of the Subordinate Judge being delivered on the xgth 
August, 1933. 
' The subject-matter of Suit No. 83 of rgrr which has given rise 
to First Appeal No. 26 of . x935 is a Jalkar. The main polat raised 
in this appeal being different from those raised in the other four 
appeals, the said appeal wil be dealt with separately. "The-points 
raised in the other four appeals are common, except that there are 
additional points in First Appeal No. 138 of 1934 which is against 
the decree for mesne profits passed in Title Suit No, Bo ol 19r, 
and in First Appeal No. 139 of r934 which is directed against'the 
decree passed in Title Suit. No. 82 of rgrr.- The common 
points urged by the appellant’s Advocate Mr, Bagchi are “the 
following i— ^. .. T 


W 
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(1) that mesne profits ought not to have been assessed 
on the besis of the value of paddy, but on the basis of forest 
produce ; 

(3) that no mesne profits ought to have been assessed for any 
period anterior to the miit ; 

(3) that meene profits ought to have been assessed up to three 
years of the date of the High Court's decrees and not up to the date 
of delivery of possession ; 

(4) that if the price of paddy be taken as the basis for the 
calculation of mesne profits, the quantity of paddy that the lands 
were capable of producing ought to be taken as estimated by the 
the commissioner ; 

(5) the area on which mesne profits are to be assessed must be 
taken to be much less than the commissioner's estimate ; 

(6) that 10% ought to be deducted for collection charges and 
£7/ more on account of costs of manuring the land and for gis for 
cutting paddy ; 

(7) that no interest ought to be added to the profits, and 
that at any rate the Court below.should not have added interest 
at the rate of r2 per cent up tothe date of the High Court 
decree, and 

(8) that the method of calculating interest adopted in the case 
is wrong. 

The first point urged before us is an entirely new point. It is 
moreover inconsistent with the position taken up by the defendant 
in the lower Court. Inthe lower Court he all along assumed the 
position that the assessment of mesne profits ought to be on the 
basis ofthe quantity of paddy produced on the land and its value. 
On these points he examined a large number of witnesses, Mr. 
Bagchi now says that all the lands in suit were covered with forest 
and that they have been reclaimed and brought under cultivation 


l through the agency of his client or his aAjarrz. He refers to the 


definition of meme profits in the Code of Civil Procedure and 
draws our attention to the qualification that mesne profits "shall not 
include profits due to improvements made by the person in wrongful 
possession", He says that crops of paddy have been produced solely 
by reason of the improvements made by his client, The evidence 
in this case adduced by the defendant himself discloses that the 
cost of reclamation and of making the lands fit for cultivation 
was as low as Ra. 4 per Bigha (D. W. 9, p. 465). This shows that 
the lands in suit were not covered by dense forests, but were more 
inthe nature of waste lands, i e. culturable, pal. Possibly all 
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that had to be done was to clear the weeda-and to level the lands 
to some extent. It cannot be said, therefore, that the out-turn of 
paddy crops was due to the improvements of the defendants or 
his agents. Woe cannot even say onthe evidence that the yield 
was more because of the alleged improvements made by the defen- 
dant, "There is no evidence that the defendant raised any embank- 
ment or other protective works or made any special arrangement 
for irrigation, except the slight evidence that in village Hypopather, 
an attempt was made to erecta bund for preserving water, but the 
work has been left incomplete. He simply cultivated with paddy 
through adAavs what in its natural state was culturable, and only 
ordinary and customary methods of cultivation were adopted by 
his adkiars. Apart from the fact that the contention raises a point 
which, depending as it does upon investigation into facts, cannot 
be allowed to be raised for the first time in appeal, we do not, on 
such scanty materials as we have on the record, see any merit 
in the contention, We accordingly over-rule it. 

The second and third points urged relate to the period for 
which mesne profits are payable. With regard tothe period ad 
quo, the argument is of a two-fold character. Firstly, that no 
period for which mesne profits are to be assessed being definitely 
fixed by the preliminary decrees, no mesne profits can be awarded 
for the period anterior to the suit ; and secondly, that there is 
no reliable evidence that the whole of the lands for which mesne 
profits have been assessed became fit for cultivation before suit. 
In connection with this second point, we shall also deal with the 
sth point indicated above, namely, the extent of the culturable 
area. The commissioner and the Court have calculated mesno 
profits from the roth May, 1910, the date on which the pns 
came to know of the encroachments. 

In the plaints the plaintiffs claimed mesne profits ‘from the 
date of dispossession till delivery of possession, and the decrees 
gave them mesne profits anterior to the suits- Their case was that 
the dispossession had been some time before the suit, but they 
only came to know about itin the year 1910, a year before the 
institution of the suits. To deféat the plaintiffs! suit on the ground 
of limitation the defendant pleaded that he had reclaimed the 
lands in suit more than twelve yoars- before suit, and led evidence 
in support of his plea. His plea of limitation was negatived by 
the Court and the decrees were passed. He now turns a somer- 
sault, The commissioner went to the locality and found the 
process of reclamation to be gradual. Onthe evidence which was 
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before bim he came tothe conclusion that the lands in respect 
of which he assessed mesne profit .had been made fit for cultivation 
and were actually being cultivated at least from the roth May, 
1910, ‘In each village he found that some areas were stil waste 
and he did not take those into consideration in the assesment. 
The plaintiffs pressed the objection that the commissioner had 
shown more lands as waste than were actually so, but it does not 
appear that the defendant challenged before the Court the 
commissioner's figures. Nothing convincing has been placed 
before us to show that the commissioners or the Court's 
findings regarding the time when the lands assessed to mesne 
profits were first cultivated or as to the extent of lands brought 
under cultivation are wrong. We accordingly affirm those 
findings. 

The preliminary decrees gave the plaintiffs mesne profits before . 
suit. They did not specify the exact date from which mesne pro- 
fits were to be aseested. These decrees have been drawn up in 
accordance with the form given as Form No. 23 in Appendix D of 
the Civil Procedure Code, In our jadgment the decrees entitle 
the plaintiffs to mesne profits before suit for such period as the 
law entitled them to, that is to say, from 3 years anterior to the 
suit (Art. rog, Limitation Act), if profits had been received or 
might have been received by the defendant within that period. 
The finding is that profits were received by the defendant from the 
roth May 1910, and the claim for the period is not barred by 
limitation. 

With regard to the period as quem, the preliminary decrees 
directed assessment of mesne profits up to the date of delivery of 
possession, This portion of the decrees was not attacked by the 
defendant when he appealed to this Court and has accordingly be- 
come final. He cannot now raise the point that mesne profits 
ought to have been assessed up to the 28th January rgar, i. e. up 
to three years from the passing of the High Court decrees. In 
fact this point was not urged in the lower Court, and we take it, 
was abandoned in view of the terms of the preliminary decrees, 
We accordingly over-rule the and, 3rd and sth points urged by the 
appellant. 

The next point for consideration is, what quantity of paddy 
must be taken as the yield per Bigha. The evidence is that the 
lands in suit as also the adjoining lands were cullivated on Aag 
system. The plaintiffs have lands in Khas possession near the lands 
in sult which they have been cultivating in dkag for many years 
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The remarkable feature of the case is that neither the plaintiffs nor 
the defendant have produced any documentary evidence’ in the 
shape of collection papers to prove what quantity of paddy per Bigha 
was delivered by the adAjars during the years under assessment. 
They have on the other hand rested their case entirely upon 
oral evidence much of which is worthless In this state of 
the evidence the commissioner and the lower Court could: only 
proceed upon the basis: of assessing what the defendant 
might with ordinary diligence have received. ` The- culturable 
lands are of three classes, classified according to their pro- 
ductive powers, & g. Kandar, Ahandar and cultivable Danga. 
Relying mainly upon the evidence ‘of P. W. 21, the commissioner 
came to the conclusion that the average produce per Bigha 
of Kandas, Akandar and Danga lands which had been reclaimed 
years ago was respectivaly 5 mds, 4 mds. and 3 mds. ; the average 
produce of the three classes of land taken together being 44nds. per 
Bigha. The commissioner also referred to the evidence of P. W's 
I, I5, 33, and 37. He then states that in recently reclaimed 
lands the yield would be less, and accordingly estimated the aver- 
age yield of the three classes of lands in suit to ba 3 mds per 
bigha, i. e, he took 4 mds per bigha for Xandar, 3 mds. per bigha 
for Akandar and 2 mds. per bigha for Danga lands. The learned 
Judge has relied upon the evidence of P. Ws. rz, 14, 15, 29, 30 and 
23 &nd has come to the conclusion that the average yield of the 
aforesaid three classes of land which had been reclaimed many 
years ago can be taken at 434 mds per bigha. He agreed with 
the commissioner that lands reclaimed in comparatively recent 
times would produce less. For that he made an allowance of 20 
seers per bigha and fixed the average at 4 mds per bigha. The 
witnesses relied upon by the learned Judge speak of the yield of 
their lands which had been reclaimed many years back and has so 
improved with the process of tilling. P. W. 1 says that during the 
last zo years the average yield of Xandar lands was 6 or 7 mds, per 
bigh&, of Akandar, 4 or 5 mds. and of Danga lands 2 org mds 
He also sys that in years of scarcity the produce was much less, 
He further admits that bad years were frequent. P. W. ar gives 
the average yield of his lands as 4 mds. per bigha for the last 20 
years P. W. r4and P. W. 30's estimates are too high and are 
not supported by the evidence of the other witnesses of the plain- 
tiff who have been taken as reliable, P. W, 15 speaks of Kandar 
lands only, and gives the produce at 5 mda or so, but gives no 
idea about dhasdar or Danga lands. P. W. ag speaks of the 
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average produce for two years only in respect of 4 bighas of land 
in Mouz1 Santail, a village well watered with irrigating tanks and 
one which knows no scarcity. The average yield of Xandar lands 
is given by him as 7 mds, a bigha. Most of the lands in suit lia 
in villages with no irrigation and where the effect of drought is fre- 
quently felt. The evidence of P. W. 23 would give for the Zas- 
das, Akandas and Danga lands in the well watered village Santail 
an average of less than 4 mds. a bigha. In this state of the evi 
dence we are Of opinion that the commissioner's estimate is more 
correct when he took 4 mds, 3 mds. and a mds, as the average 
yield per bigha of Kandar, Ahkandar and Danga lands respectively. 
In calculating the amount of mesne profits these figures of the com- 
missioner must accordingly be taken. There is now no dispute 
as to the price of paddy which must be taken at Rs. 3 per maund. 
The decrees of the lower Court must be modified accordingly. 


The next question for our consideration is what deductions from 
the gross profits ought to be allowed in calculating the amount of 
mesne profits, The lands being let out in d4ag eystem, th» adkiar 
took half the produce asthe price of labour. The Kabuliats on 
record prove that the adÁiar supplied the seeds, cultivated the 
land, reared the crop, reaped them in the presence of the land- 
lords’ men and had to carry them free of cost to the landlords’ 
Kutchery (Ext. Ar, p. ro, Pt. IE of the Supplementary Paper 
Book) For all this he was to get half the produce. The remain- 
ing half represented the landlords’ share, and the point for consi- 
deration is what deductions ought to be made from this half for 
gesoming mesno profit, The commissioner allowed 5% on the 
total produce as reclamation charges. That has also been allowed 
by the learned Judge, and we do not find any tangible evidence 
on which we would be justified in increasing the percentage. 
The commissioner allowed s0% of the gross produce for risk of 
cultivation, collection charges and for the costs of supplying 
manure, etc, by the landlord. The Judge has only allowed s% on 
gross produce for the risk of cultivation. This works out at 10% 
of the landlord? share. We think this is a fair percentage. The 
learned Judge did not allow any deduction on account of manur- 
ing charges, etc., and on the evidence we think he is justified in 
rejecting the defendant's claim on this head. He has not allowed 
any deduction on account of collection charges and has assigned 
two reasons namely, 


(1) thet the defendant beiog uot a bona fide trespasser, that is, 
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the dispossassion by him being EAREN he is not entitled to 
deduct collection charges, 
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(2) that there is ro evidence that the defendant had to incur Rajendra 'Natiyan 


any expenses for getting the peddy from the ad Mars, who accord- 
ing to contract bad to reach the landlords’ share of the paddy to 
his Katchery free of cost. 

We do not consider any of these reasons to be sound. Assum 
ing for the present that the dispossession of the plaintiffs by the 
defendant was wanton and malicious, the question is whether in 
calculating the smount of mesne profits collection charges are to 
be deducted from the gross realisations, The distinction between 
cases of dona fide trespass and wanton trespase was firat drawn by the 
Allahabad High Court, and it was stated that in the former case, 
allowance for collection charges is admissible, but not in the latter; 
The matter was ultimately referred to & Full Bench of that Court 
Aaf AH v. Lalji Mal (1X). The Court was divided in the 
proportion of three to one. Stuart, C. J. held that even in the 
case of malicious and wanton trespass, collection charges are to 


be deducted in assessing mesne profits, The majority of the . 


Judges however held otherwise. The case was decided when the 
Code of Civil Procedure in force had no definition of means profits, 
and tbe proposition that- in the case of wanton trespass the Court 
may refuse to sanction collection charges was-rested on the 
authority of Wood v. Morewsod (a), The next case of the samé 
Court, where the point was discussed in some detail; was- decided 
when the Civil Procedure Code of 1882 was in force, which con 
tained a definition of mesne profits Dusgas Mal v. Jai Ram (3). 
, The decision of the majority in the aforesaid Full Bench case was 
followed, and the decision in McArthur v. Cornwall (4), was 
subjected to minute analysis The head-note of that case was said 
to be misleading. A decision of Strachey C.]. in Abdul Ghafur 
vi Raja Ram (5) was distinguished, and a passage from Girish 
Chandra Lahiri’s case (6) divorced from its context was quoted to 
support the proposition that in cases Of wanton trespass, the Court 
would be right in disallowing collection charges. No reference 
was made to the statutory definition of mesne profits, In Me 
Arthur's case (4) collection charges were actually deducted in 


(0 (1877) 1. L. R. 1 All. 518. (2) (1841) 3 Q. B. 440. 
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asmessing damages It may be that the trespass was not an 
aggravated one, but Lord Hobhouse cannot be taken to have laid 
down the proposition that in the case of aggravated trespass, 
collection charges of the costs of management was not an ad 
miseible allowance. The distinction so drawn by the Allahabad 
High Court was introduced without critical examination in this 
Court: in the case of Raja Sashikanta v. Raja Sarat Chandra (1). 
The point did not arise at all on the fifth ground urged by the 
appellant in that case, which raised the question of the rate 
of interest only, and,the observation that in the case of mala fide 
trespasa no collection charges should be deducted in assessing 
mesne profits, is an oditer didum. For this objfer dietum reliance 
was placed on the decision of the majority in the Fall Bench case 
of Aitaf AK v. Lalfi Mal (a) referred to above and on the decision 
of Lord Macnaghten in Dakshina Mohan v. Saroda Mohan (3), 
which was a case of a-different type altogether. In the last men 
tioned case the plaintiff got a decree for possession in the High 
Court and took possession in execution of that decree, while an 
appeal against the High Court decree was pending before the 
Judicial Committee of the Privy Council which ultimately reversed 
the High Court decree. While the plaintiff was thus in possession, 
he was obstructed by the defendant with the result that he could 
only collect trifling sums from the property and had to pay Govern- 
ment revenue from his own pocket to preserve the property from 
sale. This amount he sought to recover by suit. His possession 
was lawful, for he obtained it in execution of a decree, till then a 
good decree, in his favour, and so he could not be called a sala 
Ade trespasser, The High Court dismissed his suit, remarking that 
though he could use the outgoings for reducing mesne profits, he 
could not recover them as plaintiff in a suit, The Judicial Com- 
mittee did not agree with the last part of this proposition, The 
case did not relate to collection charges and was not a case of 
mala Ade trespass at all The- Judicial Committee had not to 
consider a case of mala fde trespass, and its decision cannot 
even by implication be taken as laying down the proposition tat 
& mala fide trespasser is not entitled to claim deductions for costs 
of management in an assessment of mesne profits against him. It 
is also pertinent to remark that even in the case of sala fide 
trespass the majority of the Judges in the Full Bench case of Altaf 

(1) (1921) 34 C. L. J. 415 (430). 

(2) (1877) I.L. R. r All. &18. 

(3) - (1893) L. R. aol. A. 60 ; I. L. R, at Calo, 14a. 
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Ak v. Lalji Mal (1) held that revenue and ground rent are 
admissible deductions. The fundamental point that mesne, profits 
are after all profits which the wrong doer had intercepted from the 
lawful owner, profits which he, the wrong doer, actually realised. 
or might with ordinary diligence have realised, is lost sight of in 
the above mentioned cases, and the issues clouded by drawing 
inferences, not necessary inferences, from English and Piivy 
Council decisions. "The Allahabad decisions are not binding on 
us nor is tbe oditer dicum in Raja Sashikanta’s case (s) and the 
proposition laid down in these cases cannot be taken to be good 
law, being inconsistent with the definition of mesne profits given io’ 
tbe Code, and moreover must be taken to be overruled by the 
Judicial Committee in the case of Secretary of the State for India 
in Council v. Saroj Kumar Acharjya Choudhury (3). On the facts 
we also hold, in disagreement with the learned Subordinate Judge, 
that the dispossessions from the lands were not wanton and 
malicious, The plaintiffs granted a lease of waste lands to the 
defendant. H3 kept within the boundaries of the grants but was 
obliged to restore possession to the plaintiffs op the ground that 
the area mentioned in the Kabuliats and not the boundaries 
would prevail, 

The second ground given by the learned Subordinate Judge 
also does not appeal to us The evidence discloses that in the 
locality a landlord who had let out lands on &Aag system on similar 
terms had to incur costs of collection, The watchman alone in 
whose presence the paddy was to be cut and divided by the ad&jast- 
had to be paid 234% by the landlord from his share, and there are 


his other expenses which can be legitimately called collection, 


expenses, Even when there is no evidence as to the actual amount 
spent for collection, the customary rate in India is ro% [Secretary 
of State for India in Council vy. Saroj Kumar Acharjya Choudhury, 
(4)) We therefore think that in the present case the defendant 
is entitled to a deduction of an additional 10% of the value of 
gross produce on account of collection charges. That is, instead 
of 25% deductions allowed by the commissioner and 10% allowed 
by the Subordinate Judge, he is to have 20% deduction. The 
decrees of the lower Court must also be thus modified. 

The only other question that remains is the question of interest, 


(1) (1877) I. L. R. 1 All. 518. 

(8) (1pa1) 34 C. L. J. 415. 

(3) (1934) L. R. 62 I, A. 53 (62) ; L L, R. 62 Cake, 499. 
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died and two questions arise under this head, vix. (a) rate of interest- 
1938. and (b) the mode of calculation. Mesne profits now include 


Rajendra Narayan interest, but it is settled law that the Court may in its discretion 
|^ Roy either refuse to give interest or give interest at such a rate as it 
iada thinks fit. The learned Subordinate Judge has given interest (i) 
ma RO: at 137, per annum from the 1oth May, 1gir, to the date of the 
bg High' Court's decree (a9-1-1918), (2) no interest from that date 
till the date of application for ascertainment of mesne profits 

(12-6-1922), (3) 6% interest from that date till the commissioner 

appointed to ascertain mesne  profiu submitted his report 

(9-10-1928), and (4) 3% from that date till the date of the decree. 

Then from date of the decree interest is to run at 67, on the 

decretal amounts, We do not think that the rate of interest should 

be r2% for the first period. Six per cent under existing conditions 

is the usual rate [See Secretary of Stats for India in Council v. 

Saroj Kumar Acharjya Choudhury (1) We do not find any 

special circumstances‘ which would either disentitle the plaintiffs 

to any interest or entitle them to get interest above the usual rate, 

nor are we satisfied that there are any valid reasons for making 

any distinction between different periods for calculation of interest. 

[Sse Babu Kedar Nath Gonka v. Babu Bageshwari Prasad 

Singh(s)| The learned Subordinade Judge disallowed interest 

for the second period on the ground that the plaintiffs made 

delay in applying for possession, They were entitled under the 

law to wait till the last day of three years from the date of the 

appellate “decrees, There was nothing to prévent the defendant - 

from surrendering possession either, if he wanted. The aforesaid 

reason of the learned Subordinate Judge accordingly does not’ 

appear to be sound. In reducing the interest to 3% for the fourth 

period the learned Subordinate Judge has said that ‘the plaintiffs 

were guilty of laches in not bringing up the commissioner's report ` 

for consideration by the Court earlier, An examination of the 

order sheet, however, discloses that the plaintiffs were not entirely 

to blame, They applied for adjournment on some occasions, the 

defendant also so applied but the consideration of the report of 

the Commissioner was delayed mostly on account of an abortive 

attempt at compromise through the intervention of the Collector 

of- Maldah and also on &ccount of the Coutt being engaged in 

other cases The plaintiffs ought to have, in our judgment, been 


" (1) (1934) L: R. 62 I. A. 53 (62-62) ; I. L. R. Ga Cals, 499. 
(a) (1937) L. R, 64 I. A, 24 j 65 C. L, J. 374. 
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given by the Court below interest at the rate of 6% for this period 
This raises the question whether they are entitled to have these 
modifications in the rate of interest made in their favour inthe 
absence of any memoranda of appeals or of cross-objections by 
them, One fact is clear that a decision by us-in their favour 
would not increase the total amount of mesne profitas decreed in 
their favour by the lower Court, Subject to this, we are of ‘opinion 
they can attack the judgment relating to their claim for Interest 
without filing. memoranda of crossobjections. The principle has 
been thus formulated by Srinivasa Ayyar, J. in the case of Sri 
Ranga Thathachariar v. Srinivasa Thathachariar (1). When an 
item in an account appearing in the decree of the lower Court is 
reduced by the appeal succeeding, the respondent without filing 


any memorandum of cross-objection can support the said decree 


by shewing that the lower Court had wrongly decided against 
him on other.items, but it is not open to the respondent to have 
adjudicated by the appellate Court rights or causes of action 
which have been decided against him in the lower Court without 
filing an appeal or memorandum of cross-objections. As interest 


is an integral part of mesne profits, the plaintiff respondénts are 
entitled on the said principle to maintain the amount of mesne 


profits decreed to them by the lower Court by a relative variation 


of the constituent elements without filing memoranda of cross 


objections, They are entitled to urge that if interest be reduced 
by the appellate Court, the profits may be assessed at a higher 
figure, if the evidence supports it, provided that the total does 
not exceed the amount decreed as mesne profits by the lower Court, 
and ‘vice persa. This involves no challenge to a different right 
or a different cause of action adjudicated against them by the 
lower Court which is not under challenge in the appeal at the 
instance of the appellant, We accordingly direct that the plain 
tiffs should have interest on the assessed profits at the rate of 
6% for all the periods mentioned by the Subordinate. Judge, 
subject to the limits indicated, 

Regarding the mode of calculation of interest, the paii 
stands thus: Simple interest has been allowed to be calculated 
year by year. This is a sound principle, for when profits are 
earned: or might have been earned by the wrong doer yearly, 
interest on these profits must be calculated yeatly and year by 
year, Itis however, urged by Mr. Bagchi that this is against the 


(1) (1927) L L. R. so Mad. 866 (875). 
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decision of the Judicial Committee in Zfwrro Durga Ckomdkrasi 
v. Maharani Sussi Sundari Debi (1). That case does not support 

Mr. Bagchi’s contention. There a decree was passed before the 
Civil Procedure Code of 1883 came into force. The decree simply 
stated that the plaintiff was to get mesne profits for a certain period. 
to be ascertained in execution with interest at 67/ from the date of 
ascertainment of mesne profits The executing Court added up 
the realisations from the tenants for that period and allowed in 
terest at 6% on the sum total from the date of the ascertainment 
till recovery or payment of the sum so ascertained. On appeal 
the High Court held that the plaintiff must be given compensation 
for being kept out of his profits and so directed that interest at 
6% should be added year after year to each year's net realisations. 
This part of the judgment of the High Court was sst aside. The 
Privy Council pointed out that the executing Court could not add 
to the decree, It became necessary therefore to consider the maan- 
ing of the words "mesne profits" as used in the decree. The Civil 
Procedure Code of 1877 did make interest on profits a part of 
mesne profits, and their Lordships accordingly held that interest 
on profits was nota part of mesne profits, The loss of interest 
year by year upon these profits they said, was merely damages ' 
suffared by the plaintiff. That case is certainly no authority 
for the proposition that where interest is claimable under a decree 
for mesne profits, such interest cannot bs calculated year by year 
on the yearly profits. Itonly laid down in accordancs with the 
law then in force that mesne profits did not include interest on 
profits a position which has sinca been altered by the amendment 
of the definition of mesne profits in the Civil Procedure Code of 
1882. "The' decision in ZZwrro Durga’s case (1) was explained by 
a Division Bench of this Court in the case of AaAaraman Munshi 
v. Surnomoyt Debi (2) in the manner indicated by us, and as the 
decree for mesne profits in the last mentioned case was passed 
after the Code of 1881 had come into force, interest was added 
year by year to the yearly profits, to arrive at the amount of mesne 
profits payable by the defendant. We accordingly over-rule this 
point urged by Mr. Bagchi, 

- Three special points have been taken, two in Appeal No. 139 
of 1934, which corresponds to Suit No. 8a of rgrz, and the third 
in Appeal No. 138 of 1934, which corresponds to Suit No, 8o of 
1911. They are respectively thus :— 

(1) (1881) L. R. gI. A, 5 : I. L. R. 8 Calo, 332; 
(2) (1908) I. L. R. 30 Calo. 506. 
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sohedule the quantity of the lands of Mouzi Dhatore and the 
boundaries thereof which according to. the plaintiffs had been 
encroached upon was stated. Sixteen other items described the 
lands encroached upon in other Mouzas. Of these Mouzas Kaima 
and another Mouza Raghabbati adjoined Dhatore. * There was 
a local investigation by an Amin and thereafter a petition for 
amendment of the plaint was put in by the plaintiffs, Paragraphs 
3 and 4 of the plaint were left untouched, but item No. r of the 
schedule was sought to be replaced by another item which releted 
to some lands of Mouza Dumuri (pt. I p. 17 of the Supplementary 
Paper Book) This amendment was allowed, Mr. Bagchi's con- 
tention is that by this amendment the lands of Dhatore went out 
of the suit, If we confine ourselves only to the schedule of the 
amended plaint and refuse to look into the body of the plaint and if 
nothing else had happened thereafter, Mr. Bagchi’s contention 
would seem to have force. But at the hearing other things 
happened. The defendant claimed the whole of 428 Bighas. 734 
Cottas of land found- to be in bis possession by the Amin as part 
of his roo Bighas tenancy of Dhatore on the ground that the 
boundaries of his Kabuliat of 1899 for the same covered the said 


aren, . The Subordinate Judge referred to the Kabullat and pointed 


out that no northern boundary was specified in it, the western 
boundary being repeated twice, He held that the defendant was 
entitled to only roo Bighas as appertaining to his tenancy under 
the plaintiffs, which area was bounded on the south, east and west 
by the Nitpore Road, Dhala Kandar and Pakua Saran respectively. 
He directed the Amin to show by a line how far the defendant’s 
said joe would extend to the north so as to include only roo 
bighas The Amin drew the line as directed on his map and the 
Court marked it as ga-ga. The Court found that the defendant 
was only entitled to lands from the Nitpore Road in the south up 
to the line sa-g&a to the north, and for the rest, that. is, to 328 
odd Bighas to the north of the line £u-eÀa, plaintiffs were entitled 
to a decree, These 328 odd Bighas according to its findings 
included 83 Bighas 1834 Cottas of Dhatore, and Khas lands of 
Mouzas Kaima and Raghabbati (pages 92 and 93, part I, Book A). 
The Amin’s map was made a part of the decree, This Court on 
appeal did not modify this part of the decree, It only dismissed 
the plaintiff's claim to another block of land marked as Block B 
in thé Amin's map for which the Subordinate- Judge had given the 
plaintiffs a decree. We, accordingly, bold that 83 Bighas odd of 
Dhatore ‘was adjudicated to belong-to the plaintiffs, and there is 
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no substance iu Mr. Bagchi's contention. The result of our caidas 
findings in Appeals Nos. 137 to 139 of [1931 and 27 of 1935 is that 1938. 
the decrees for mesne profits passed ‘by the learned Subordinate MORE Nifi val 
Judge in Title Suits Nos. 79, 8o, 8r and 82 should be modified in Roy 

. the following manner only :— Bbaírsbeodtá 


. (1) the gross produce of paddy must be estimated at 4 nds. Narayan Roy. 
. 3 mds, and 2 mds, per Bigha for Xandar, Akandar and cultivated Ex 
Danga respectively and the price should be calculated at R& a dd 
_ per maund, 
(2) from the -gross produce 20% must be deducted as for 
collection charges, costa of reclamation and risk ‘of cultivations, 
that is to say, 307, of the gross produce must be taken to represent 
the landlords’ net share of the produce. Of this the plaintiffs 
would be entitled to 9% annas share or such other shares as they 
are entitled to under the decrees passed in the said four suits, 
(3) to the yearly profits payable by the defendant to the 
plaintiffs as calculated in accordance with the above directions, 
simple interest at the rate of 6% per year calculated year by year 
should be added. 
On the mesne profits go ascertained interest would run at 
the rate of 6% from the date of the Subordinate Judge’s decree 
till realisation. 
Appeal from Original Decres No. 26 of 1935. 
The following judgments were delivered : 


Biswas, J.:—Turning now to Appeal No. 36 of 1935 corres 
ponding to Suit No, 83/31 we have already stated that this relates 
toa ja/kar, andit is the commoa case of both sides that mesne 
profits should be assessed in respect of this fa/kas not on the basis 
of the actual yield. of fish from the jalkar, buton the basis of 
rents realised. In support of the plaintiffs’ claim the plaintiffs 
rely ona Kabuliat, which is Ex. 5 in the case, said to have been 
executed by one Sahabat Mandal in their favour on thé 18th’ 
January, 1922, that -ia to say, more than a year after the plaintiffs 
took delivery of possession of. the fa/kay in execution of their 
decree. ‘ This Kabuliat which is a registered document was for a 
period of three years and showed .a rental of Ra. 450 per annum. 
The commissioner was not satisfied that this represented a genuino 
transaction at all -and declined accordingly to act on it. - There 
being no other evidence onthe side of the plaintiffsythe commie 
sioner proceeded to act on what might be taken.to be an admission . 
pn the side of the defendant, The defendant gaye eyidence ta 
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show what the total rent was which had been realised from all the 
bee/s belonging to the parties which were let outin ijara for the 
years 1321-1331,. and also provos that since 1331 when possession 
was taken by the plaintiffs of ths deeds which were the subject- 
matter of this suit, this annual rental was reduced to Rs, 185 per 
year. The commissioner was of opinion that this remission was 
due to the fact of the plaintiffs share in the dee/s in dispute being 
separated, and taking thatas the average gross profits, he allowed 
the plaintifs 2 decree for mesne profits at this rate, after making 
a deduction of ro per cent as collection charges. In other words, 
mesne profits were allowed at the net rate of Rs 166 per year 
for the period under asesesment, as to which it may be stated there 
is no dispute between the parties. 

The learned Subordinate Judge did not accept the findings 
of the commissioner, and in disagreament with him he held that 
exhibit 5, the Kabuliat, on which the plaintiffs relied was a genuine 
transaction, and that though it was fora period subsequent to the 
delivery of possession, still the rate mentioned in it wasa fair rent 
which could be taken to represent the average mesne profits for 
the period in question. In support of his view the learned Sub- 
ordinate Judge mainly relied upon the evidence of Sahabat Mandal, 
the executant of the Kabuliat. We have been taken through that 
evidence, and wa cannot say that we are at all impressed by it. 
In the first place, it is admitted by this witness that this was the 
first time that he was taking a lease of a fishery. He had no idea 
of fisheries before or of the profits which could be expected from 
leases of fishery, The document is no doubt a registered one, 
but that is all that can be said in support of its genuineness. It 
is rather extraordinary that a person in the position of this witness 
should take upon himself a liability to the extent of Ra 450 per 


, year without previously acquainting himself with the nature of the 


business or with reasonable expectations of profits from this kind 
of business. , 

Secondly, this witness admits in his cross-examination that he 
held the receipts for payments of rent alleged to have been made 
by him under this document, but none of these receipts was pro- 
duced by him. It was certainly incumbent upon the plaintiffs, 
ifthey relied upon this Kabuliat as the only evidence in support 
of their claim, to have produced these rent receipts and other 
satisfactory evidence of actual payments of rent to show that the 
Kabuliat was acted upon. That, however, was not done. Then 
wo have the further admission from this witness that he took this 
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lease because jaskars were increasing in value. Asa matter of fact, 
he states that he took a renewal of the lease on the expiry of 
the first term of three years atan enhanced rental of R& sooin 


other words, that in the course of three years rent of the jalkar. 


increased by Rs. 5o per year. It is quite evident that on this 
evidence, accepting that as true which we do not, it is impossible 
to take Ra. 450 as the fair net rental of the falkar for the period 
under assessment. On behalf of the plaintiffs it was urged that 
this lease was taken by this witness asa result of a bidding held 
by the plaintiffs and that it was admitted by one of defendants’ 
own witnesses that there was such a bidding. It is true that one 
of the witnesses on behalf of the defendant, D. W. 3 at page 
315 of the paper-book, says that he was present at the auction, 
but he is unable to say what was the highest bid offered or 
accepted. It may quite bethat there was some sort of auction 
held by the plaintiffs, but it does not follow that the rent recorded 
in the Kabuliat represented the highest bid or thatit was the 
actual rent which it was intended to realise from the tenant, In 
the absence of any corroboration of the evidence as to rent or as 


to payment of rent, we are unable to accept the evidence of 


this witness regarding the genuineness of this Kabuliat. It is also 
to be observed that the plaintiffs did not produce their. own 
collection papers which would have gone to show that rent was 
actually realised under this Kabuliat No reasons. have been 
given as to why this necessary evidence was withheld from the 
Court. The learned Subordinate Judge was largely influenced 
in the view which he took by the fact that the defendants on 
their side did not produce any collection papers to prove the 
profits during the period of dispossession, The defendants might 
or might not have been to blame in this respect. But that does 
not, in our opinion, help the plaintiffs! case if it is otherwise weak 
or unacceptable. It is not necessary for us to expres any 
Opinion as to whether the onus lies upon the plaintiffs in a 
case of this kind, but the fact remains that the evidence which the 
plaintiff offered is wholly unsatisfactory and insufficient. On the 
other hand, we have a figure as to fair rent which may be taken 
to represent an admission on the part of the defendant. In support 
of his case the defendant gave oral evidence of persons who were 
supposed to have been the syaradars of the fisheries during the 
period of dispossession, ‘This oral evidence, we may say at once, 
does not by itself carry any conviction whatever and may be 
discarded as wholy worthless, But although this is so, there were 
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ame certain considerations which were put forward by the commissioner: 
1938. : in his report to show that the plaintifs’ figure could not be at all 
Rajendra‘ Natuyan actepted.as a reasonable estimate of the probable profits from the 
Roy Jalkas, -Tho learned Subordinate Judge has not dealt with these 


Bhaltaberdra points at all in his judgment We agree with the learned com- 
Narayan Roy. misioner in holding that on the evidence Ra, 450 per year cannot 
Bisswas, 9. be regarded as a reasonable estimate of the profits, At the same 
nns time we are also doubtful in our mind asto whether Ra, 185 is 
&: reasonable figure either. But, as we have said, in the absence 
of any certain data, we are left with no other alternative but to 
accept the figure of Rs. 185 as the basis of calculation, The 
learned commissioner allowed ro per cent deduction as collection 
charges from the figure of Rs. 185 a year. We do not think, haw- 
ever, inthe circumstances stated that the defendants should be 
granted thie reduction, as we are more than satisfied that 
Rs 185 is mach below the proper amount of mesne profits of 
the jalkar, 

We, accordingly, hold that mesne profits in Suit No. 83 should 
be calculated for the period mentioned in the decree at the rate 
of Rs, 185 per year. This wil carry interest at the same rate 
and calculated in the same manner as in the decrees of the other 
appeals. l 

. This appeal is thus allowed in part. 

So farasthe decree of the Subordinate judge for costs in that 
Court gre concerned, the plaintiffs will get the entire costs of the 
commissioner, and as regards other costs the parties will be entitled 
to costs proportionate to their success in this Court in all the five 
suits, 

Aga regards the costs of these appeals, having regard to the 
divided success of the parties and to the circumstances of the case 
we direct that the defendant appellant should get one-third of 
paper-book coste, With regard to other costs, each party will bear 
its own cots in this Court. 

Crose-objections are not pressed and are dismissed but witb- 


out costs. 
Mitter, J. =I agree. 
A T, Me Deomies in Appeals Nos. 237v 
to 139 of 1934 and 27 Of 1935 
j modified ; Appeal No. 26 of 


1935 allowed in pari: Cross- 
objections dismissed, 
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ORIGINAL CIVIL. 
Before Mr. Justice J. Lort-Williams, 
MANMATHA NATH SETT 


V. 


GOBINDA LAL SETT AND OTHERS. 


Hindu widow — Nature of her estaie— Her power of alienatien —Reserrioner, 
nature of estate of —Surrender. of estate by Hindu widow, how made— 
Consent of resersioner — Presumption — Presumption, how rebutted —~Comére- 
miss, when binds the rewersioner—Res fudicata—Decres in representative 
suil- Principle of representative suii —Acinal reversioner, tf bound by the 
consent of his father as would be reversioner-—Reversioner, when can 
challenge the alienation made by widew—Eeteppel—— Ratification. 


In Bengal, the estate of a Hindu widow is a limited or restricted estate. The 
interest of the helr of the last fall owner, called the reversioner, who would be 
entitled to suoceed to the estate on the death of the widow, If he be then living, 
isan expectant, not a vested Interest, a ses successiomis or mere chanoe of 
succession within the meaning of sectlon 6 of the Transfer of Property Act of 
1882, It is a contingent interest, Now a days therefore, it cannot be transferred, 
not can it berelinquisbed. Such a transfer is a nullity. But prior to the passing 
of that Act it may well be that such transactions would be valid. 


Musst, Binda Kusr v. Lalita Prosad (1) and Tailby v. Oficial Receiver (2) 
referred to. 


A Hindu widow ts not a tenant for life, but is owner of the property inherited 
by her, subject to certain restrictions on alienation, and to devolution of tbe 
estate at her death upon the next heir of the last full owner. She has absolute 
power of disposal over the Income of the property daring her life. 


But a valid transfer by het of the corpus of Immovable property so inherited, 
that is to say, a transfer not Table to be set aside at the instance of, an actual 
reversioner, can be made only where it can be shown that (a) there was legal 
necessity or (b) the allenee after enquiry honestly believed that there was neces- 


sity, or (c) there was such oonsent of tke next reversioners as would ralse a. 
presumption that the transaction was a proper one. Such oonsent must be of such : 


reversioners as may fairly be expected to be interested to dispute the transeo» 
tion: Raxpgaswamt Gounden v. Nachiaba Geusndex (3). It is sufficient if such 
consent be given ata later date, for example, by thelr participations in the 
transfer, or (d) there was a surrender of her whole Interest In the whole estate 


the next reversionars or a transfer of the whole estate toa stranger with the . 


consent of the next reversioners. 


* Original Clvil Salt No, 1167 of 193. 

(1) (1936) 41 C. W. N. 161 (168) P, C, 

(a) (1888) 13 A. C. 523 (543). : ! 

(3) (3918) L. R 46 I. A. 72 ; I, L. R. 42 Mad. 523 ; 39 C. L. J. 539. 
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Where the object was to divide the reversionary estate among the revorsloners 
during the lifetime of the widow, and to deprive those who might be next rever- 
sioners and entitled to the estate upon her death, the reversioners’ consent loses 
its probative value. 


Ramesh Chandra Chakravarty v. Seski Bhusan Upadhya (1) referred to. 
Ambika Prasad v. Chandra Mani Koer (2) digwented from. 


A surrender by a Hindu widow must be of her whole interest in the wholo 
estate in favour of the next reversioner, if only one, or of all the next rever- 
sioners, if more than one, at the time of alienation. It must be a bona fide surren- 
der, and not a device to divide the estate with the reversioner or reversionors. 
A sale of the estate for consideration cannot be regarded as a surrender. 


Santi Kumar Pol v. Mukiundalal Mendal (3) referred to, 


Such a surrender in Hinda Law is founded upon the principle of effacement of 
the widow, as if by hec voluntary act she had brought about her own death and 
so accelerated the succeasion of the next reversioners. 


Rangarmami Gounden v. Nackiappa Gounden (4) referred to. 


An apparent exoeption to this principle seems to have been allowed in respect 
of a small provision made for the maintenance of the widow. 


Bhagwat Keer v. Dhanukdkari Prashad (5) ; Sureshmar Misra v, Hakeshrani 
Misrain (6) and Vytia Sitamsa v. Marlaveda Viranna (7) referred to. 


A compromise in the nature of a family arrangement is binding ona rever- 
sioner who has been a party and has been benefited by the transaction, and upon 
his descendants claiming through him 


Ramgowda Annagowds v. Bhawsakeb (8) refecred to. 


Compromises in the nature of family arrangements which amount to bona fide 
settlements of disputes in respect of the estate, or compromise entered Into by 
the widow bona fide for the benefit of the estate, may bind the reversioners, even 
though they were not parties thereto. They are deemed to be alfenations induced 
by necessity or as being in a parallel position thereto. Similarly « compromise 
of a claim made by the next reversioner in respect of the estate, 1E It amounts to a 
family settlement which is prudent and reasonable, is bindtag on the whole body 
of reversloners. l 


A decree passed in a representative sult by one oc more of the reversloners, on 
behalf of and in the interest of all the reversioners, for the protection of the 
estate from injury or to prevent wrongful alienation, operates as res judicata and 
binda the whole body of revarsioners. Sach sults are allowed upon the principle 
that a reversionary heir has a right to demand that the estate be kept free from 


(1) (1919) 23 C. W. N. toas. 
(2) (1998) 1. L. R. 8 Pat. 396. l | 

(3) (1934) I. L. R. Ga Calc. 204. 

(4) (1918) L. R. 46 I. A. 72 ; L. L. R. 42 Mad. s23 ; 29 C. L. J. 539. 

(5) (1919) L. R. 46 L A. 2«9 ; L Le R. 47 Calc. 466. 

(6) (1920) L. R. 47 L A. 233 ; 41 C. L. J. 433. 

(7) (1934) L. R. 61 I. A. 200 ; 59 C. L. J. 354. 

(8) (1927) 46 C. L. Je 26? ; L. R. 54 L A. 396. 
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wasto and free from danger during its enjoyment by the widow, and may appeal 
to the Court for the conservation and fust administration of the property. He 
does so In a ropresentative capacity so that the corpus may pass unimpaked to 
those entitled to the reversion, and the operation is justified by the consideration 
of keeping the estate intact for the person to whom, as reversioner, it shall 
ultimately and at the proper time be determined that the ostato shall go. 

Fanaki Ammal v, Narayanasami Ainger (1) referred to. 

The plaintiff claiming in his own right as heir of the last male owner when 
the sucoession opened, is not bound by a contract made by a person who was an 
expectant heir with ses successionis through whom he traced his descent. 

Bakadur Singh v. Mokar Singh (2) refered to. 

The actual reversioner, if ho be the son of the consenting reversioner, Ts not 
bound by his father s consent. 

Vinayak v. Govinda (3) doubted, 

Mehakir Prosad v. Matra Presad (4) commentod on. 

Though a reversioner had a titles to challenge the alienations at their inoep- 
tion, he need not do so, but was entitled to walt until the death of widow had 
affirmed his character, 

Rasgatmami Gounden v. Nachiabpa Gounden (5) referred to. 

Actual reversloners are not estopped from suing to recover. property alienated 
by the deceased widow of the full owner by the fact that thelr father as Immediate 
reversoner had concurred in the alienation, and this even when thoy bad aítec the 
death of their father and before the death of the widow taken by Inheritance 
land transterred by the widow to their father. 

Ramesh Chandra Chakersariy v. Soshi Bhusan Upadhya (6) referred to. 

Suit for a declaration of the rights of the parties etc. 

The facts appear from the judgment. 

Messrs, S. N. Banerjee ( Sr.) and S. R. Das for the Plaintiff. 

Messrs. Sarat C. Bose and J. C. Selt for the Defendant Gobinda 
Lal. 

Messrs. B. C, Ghose, B. Bose and S, Hasra forthe Defendant 
Anil Kumar. 

Mr. R. K, Chatterjee for the Defendant Lalit Mohan. 

Mr. D. N. Sen for the Defendant Bhola Saran. 

The following judgment was delivered by 

Lort-Williams, J. :—The plaintiff sues for a declaration of the 
rights of the parties to this suit in the estate of one Debendra 
Mohan Sett, for discovery of that estate, for poseession, partition, 
accounts and other reliefs, 

The following pedigree will help to elucidate the facts:— 


(1) (1916) L. R. 43 I. A. 207 (209, 210); I. L. R., 39. Mad. 634; 94 
C. Le Je 309. 

(a) (1901) I. L. R, ag All. g4 ; L. Ru 39 I. A. r 

(3) (1900) I. L. R. 25 Bon. tag. (4) GJI L R. 44 All. 44. 

(5) (1918) L. Be 46 [. A. 72 ; I. L. R. 49 Mad. 523; 23 C. L. J. 539. 

(6) (1919) a3 C, W. N, 1045, 
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W] Prembutty Dassi (D. 22-11-1855). : 
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Rajkumar Sett M Hara Kumari Brojo Kumer Sett 
(D. 11-8-1845) (Daughter)  ' (D. 31-3-1865)  - 
W] Money Dasei (D. 22 10 60) . W} Lucky Moni Dasi 
i (D. 22-12-61) E | 
| | si | 
(By another wife) (By Money Dami) (By first wife) By second bite) 
Nripeadra Mohun Sett Debendra Moban Sett § Purnagendra Mohun Sett Sujeadra Mohun Sett (D. 1895) 
(D. 27-5- rBs8—enmarried) (D. 28-9-1864) (D. 17-7-1869) (D. 17-8-95) 
W/ Kristo Kamini Dasi W/ Damanmani Dasi (D. 1918) W/ Bhubaneswari Das! (D. 1926) 
(D. 19-3-1924) (D. 6 6-21) (D. 13-6-86) 


| MENSEM Sey NEUEN MN | 
Sashi Shuman Sett Bhusan Sett Bhusan Sett Shama Bhusin Sett Atul Ch. Sett Anukul Ch. Sett . Lal Moban Sett 












(D. 29-4-1890) (D. 27-8-30) (D. 1909) (D. 1907 (D. 1891) (D. Dec. 1907) (D. 1905) 
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Kristo Mohan Sett wasa Hindu governed by the Dayabhaga. 
He died leaving a widow Prembutty Dassi, a daughter, and two sons 
Raj Kumar and Brojo Kumar, who inherited his property in 
undivided equal shares. 

Raj Kumar died leaving a widow Moni Dassi and two sons 
Debendra and Nripendra, who inherited the half share of their 
father Rajkumar. 

Nripendra died unmarried and his estate vested in his uncle 
Brojo Kumar. 

Debendra died intestate and childless in 1854, leaving as bis sole 
heiress his widow Kristo Kamini, then aged about r1 years, 

In 1865, by her mother as guardian and next friend, she filed a 
Bill of complaint in the Supreme Court, asking for partition of the 
estate of Kristo Mohan Sett, and alleging that she had been 
excluded from all benefit, A preliminary decree was made in 1856, 
whereby it was found that she was entitled to a fourth share in his 
estate and a half share in the estate of her father-in-law Rajkumar. 

| Subsequently, the matter was compromised and after an enquiry 
by the Master and after he had decided that an offer of Rs. 7o 
per month was not beneficial to the infant plaintiff but that Ra. roo 
would be, & consent decree was passed in 1857, whereby it was 
decreed that Re. roo per month should be paid to Kamini for life, 
in respect of her claim for maintenance against the estate of 
Debendra. 

Brojo Kumar died in 1865, leaving two sons, Purnagendra and 
Sujendre. Having transferred part of his property to Purnagendra 
during his life-time, he left his remaining property to Sujendra, who 
in 1866 executed a deed of settlement of all his property for the 
benefit of himself and his creditors, 

In 1868 Kamini instituted a suit against Pornagendra and 
Sujendra and others to set aside the consent decree of 1857 on the 
ground of fraud, collusion and suppression of facts, and to proceed 
with the preliminary decree for partition of 1856. — 

This suit also was compromised on the terms that in considera- 
tion of the payment by Purnagendra to the plaintiff of a sum of 


‘Rs. 4,000, and also a sum of Re 2,000 for arrears of maintenance 


from November, 1866 to June, 1868 at the rate of R& roo per 
month, and the payment of Rs, roo per month for her future 
maintenance during the term of her natural life to bs a charge 
upon the estate, and her costs, and the costs of the other defen- 
dants, and other payments, inclu ling a supply to the plaintiff of 
certain offsrings to a fimily idol or in default thereof Rs 16 per 
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month, Kamini would execute a conveyance of her right, title and 


interest in the estate of, Debendra, to Purnagendra for the 
individual -use and benefit of him and his heirs and bun 
for ever. ' "u 

. Further, it was — provided that the decree was to be 
without prejudice to the rights of the defendant Sujendr& Accord- 
‘ingly ia the eame year Kamini executed a conveyance-in the terms 
agreed upon. , 

It i» to be observed that her estate was the limited estate ofa 
Hindu widow, and that at that time Purnagendra and Sujendra 
were the next joint reversionary heirs to the estate of Debendra. 

Purnagendra died in 1869, leaving a widow and four sons 
Soshi, Girija, Kailash and Sbarma. Shoshi died in 1890 leaving a 
widow Nandarani and three sons Kanailal, Gobindalal and 
Muttylal. l 

In 1893:a Deed of Conveyancs was executed by Kaminl, 
Sujendra, Girija, Kailash, Sharma and Nandarani as administra- 
trix of Sosbi, which recited, tater alia, that in 1868 Kamini had 
conveyed to Purnagendra her right, title and interest in the estate 
of -Debendra as his widow and heiress, and .that Purnagendra 
during his lifetime and thereafter his representatives had been in 
possession of the said estate and that, subject to that conveyances, 
Kamini was entitled to the hereditaments thereby to be assured 
for all the estate and interest therein of a Hindu widow, and that 
Sujendra was the sole heir in immediate reversion to Debendra, 
expectant on the death of Kamini, The deed provided for the 
absolute sale by Kamini and Sujendra to Girija, Kailash, Sharma 
and Nandarani, of their interests in the estate of Debendra, in 
consideration of a sum of Rs. 5,000 and a monthly sum of Ra. 165 
during her natural life to be paid to Kamini, and a monthly sum 
of Rs. 300 during his natural life to be paid to Sujendra, Kamini 
and Sujendra each covenanting for herself and himself and not.the 
one for the other of them. 


At this time Sujendra was the sole next reversionary heir to the 


estate of Debendra. 

In 1894, Sujendra filed a suit against Girija, Kailash, gions 
Nandarani; the sons of Soshi and Kamini, to set aside the 
conveyance. e 

He alleged that his signature thereto had been obtained by 
fraud, that it had been wel:known' to the defendants that he 
wasa man of no education and addicted to habits of reckless 
intemperance ahd had been indulging in a life of utter profligacy 
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and debauchery, with the result that for long past his intellect had 
become hopelessly impaired and he had been incapable of exer- 
cising a sound and reasonable judgment, or any judgment at all, 
in regard to any matter of business; further, he alleged. that in 
1893, the defendants other than Kamini had sent an agent to 
accompany him on a holiday, who had encouraged him to drink 
and to borrow money from the defendants for that purpose, ' that 
on his return the defendants had invited him to thelr .garden house 
along with prostitutes, and while there and in a state of intoxica- 
tion, his signature was obtained to the deed of conveyance. 

The suit also was compromised, and by consent in 1895: it was 
decreed that the suit be withdrawn as against the Infanti and 
Kamini, that Girija, Keilasb, Sharma and Nandarani do convey 
to Sujendra certain properties at No. ro, Darmabatta Street and 
No. 15, Tora Bagan Street, Calcutta, for life, with remainder. to his 
sons, Anukul, Lal Mohan, Manmatha and Hiralal, their heirs and 
assigns for ever absolutely, that the conveyance of 1893, so far 


‘as it related to the payment of a life annuity of Rs, 300 a month to 


Sujendra, be cancelled, but except as aforesaid the conveyance 
was valid. No conveyance was executed in terms of the decree 
but Sujendra was put into possession of the property which | was 
valued subsequently at Rs 1,41,000. 

Sujendra's eldest son Atul had died ‘in 189r, leaving a 
son Satish, but he received no benefit under ‘the terms of the 
decree. 

 Sujendra died in 1895 when his sons came into possession of 


‘the property covered by the decree. 


Anukul died in t907 and Lal Mohan in 1965. Sosbi, Kailash 


‘aod Sharma died prior to 1912. 


Kamini died on the r7th March, 1994 at the age of Br. 
Therefore, at that time Girija, Manmatha and Hiralal: were the 
next joint reversionary heirs in equal shares to the estate of 
Debendra, in the absence of the transfers effected in 1868, 1893 
and 1895 or in case such transfers were not binding upon them. 

Girija died without issue in 1930, leaving a will which his 
executors have not yet proved. ln case of intestacy his nephew 
Gobindalal, the son of Soshi, is his heirat-law. 

The present suit was filed on the 4th June, rgsr, In his 
written statement Gobindalal states, fatsy aa, that the conveyance 
of 1893 was by way of family settlement, and has been acted upon 
for over 38 years by all parties interested in the estate in question. 
That ever since then his branch of the family has been in posses- 
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sion of the properties conveyed, and the plaintiffs claim is barred 
by the law of limitation and adverse possession. That the plaintiff 
and his brothers‘accepted the consent decree of 1895 by taking 
possession.through their mother and natural guardian of the pro- 


perties conveyed to Sujendra, after his death, That the present Gobinda Lal Satt. 


suit is barred by the principle of sss judicata, : 

Further, he states that in 1900 Manmatha, Hiralal, Anukul and 
Lal Mohan partitioned the properties conveyed to Sujendra among 
themselves, to the exclusion of their nephew Satish, and subse 
quently Lal Mohan and Anukul sold their shares, being the 
entirety -of No, 15, Jorabagan Street, to strangers and Hiralal sold 
part of his. That they have all dealt with the property in various 


ways, therefore they are estopped from challenging the decree, ' 


For similar reasons Girlja’s legal representatives: are estopped. 
' That the plaintiff and Hiralal were added as parties in certain 
Land Acquisition cases concerning the property conveyed to 
Girija and the others and contended uusuccessfully that the land 
was debutter,and made no other claim. The judgment in those 
cases, therefore, he alleges is binding upon them. 
, These facts may be taken to be admitted. They have not 
been denied and no witnesses have been called on either side 
It is not denied that the plaintiff and his brothera have dealt with 
the property in various ways, and have, at all material times, treat- 
ed it as thelr own. Lal Mohan sold his share in 1902, and in 
1933 Anukul sold part of hie for Re. 45,000. In 1916 Hiralal 
sold his share for Rs 45,000, and in 1935 the plaintiff Manmatha 
brought a number of suits for rent of his share of the property. 
But he has not parted with any of the property representing 
his share, and the portion of the estate of Debendra to which 
Sujendra’s sons would be entitled as actual reversioners would 
obviously be greater than what they got asa result of the decree 
of 1895. 

Counsel appeared for the executor defendants but could not be 
heard, because his clients had not taken out probate. He remained 
and watched the proceedings on their behalf. 


The following issues were formally raised s 

t. lsthe suit maintainable ? 

2. Is this suit barred by the principles of res judicata f 

3. Is this suit barred by limitation ? ) 

4. Have the plaintiff and the defendant Hiralal Sstt acted upor 
the conveyance dated yth October, 1893 arid the decree dated ssth 
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April 1895 in Suit No. 370 of 1894 and have they confirmed. 
the same. 

5. Are the plaintiff and the defendant Hiralal Sett estopped 
from challenging the said consent decreq and the seid conveyance ? 

' 6. Was the said conveyance dated 7th October, 1893 by way of 
family settlement as mentioned in paragraph ra of the written state- 
ment of Gobinda Lal Sett? 

(a) Are the transfers effected by the conveyance dated 7th 
December, 1868 and 7th October, 1893 the result of auy fraudulent 
device as alleged in paragraph tr of the plaint ? 

(b) Are the said transfers void and inoperative ? 
(c) Are they binding on the actual reversioners ? 

8. Wasthe conveyance dated 7th October, 1893 made without 
legal necessity ? 

9. Was Sujendra fraudulently induced to compromise the said 
Suit No. 370 of r894 as alleged in the paragraph ra of the plaint? 

10. Has the entirety of the interest of Girija Bhusan Sett in 
various properties obtained by him under the conveyances dated 7th 
October, 1893 and also by inheritance from his father and his 
brother Kailash Bhusan and Shama Bhusan been transferred by the 
documents mentioned in paragraph 24 Of the written statement of 
Gobinda Lal Sett ? 

11, Are Girja and or his legal representatives estopped from 
claiming any right to the estate of Debendra Mohan Sett by virtue 
of such transfer ? 

12, Does exhibit “A” to the plaint roseis set out the pro- 
perties bélonging to the estate of Debendra Mohan Sett 
` 13. Were the G. P. Notes of the face value of Rs, 59,000 pur- 
chased with moneys awarded to Sm. Nandarani Dasi as represent- 
ing the estate of Soshi Bhusan Sett? | 

t4. Are the award by the Land Acquisition Collector and the 
judgment of the Land Acquisition Judge made in respect of the said 
compensation money binding on the actual reversioners of 
Debendra Mohan Sett including the plaintiff and Hiralal Sett 2 ' 

15. Is the suit bad for non-joinder of parties by reason of the 
facts mentioned in paragraphs 20 and ar of the written statement of 
Gobinda Lal Sett 

16, Have the defendants LalitdMohan Basak and Lal Mohan 
Dhar in theit capacity as Executors of Gitif Bhusan Sett or other- 
wise, or either of them, any interest in any one of the ptopetties in 
sult or any patt theteof 

13. To what telief, if any, is the plaintiff entitled 
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But the only issues which, substantially, have been argued, and 
which have to be decided, are whether the decrees and convey. 
ances of 1868, 1893 and 1895, Or any of them, amounted to a valid 


transfer of the whole estate of Debendra, and if not, whether thé: 


plaintiff is disqualified either by estoppel or otherwise from challeg- 
ing them. 

The first of these questions depends upon the powers of aliena- 
tion of a Hindu widow; the nature „of her Sem and the nature of 
the interest of a reversioner. 


In Bengal, the estate of a Hindu widow is a limited or restricted 
estate. The interest of the heir of the last full owner, called the 
reversioner, who would be entitled to succeed to the estate on the 
death of the widow, ifhe be then living, is an expectant, nota 
vested interest, a søss sweressionis or mere chance of succession 
within the meaning of the Transfer of Property Act'of 1882, sec- 
tion 6. Now-s-days, therefore, it cannot he .transferred, nor can 
it be relinquished. Such a transfer is a nullity. But prior to the 
pasting of that Act it may well be that such transactions would 
be valid. Mus. Binda Kuer v. Lalita Prosad (1); Tailly. Y. 
Oficial . Receiosr (a). 

A Hindu widow is nota tenant for life, but is owner of the = 
perty inherited by her, subject to certain_ restrictions on alienation,- 
and to devolution of the estate at her death upon the next heir of 
the last full owner. She has absolute power of disposal. over the 
income of the property during her life. 


But à valid transfer by her of the corpus of immoveable pro- 
perty so inherited, that is to say, a transfer not liable to be set 
aside at the instance of an actual reversioner, can be made only 
where it can be shown that (a) there was legal necessity, or (b) 
the alienee after enquiry honestly believed ‘that there was neces 
ity, or (c) there was such consent of the next reversioners as 
would raise & presumption that the transaction was a@ proper one. 
Such consent must be of such reversioners as may: fairly be 
expected to be interested to dispute the transaction ; Aespasmasei 
Gounden v, Nackiappa Gounden (3), or (d) there .was a surrender 
of her whole interest in the whole estate to his next reversioners, 
or & transfer of the whole estate to & stranger with the .consent of 
the next reversioners. 


(1) (1930) 41 C. w. N, 161 (168). 
(2) (1888) 13 App. Cases 523 (543) per Lord Macnaghten. 
(3) (1918) L, R, 461.4 72; LL R, 4a Mad. 523; 99 C, L. J. 539. 
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On behalf of the defendants learned counsel has urged that 
the present case was one of transfer for legal necessity and not 
oue of surrender. It was admitted by him that some small part of 
the estate of Debendra had been omitted from the ene and 
decrees, 

Bat there is no evidence of necessity disclosed in the docu- 
ments in this case and no other evidence was tendered. There is 
no mention of necessity in the documents On the contrary they 
disclose that the property was of such value as to afford an in 
come ample for the maintenance of the widow and for all other 
necessary purposes. There is no evidence of pressure of any kind 
upon the estate, | 

The next, reversioners Purnagendra and Sujendra were well 
aware of these facts, and there is no evidence to show that they 
made any enquiry, and certainly not that they believed that there’ 
was any such necessity or pressure, Sujendra did not consent to 
the transfer in 1868, and taough it is sufficient if such consent be 
given at a later date, for example, by his participation in the transfers 
of 1393 or 1895, there is nothing in the circumstances of such con- 
sent to raise a presumption that any of these transactions 
were proper ones. On the contrary the documents: disclose that 
their object was to divide the reversionary estate among the parties 


‘during the lifetime of Kamini, and to deprive those who might 


be the next reversioners and entitled to the estate of Debendra upon 
her death. 

In such circumstances the reversioners’ consent loses its 
probative value: Ramesh Chandra Chakravarty v, Soshi Boysen 
Upadhya (1) 

‘Moreover Sujendra did not purport to consent to any alienation 
by Kamini, he purported only to convey his own right, title and 
interest, his sjes successionis, and such a conveyance was invalid 
aod nullity. But assuming that what Sujendra did in 1893 or 
1895 was equivalent to consent to the alienation by Kamini, and 
was sufficient to raise a presumption of necessity, any such pre, 
sumption is rebutted by the documents themselves In tho cir- 
cunMtances so disclosed it cannot be suggested that the reversioner 
„was one who might be expected to be interested to dispute the 
transactions, on the contrary his interest was to support them, 
though it has been held by the Patna High Court in . Ambika 
Prasad v, Chandramani Kuer (2) that the presumption is not 
rebutted merely by the fact that thé “consenting revertidner 


(1) (1919925 C. W. N, 1025. (2) (1938) “L. R, 8 Pat. 396, 


` 
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received a substantial benefit under the terms of the aliena. bled 
tion, But in that case there was some evidence of legal neces 1933. 


sity and the case was decided mainly upon the question of Onus yy athe Nath: 
of proof. 
The utmost effect of the transfer of 1868 was to transfer tO Gobinda Lal Sett. ' 


Purnagendra the life estate of Kamini, of which she was fully — . 
Wita P 
entitled to dispose, ETENIM 


A surrender by a Hindu widow must be of her whole intereat 
in the whole estate in favour of the next reverzioner, if only one, or 
of all the next reversioners, if more than one, at the time of aliena- 
tion, It must be a dona side surrender, and nota device to divide 
the estate with the reversioner or reversioners. A sale of the estate 
for consideration cannot be regarded as a surrender: Santi Kumar / 
Pal v. Mukundalal Mandal (1). 

Such a surrender in Hindu Law is founded upon the principle of 
the effacement of the widow, asif by her voluntary act she had 
brought about her own death and so accelerated the succession of' 
the next reversioners: Rasgaswami Gounden v. Nackiaspa 
Gownden (a). 

In later decisions of the Privy Council, Phagwat Koer v. Dhanuh- 
dhari Prashad Singh (3) ; Surtshmar Misra v. Malashrani Misrain 
(4); Vytla Sitanns v, Marivada Viranna (5), an apparent exception 
to this principle seems to have been allowed in respect of a small 
provision made for the maintenance of the widow, But these were 
cases of compromise in the nature of family arrangement, or settle- 
ment of family disputes about doubtful claimt& Moreover, the pre- 
sent case is clearly distinguishable, because Kamini obtained sub- 
stantial benefits in addition to maintenance. 

It was held in the case of Aasgomda Annagowda v. Bhausaked 
(6), that a compromise in the nature of a family arrangement is bind- 
ing on a reversioner who has been a party to and has benefited by 
the transaction, and upon his descendants claiming through him, 
That was a case of a consenting reversioner who eurvived the widow, 
and was the actual reversioner at the time of her death, but never 
sought to set aside any of her alienatione His descendants claimed 
under or through him and had no better title to succeed in the suit 
than he had. 

(1) (1934) I. L. R. 62 Calc, 904. 


(a) (1918) L. R. 46 I. S a aT 29 C. L. J. 539. 
A. asg; I. L. R. 47 Cale, 466. 


(3) (1919) L. R. 46 I. l i 
(2 (1920) L. R. 47 T. A. 233 14t G E. . 433. . eo 

(5) (1934) L. R. 6t L. A. 202 ; $9 C. L. J. 354. 

(6) (1917) L, R. s4 T. A. 396 ; 45 C. L. J. 257. 
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Thoir Lordships of the Privy Council expressly stated that it was 
not necessary to consider the question whether a spes swecessionis 
could be validly sold, because the reversioner "did not in fact either 
sell or agree to sell his reversionary interest.” He consented to an 
alienation by the widow and thus ratified it. 

In the case of. Mussamat Harde v. Bhagwan Singh (1) it was 
expressly stated that the question whether the arrangement was 
binding upon the descendants of such a consenting party, could not 
be determined in that suit, and the case of Kanai Lal v. Brij Lal 
(2) was & decision only against such a consenting party. In Bahadur 
Singh v. Ram Bahadur and Sri Ram (3), the High Court of Allaha- 
bad decided that where a reversioner is a party to a compromise and 
obtains some property under it, his sons, if they enter into posses 
sion of the property after their father’s death and enjoy possession 
of it in succession to their father, are estopped from repudiating the 
compromise and from claiming as reversioners. But the facts of this 
case are obscure, and the sons not appear to have been actual 

‘reversioners at the time of the suit. The compromise was apparently - 
the result of a family dispute about ow nership, ] 

Similarly compromises in the nature of family arrangements 
which amount to dona fde settlements of disputes in respect of the 
estate, or compromises entered into by the widow dona Ade for the 
benefit of the estate, may bind the reversioners, even though they 
wore not parties thereto. They are deemed to be alienations induced 
by necessity or as being ina parallel position thereto. Similarly a 
compromise of a claim made by the next reversioner in respect of 
the estate, if it amounts to a family settlement which is prudent and 
reasonable, is binding on the whole body of reversioners : Mulla’s 
Hindu Law, Eighth Edition, pages 206 and 207. 

All these cases arose out of dona fide family disputes about the 
ownership of property and were not mere devices to divide the 
estate between the widow and the next reversioners. 

' In the recent case of Musammat Binda Kuer v. Lalita Prosad 
Chowdhury (4), their Lordships of the Privy Council stated that it 
was doubtless good that family disputes should be settled and that 
those who agree to settle should be held to their agreement, But 
where the next reversioner had little chance of surviving the widow 
and bargained away the chances of his descendants in general in 

(1) (1919) 24 C. W. N. 105. 

(a) (1918) L. R. 45 I. A. 118; I. L, R 40 All, 487, 

(3) (1922) I. L. R. 45 All, 277. 

(4) (1936) 41 C. W. N. 161, 


t 
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‘order to obtain for himself an immediate share in the estate, such 
an agreement called for no special favour from the Courts. 

A decree passed ina representative suit by one or more of the 
reversioners, on behalf of and in the interest of all the reversioners, 
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for the protection of the estate from ipjury orto prevent wrongful Gobinda Lal Sett. 


alienation, operates as ses judicata and binds the whole body of 
reversioners. But none of the transactions in the present case was in 
the nature of such a suit. Such suits are allowed upon the principle 
that a reversionary ‘heir has a right to demand that the estate be 
kept free from waste and free from danger during its enjoyment by 
the widow, and may appeal to the Court for the conservation and 


just administration of the property. He does so in a representative ` 


capacity so that the corpus may pase unimpaired to those entitled 
to the reversion, and the operation is justified by the consideration 
of keeping the estate intact for the person to whom, as reversioner, 
it shall ultimately and 2t the proper time be determined that the 
estate shall go: Janaki Ammal v. JVarayansami Alger (1) 

Clearly in the present case there was no effacement of Kamini 
and no dome fide surrender. Still more clearly it wasa device ora 
series of devices to divide the estate with Purnagendra and his sons 
and Sujendra, who were all parties to one or other of the transac: 
tions. Sujendra’s sons were not parties to any of them. 

None of these transactions purported to be a surrender by 
Kamini in favour of the next reversioner or reversioners, They 
referred only to tranafers of rights, titles and interests in the estate 
of Debendra. | 

That of 1868 could not be such a surrender because Sujendra, 
who was one of the next joint reversioners, was not a party to it, nor 
was there any effacement of Kamini. That of 1893 purported to be 
a sale of the rights, titles and interests of Kamini and Sujendra. As 
there was no surrender by Kamini to Sujendra, Sujendra had 
nothing to sell but his søes successionts, he did not purport to convey 
the corpus but only his expectant right, and there was no efface- 
ment of Kamini. By that of 1895 Girija and his brothers conveyed 
part of the property to Sujendre for his life, with remainder to four 
of his sons, and Sujendra relinquished his annuity of Rs, 300 a 
. month, : 

All the case of consent to which I have refetred are clearly 
- distinguishable from the present case, because, as I have already 


(1) (1916) L. R. 441. A. 20) (209 and ato); l. L. R, 49 Mad. 634 j 24 C 
L. J. 309. ` 
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pointed out Sujendra did not purport to consent to any alienation by 
Kamini, he purported only to convey his own right, title and 
interest. This was a contingent right--a mere spes successionis, and 
such a conveyance was void in law. 

I am satisfied, therefore, that none of these transactions 
amounted to a valid transfer or surrender of the estate of Debendra, 
that is to say, they are grima facie liable to be set aside at the 
instance of an actual reversioner, such as the plaintiff. 

It becomes necessary, therefore, to consider whether the plaintiff 
is disqualified either by estoppel or otherwise from challenging their 
validity. 

Itis to be observed at the outset that the plaintiff as actual 
reversioner, does not make his claim as heir of his father Sujendra, 
but as heir of the last full owner, namely Debendra : Bahadur Singh 
v. Mokar Singh (1) 

Until the death of Kamini he had no interest other than a 
Epes successionis, and could not know whether he would ever become 
an actual reversioner. 

Though he hada title to challenge the alienations at their 
inception, he need not do so, but was entitled to wait until the 


-death of Kamini had affirmed his character. His dealings with 


the property, to which I have referred, other than the rent suits, 
Were made prior to the death of Kamini. At that time he did not . 
know whether he would ever be such & reversioner in fact as would 
give him a practical interest to quarrel with the alienations 
[Gownden’s caso (a) (supra)]. 

On the other hand, both the plaintiffand his brothers not 
only accepted the benefits of the decree made in 1895, but relied 
upon it to defeat the claims of their nephew Satish. The perti- 
tion argreement made between them in 1900 dealt separately 
with that part of the property of Sujendra which he did not obtain 
under the decree. In that part of the property Satish shared, 
but he got no share of the property obtained as a result of the 
decree of 1895. 


Estoppel is defined in section 115 of the Evidence Act as 
follows :— 

"When one person has by his declaration, act or omission in 
tentionally caused or permitted another person to believe a thing 
to be true and to act upon such belief, neither he nor his repre- 
sentative shall be allowed in any suit or proceeding between him- 


(1) 1901) L, R. 291. À. 1; LL, R. n4 All, o4. 
(2) (1918) L. R. 461, A. 72 ; L L. R, 4a Mad, 533 | 49 €. L. ]. sag. 
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self and such person or his representative to deny the truth of that 
thing,” ^ 

It is clear that in the circumstances of the present case there 
is no room for the doctrine of estoppel.  But,as was stated in 
Gownsdem's caso (1) (supra) there is another view, which is not 
estoppel, but may be expressed as ratification. Their Lordships of 
the Privy Council described it as follows :— 

“What it is based on is thie. An alienation by a widow 'is not 
a void contract, it is only voidable: Bijoy Gopal Mukerji v. 
Krishna Makiski Debi (2). Now, in all cases of voidable contracts 
there is a general equitable doctrine common to all systems, that 
he who has theright to complain must do so when the right of 
action is properly open to him and he knows the facts. If, there- 
fore, a reversioner, after he became ia /i/wlo to reduce the estate 
to possession and knew of the alienation, did something which 
showed that he treated the alienation as good he would lose his 
right of complaint This may be spoken of, though scarcely 
accurately, as ratification. In some cases it has been erpreseed as 
an election to hold the deed good: aja Modkw Sudan Singh 
v. Rooks (3). But it is well settled that though he who may be 
termed a presumptive reversionary heir has a title to challenge an 
alienation at its inception, he need not do so, but is entitled to 
wait till the death of the widow has affirmed his character, a charac- 
ter which up to that date might be defeated by birth or by adop 
tion. The present plaintiff raised these proceedings immedistely 
after his title was confirmed. Ofcourse something might be done 
even before that time which amounted to an actual election to hold 
the deed good”, 

Therefore, the actual revereioner even if he be the son 
of the consenting reversioner is not bound by his father's 
consent, 

In the case of Vinayak v. Govind (4) it was held by the Bombay 
High Court that if the consent be given fora consideration and 
the son enjoysthe benefit of it, he is bound. That case however 
appears to have been decided upon the ground of presumed 
necessity, or of estoppel, and the learned Judges expressly based 
their decision upon the very special circumstances of the case; 
namely, that the consenting reversioner was at the time of the 
alienation the only male reversioner, the absence of the consent 

(1) (1918) L. R. 46 I. A. 724 49 C. L. J. 539 (556). 

(2) (1207) I. L, R. 34 Calc. 539 ; L.R. 34 L A. 873 3C L. J. 334 

(3) (1897) L. R. 24 I. A. 164; I. L, R. a5 Cake. 1, 

(4) ((19co) L L. R, as Bom, 129. 
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of 2 female who was the next reversioner being held to be 
absolutely immaterial, and that the object of the alienation was 
to provide funds for the marriage of the consenting revertioner, to 
which marriage his son, the plaintiff owed his being, and without 
which he would not have been in existence to make hia claim, 

The reasoning of the learned Judges is difficult to follow and 
is based to some extent upon views expressad by the Bombay Court 
about the character of a Hindu widows estate, which differ from 
the views expreased and decisions given by this Court, which hav 
been approved by the Privy Council, 

The case of Bakadur Singh v. Ram Bakadur & Sri Ram (1) 
(supra) was decided on the ground of estoppel, though no facts 
were disclosed which would justify the application of that doctrine. 
Moreover the claimants do not appear to have been the actual 
reversioners at the time of the suit. 

In the case of Makačir Prosad v. Matra Prosad (2), the 
Allahabad Court held that if the next reversioner at the time of 
an alienation made by a widow assents to the alienation, neither 
he nor any one claimiog through him, for example the reversioner's 
son, can dispute the validity. But this decision seems to have 
been founded upon a misapprehension of a passage in the ju lgment 
of the Privy Council in the case of Bajrangi Singh v. Manokarnika 
Bakhsh Singh (3) because, as was pointed out by the Privy 
Council in Gownden’s case (4) (supra), “the idea of an eventual 
reversioner claiming through: any one who went before 'him is 
opposed to both the principle and authority.” 

The doctrine of election is described in White & Tudor’s 
Leading Cases in Equity (oth Edition, Vol, I, at page 373) as 
follows :— 

"Election is the obligation imposed upon a party by Courts 
of Equity to choose between two inconsistent or alternative 
rights or claims in cases where there ib clear intention of 
the person from whom he derives one that he should not enjoy 
both, Every case of election therefore presupposes a plurality of 
gifts or rights with an intention express or implied of the party who 
has a right to control one or both that one should bea substitute 
for the other. The patty who is to take has a choice, but he cannot 
enjoy the benefit of both”. 

. It is clear therefore that the doctrine thus described, or as 
described in section 35 of the Transfer of Property Act can have 


(1) (1922) L L. R. 45 All. 277. (a) (1921) À. L. R. 44 All, 44. 
t3) 0907) L. R. 351, A. t; Í L. R. go All. 1; 6C. L, J; 766. 
(4) (1918) L. R, 46 I. A. 74 ; 39 C. L. J. 599. 
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no application to the facts of the present case, The plaintiff's 
rights as actual reversioner did not exist prior to the death of 
Kamini Up to then, all that he had was a sfes sweessionis, 
Therefore, until then, he was not in a position to choose between 
inconsistent or alternative rights or claims and no plurality of rights 
existed. Even if it could be argued reasonably that. he elected to 
take a certainty for a contingency, all that he could surrender was 
his sfes swccessionis, He could not surrender bis rights as actual 
reversioner, because they did not exist prior to the desth of 
Kamini, Until he knew whether he would be an actual rever- 
sioner, why should he: be so foolish as to take any step which 
would jeopardise his title to the property which he held by reason 
of the decree of 1895, No choice was possible, because no alter- 
native right existed, The rights of an actual reversioner to the 
estate of Debendra could not be such an alternative because ut 
might never be his 

Moreover, the property really came to him from his father. 
The stipulation made by his father, that he should have a life 
interest only, with remainder to four.of his sons, produced the 
same result as if he had stipulated for an absolute interest, and 
afterwards had made a deed of gift, or had devised the property 
to his sons by Will. 


It is to be observed that there was no conveyance to Sujendra. 


in 1895, nor did ho tr&nsfer or relinquish anything, because he 
had nothing to transfer or relinquish but his own s#es successionis 
which he could not legally transfer or relinquish. Nor did he 
purport to transfer or relinquish his sons’ rights, The most that 
could be argued about ratification would be that the sons ratified 
the transfer or relinquishment of Sujendra’s right, title and interest. 
What Sujendra got by the agreement became his own property, 
and he was entitled to make whatever arrangements he liked about 
who should have it after his death, such as a remainder to four 
only of his sons. 

The case of Ramesh Chandra Chakravarty v. Saski Bkwsan 
Upadhya (1) is directly in point. It was held that the actual 
reversioners are not estopped from suing to recover property 
alienated by the deceased widow of the full owner by the fact that 
their father as immediate reversioner had concurred in the aliena- 
tion, and this even when they had after the death of their father 
and before the death of the widow taken by inhéritance land 
transferred by the widow to their father by way of gift.. 


The result is that I am satisfied that the plaintiff is not prevent- 


- r) (1919) 23 C. W. N, 1025. 
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ed by estoppel or ratification or acquiescence or otherwise from 
challenging the validity of these alienations, 

With regard to other issues raised, the Land Acquisition 
decision could not operate as os judicata with respect to the 
issues in the present case. 

In any case it could only affect that part of the property which 
it was sought to acquire, and the plaintiff was not a party to those 
proceedings in his personal capacity, but only as a Shebait. The 
question in issue was whether or not the property was deówiter. 

The issues in the present case could not have been raised in 
that case, because the plaintiff was not then and might never have 


- been an actual reversioner, and he was not made a party thereto in 


his personal capacity. 

So far as can be ascertained from the documentary evidence 
and the arguments adduced, the properties belonging to the estate 
of Debendra are correctly set out in Ext. A to the plaint. - 

No arguments Were adduced upon the remaining issues which 
were formally ráised, but the conclusion arrived at with regard to 
estoppel would apply also to Girija and his legal representatives. 

The suit is not bad on account of the nomjoinder ofthe parties 
mentioned in paragraphs ao. and ar of the written statement of 
Gobinda Lal Sett, (Order r, rule 9, C. P. C.) and this judgment 
affects only the rights and interests of the parties impleaded, 

The result ia that there must be judgment in favour of the 
plaintiff in terms of prayers (a) (b) (c) (d) and (e) of the plaint with 
Cost, . 

Upon the death of Kamini, Girija, Manmatha and Hiralal 
each became entitled to a one-third share in the estate of Debendra, 

Noto :—The draft of the above judgment was circulated among 
oll the parties, to give an opportunity to mention to the Court any 
omission of any point which any party wished to be decided, or 
any direction which any party deemed necessary and wished the 
Court to give. After some weeks I was informed that none of the 
parties wished to mention any matter. 

The last paragraph beginning with the words " upon the T 
of," was not in the draft and was added after signature, to assist 
the master in drawing up the decree, It adds nothing to the 
judgment, and merely states in concise form the result of the find- 
ings contained in the Judgment. 1 | 

Muhherji & Biswas: Attorneys for the Plaintiff. 

P. Basak, K. P, Bost, D. K, Roy & B, B. De: Attorneys for 
the Defendants. 

A. T. M. Suit decreed, 
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PRIVY COUNCIL. 


Present: Lord Dhankerton, Lord Rocks, Lord Romer, Sir Shadi 
Lal and Sir George Rankin. 


RAI BAJRANG BAHADUR SINGH AND ANOTHER 
i D. 
RAI BENI MADHO BAKHSH SINGH AND OTHERS, 


(On APPEAL FROM THE CHIEF Court or OUDE AT Luckxow.] - 


Partition—Flets included in mahal—Holders recorded as kaving wunder- 
proprietary rights in pletz— Partition completed —Subsequent civil suit for 
declaration of rigkt as superior preprietors—Whetker barred—Ren 
jodicata— Whether principle of rea judicata abplicable—United Provinces 
Land Revenus Act (U. P. Act Ill of 1901) £8. 111, 112 and 253 (k). 

Where question of title affecting a partition which might Lave heen raised 
in the partition proceedings is not so raised, and the partition is completed, 
section 233 (k) operates to prevent parties to tbe partition from subsequently 
raising the question in a civil Court. The words "partition" and “union of 
roahals" refer to & process regulated by Chapter VII of the Act the result of 
. Which process received statutory effect. Nothing in the Act leads to the con- 
clusion that "partition" means nothing more than the re-arrangement of land 
into units of area. That word imports and includes that rights in the unity 
are distributed among the sharers. Construction of section 273 does not 
require previous consideration of the question of rss judicata. Section 111 of 
of the Act deals with cases where, in the course of partition proceedings, any 
objection is made by a recorded oo-sharer which rales any question of 
proprietary title. The principle of rvs judicata can bave no application in 
cases where no objection has been made under section 111 and the provisioos 
of that section and of section 113. bave accordingly not come into operation. 
In such a onse the partition proceeds npoa the entries in the Khewat, and the 
Collector does not fonction a&s '^ civil Court or have in that or any other 
capacity to decide as to its correctness expressly or implicitly. 

Mukammad Sadig v. Leute Ram (1) and Bijeli Misir v. Kali Prasad (2) 
approved. - 

Ram Rikka Misra v. Lalin Misra (3) overruled. 

The amount or value of the subject-matter in dispute in this appeal had been 
reduced to less than Rs. 10,000 by compromise with oectain of the defendants 
effected after the date of the certificate but before the appeal was finally admit- 
ted ; keld, the appeal to Privy Council was competent. 

Privy Council Appeal No. 77 of -1934 from a judgment and 
decree dated April 7, 1932, of the Chief Court, Oudh, (she Chief 
Judge, and Kisch, 7.), following a decision of the Full Bench (the 
Chief Judge, Rasa and Srivastava, JJ.) dismissing an appeal from a 


(1) (1991) LLR: 23 All. 291, (2) (1917) LLR. 39 AI. 469. 
(3 (1931) L L. R, 53 All, 568, , pie ae 


193 


194 
P. C, 
1938. 
Ral Batrang Baha- 
rated 
Ral Bea! Madho 
Pakhsh Singh. 


pee 


THE CALCUTTA. LAW JOURNAL, [Vor, LXVIII. 


decision of the Subordinate Judge, Rai Hareli, dated November 
I5; 1939. 
` "The appellants on February 20, 1930, brought an action against 

69 defendants, of whom No. 69 was joined pro forma, for a declara- 
ration that the appellant, their co-plaintifis and defendant 69 
were the superior proprietors and not thé inferior propristors of 
a number of plots of land situated in the village of Naio, Pargana 
Salon, Rai Bareli District, The appellants contended’ that they 
were always in possession of the disputed plots as superior proprie- 
tors; that Nain was partitioned in 1906, five Mahals-being created, 
and that ‘the plots in dispute, being distributed throughout the 
five Mahals, were wrongly recorded as in the uader-proprietary 
tenure of the appellants and others The defendants denied that 
the appellants had any title as superior proprietors in the particular 
plots in dispute, ard contended that the action was not maintain- 
able as thé plaintiff bad failed to claim superior proprietary rights 
during the partition proceedings themselves or when the, settlement 
Khewats were being prepared, and that the action was barred by 
virtue of Section 233(k) of the United Provinces Land Revenue 
Act, r9or. : 

The Snbordinate Judge found against the plaintiffs on the issue: 
of their title to superior rights of proprietorship in the plots, and 
he further held that the action was bad as being one to disturb the 
partition of 1906 and as being barred by Section 333(k). On appeal 
to them, the Division Bench referred to the Full Bench inter aa. 
the question whether the action was barred by Section s33(kJ. 
The Full Bench having answered that question in the affirmative, 
the plaintifis now appealed to His Majesty in Council. 

H. W. Williams for the Appellants : referred to Shambhu Singh 
v. Daljit Singh (1), Kalka Prasad v. Manmohan Lal (a) and to 
Bifei Misir v. Kali Prasad Misir (3). 

W. Wallach for the Respondents, 


Their. Lordshipy’ judgment was delivered by 


. Bir George Rankin :—The question for determination in 
this case relates to partition procesdings which from 3rd Octo- 
ber, 1903, to rst July, r9o7, took -place under ths United 
Provinces Land Revenue Act (U. P. Act IIl of rgor) in respect 
ofa village called Nain situate in pargana Salon in the District 
^ (1) (1916) L L. R, 28 All, 243. 
. (3) . (1916) I. L. R. 38 AI, 302. 

(3) (1917) I. L. R. 39 AR, 469. 
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of Rai "Bareli in Oudh. The question has been described 
by the Chief Court of Oudh as of importance, and judicial opinion 
in the United Provinces: has for many years been divided upon 
‘the principle to be applied. 


The suit out of which the present appeal arises wis brought 
in the Court of the Subordinate Judge of Ret Bareli by the two 
appellants together with two other persons on acth February, 
1930, against 68 persons interested in the lands ofthe village; 
defendant No. 69 being joined gro forma as a person having the 
same interest as the plaintiff, The relief claimed by the plait 
was & declaration that the plaintiffs and defendant No 69 were 
superior proprietors as distinct from under-proprietors of various 
plots of land specified in list A attached to the plaint. The 
‘aggregate area of these plots is about 71 Bighas: they are not 
contiguous but are scattered throughout the various parts of the 
village. By reason of certain compromises entered into pending 
this appeal to His Majesty, there remain in controversy only 
five plots with a total area of 5 Bighas 7 Biswas 16 Biswansia, 
and the respondent No, 3, Thakurain Chhabinath Kuar (the third 
defendant), is the only contesting respondent. She is one of the 
two widows of one Rai Chait Narain Singh, her co-widow being 
Musammat Seot Raj Kuar. At the time when partition proceed- 
ings as already mentioned were begun in 1993 the plaintiffs, were 
recorded as having only under-proprietary right in these. five plots, 
As a result of the partition, these plots were incluled in the 
revenue-paying unit or “Mahal,” comprising 164 Bighas which 
was given the name of Rai Chait Narain Singh and assessed as 
‘at annual. revenue of Rs sr. The plaintiffs were recorded as 
having an under-proprietary interest thsrein but as holding them 
rent free, The superior interest was recorded as belonging to 
Rai Chait Narain Singh and another. It now stands in the names 
of his two widows who hold es limited owners under the Hindu 
Jaw. Musammat Soot Raj Kuar, by registered deed dated soth 
September, 1933, has compromised with the appellants oo terms 
which purport to agree that the latter be recorded, as the superior 
proprietors, that they shall get revenue thereon saparately assessed 
and that she shall not be liable for the payment of such revenue." 


At the trial of the suit the leatned Subordinate Judge found 
against the plaintiffs on the issue as to their title to the superior 
fight in the suit lands. He also held that their suit was bad as 
being one to- disturb the partition of 1906 and as contrary to 
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Section 233(k) of the Act of 1gor. The Division Bench of the 
Chief Court on appeal referred to a Full Bench two questions :— 

t, Is the relief of declaration prayed for by the plaintiffs in 
the present suit barred by the provisions of clause (k) of Section #33 
of the Land Revenue Act, 19got, by virtue of partitions of 1906 
and rgro? 

3. Is the jurisdiction of the Collecter to act under clause (c) 
.of Section rrz(r) of the Land Revenue Act, rigor, ousted when 
the question of proprietary title alleged to have been decided by 
.him in the partition proceedings mentioned aboye had -already 
been determined by a Court of competent jurisdiction ? 

The Full Bench (roth March, 1932), baving answered -the 
the first question in the affirmative and the second in the negative, 
the Division Bench on 7th April, 1932, dismissed the appeal, 
From this decree the present appeal has been brought pursuant 
to & certificate granted on arst September, 1932, by the Chief 
Court that the case complies with the requirements of Section iro 
and is also fit for appeal to His Majesty under clause (c) i Sec- 
tion 109 of the Civil Procedure Code, Et 


It bas been contended for respondent No. 3 (isis: called 
the respondent) that'the amount or value of the subject-matter in 
disputb on this gppeal had been reduced to less than Ra.’ r0,000 
by' compromise with certain of the defendants effected after the 
date of the certificate but before rath December, 1932, when the 
appeal was finally admitted, and that the appeal had become 
incompetent accordingly, Their Lordships are far from holding 
that this contention would have prevailed ‘apart from the certifi- 
cate aa to fitness under clause (c) of Section rog, but In view of 
the exprees reference to that clause in the judgment of the Chief 
Court they think that the objection must clearly be ovér-ruled. 
‘The second of the two questions referred to the Full Bench 
was apparently propounded in the interest of the plaintiffs, 
Before their Lordships the negative answer given to it by the 
Full Bench has not been contested in argument but it is in any 
view unnecessary! that their Lordships should give any decision 
thereupon, 

As the sole question for decision On this appeal is whether the 
suit is batred by clause (4) of section 233 of the Act of igor, itis 
hecessary “to consider in relation tJ that clause the nature and 
efect of partition proceedings taken undet chapter VII of the Act, 
fo examine the circumstances in which the’ plaintiffs claim to be 
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entitled to relief, and to ascertain the results which would follow aS 
from the grant of the relief claimed. 1938. 
Section 233, upon which the present case turns, constitutes -Rai Bajrang Babe- 
Part B of chapter Xf of the Act. The subject-matter of the chapter Slag h 
is described as "Miscellaneous", and that of Part B as "Jurie Bal Beal "Madho 
'diction of Civil Courts" or as given in the margin of the section ae Eee 
"Matters excepted from the cognisance of Civil Courts". These Sir verd rge Rankin. 
matters are stated in thirteen clauses (a) to (w), of which the most 
important for the present case is (4) 
#33. No. person shall institute any suit or other proceeding 
in the Civil Court with respect to any of the following matters :— 
(4) partition or union of mahals except as provided in sections 
TII and 112. 


Other matters excepted from the cognisance of Civil Coutts 
by the section are, the liability of any land, not excepted undet 
sectioh 58, to be assessed to revenue ; the claim of any person to 
engage for the payment of revenue; the amount of revenue 
‘assessed on any mahal or portion of a mahal; the amount to be 
paid to a proprietor by an inferior proprietor when that amount bas 
been fixed by the Settlement Officer; claims connected with or 
arising out of the collection of revenue. 


The words "partition and union of mahals” which appear in 
clause (4) appear. earlier in the Act as the heading to chapter 
VIL They had stood atthe head of the corresponding provi 
sions of the previous Acts (XIX of 1873 and XVII of 1876). The 
usual meaning of mahal is that given in clause (a) of section 4— 

"any local area held undera separate engagement for tbe pay. ` 

ment of land revenue". Though the definition includes “any > - 
teyenue-free area for which a separate record of rights has been l 
framed” and certain other cases mentioned in the section, the 
root idea is unit of area for revenue purposes. In chapter VII 
the Act does not provide any special definition of "union of 
mahals" which is a simple matter dealt with by sections 139 and 
t4o. But it is otherwise with ''partiion" which is defined by 
section ro6 :— 

106, "Partition" means the division of a mahal or of a part 
of & mahslinto two or more poinons, each consisting of one of 
more shares, 

In “imperfect partition” the several portions remain jointly res 
ponsible for the revenue assessed on the whole mahal, 

In “perfect partition" the whole mahal is divided and the several 
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portions become separate mahals, each EX responsible for the 
revenue distributed thereon. 

The procedure prescribed in this Chapter shall: be followed in 
all partitions, whether imperfect or perfect, except where it is other- 
‘wise expressly declared, 

The chapter provides that an application for partition may be: 
presented by one or jointly by two or more of the recorded co- 
sharers of a mahal (section o8) but that the Collector may at 
any stage stay the partition and order the proceedings to be 
quashed (section rog). On receiving an application the Collector 
isto issue a proclamation to all tbe other recorded co-sharers tò 
appear and state their objections if any to the partitions any 
otber recorded co-sharer may join in applying for partition (section 
110). Ifthe partition is not to be made by the parties themselves 
or by arbitrators but by the Collector or an Assistant Collector 
a partition proceeding (fars-i/agsíw) is to be drawn up declaring 
the nature and extent of the interests of the persons applying for 
the partition and of any other persons who may be affected thereby, 
detailing how partition is to be made, and deciding all disputed 
questions that may have arisen in connection therewith (section 
114) This proceeding bears some analogy to what ina suit be 
fore a Civil Court would bə called a preliminary decree for parti 
tion. Itis prior to this stage that sections rrr and r12—both of 
which are mentioned in clause (4) of section a33--apply to the 


‘case and enable an objection by & recorded co-sharer involving 
a question of proprietary title to come before a Civil Court at first 


instance or on appeal if it has not already done so. 

Irr—(1) If, onor before the day so fixed, any objection is 
made by a recorded co-sharer, involving a question of proprietary 
title which has not been already determined by a Court of compe- 
tent jurisdiction, the Collector may either— . 

(a) decline to grant the application until the question in dis 


pute has been determined by a competent Court, or 


(5) require any party to the case to instituto within three 
monthsa suit inthe Civil Court for the determination of such 
question, or 

(e) proceed to inquire into the merits of the objection, - 

(2) When the proceedings have been postponed under clause 
(6), if such party fails to comply with the requisition, the Collector 
shall decide the-question against him. If he institutes the suit, the 
Collector shall deal with the case in accordance with the decision of 


‘the Civil Court, 
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- (3) Ifthe Collector decides to inquire into the merits of the 
objection, he shall follow the procedure laid down in the Code of 
Civil Procedure for the trial of original suits. , : l 

11s.  Ál| decrees passed under sub-section (3) of the prece- 
ding section shall be held to be decrees of a Court of Civil 
Judicature of the first instance, and shall be open to appeal to the 
District Judge or High Court or the Judicial Commissioner, as the 
case may be, under the rules applicable to appeals to those Courts, 
and the Appellate Court may iue a precept to the Collector, 
desiring chim to stay the partition pending the decision of the appeal. 

The remaining sections of chapter VII contain many provisions 
as to the principles to govern the division of the land into different 
portions to be allotted to the various sharers—4& matter which in 
cases of perfect partition affects the revenue directly. These 
sections cover such matters as lands already held by a co-sharer 
in severalty, buildings of one sharer on the land allotted to another, 
garden lands, wells and so forth, They provide that if the holding 
of any tenant is divided the rent is to be apportioned, and in all 
cases the revenue of the mahal is to be distributed over the several 
portions (1:139, 130) There is provision for appeals from the 
Assistant Collector to the Collector, and for appeals to the Com- 
missioner from the Collecto?s orders on a partition proceeding or 
disallowing partition. Section 131 is important s= 

131. A partition shall not be complete until the Collector has 
passed an.order confirming it, 

When the partition has been confirmed, the Collector shall 
issue & proclamation thereof, and the partition sball take effect 
from the first day of July next following the date of such 
proclamation, 

‘In the present case the provisions of TR VII were applied 
to the village of Nain. They began with an application (section 
107) on 3rd October, 1903, by certain co-sharers of the village for 
a perfect partition to be made of the lands of the village which: at 
that time was & single n abal. Proclamation was- duly made calling 
upon the other co-sharers to appear and state: obj:ctions if 
any (section iro) The plaintifieappellants were recorded as 
co-sbarers of the village apart altogether from their interest in any 
of the plots in suit. As such they received due notice of the 
application for partition and on rath March, rgo4, they filed an 
application in respect of their recorded interest as superior . pro- 
ptietors agreeing to partition ( section rro{s)) but asking that their 


interest be included iria particular mahal, With reference to the | 
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plots in suit the plaintiffs were recorded as under-proprietoré and 
not as having the superior right; though their claim now is that 
they were entitled to the superior interest and that the record was 
erroneous, They say that in 1876 their right had been. established 
by the decree of a Civil Court, but they have to admit that in 
1903 the record was against them. They made no claim to the 
superior interest in these plots or any of them in the course of the 
partition proceedings, Their interest in the plots,in suit was 
treated as a rent-free but under-proprietary interest with the 
result that by the partition their interest in the village lands as 
superior proprietors was included in one mahal while the five plots 
now in dispute were included in another, the plaintiffs being shown 
as under-proprietors in the Khewat of under-propristors of that 
Mahal. The village was divided into five mahals, the fifth being 
a residuary mahal comprising the lands of those who did not 


' seek partition. The partition proceeding (section rir4) was 
= approved by the Collector on 16th September, rgo} and the 


partition was confirmed on the 28th September 1906, with effect 
from 1st July, 1907 (section r3r). The various plots originally 
claimed by.the plaint were distributed over all five of the new 
mahals:the five plots still in controversy were included in the 
second which was given the name of Rai Chait Narain Singh. As 
representing & r anna 5 pie share in the village this mahal included 
164 bighas and was assonsed to revenue at Rs. gr. No objection 
or appeal was taken by the plaintiffs at any time between 1903 and 
1907. In r9og an imperfect partition of the residuary mahal was 
carried out, but as the five plots now in dispute were not in that 
mahal it need not be further referred to. The plaintiffs remained 
in possession of the suit lands as of old, paying neither revenue 
nor rent til r9ag. In that year proceedings under section roy of 
the Oudh Rent Act (Act XXII of 1886) were taken against them 
before the Assistant Record Officer by the proprietors of 
different mahals including the mahal Rai Chait Narain Singh. 
On ssth June, 1929, the Assistant Record Officer assessed- them 
to rent notwithstanding their claim to be proprietors—3a claim then 
set up, #0 far as appears, for the first time since some: date before 
1909, The plaintiffs on. aoth February, 1930, filed the.present 
suit for a declaration that they are the superior proprietors of the 
lands specified in the plaint and not inferior proprietors. - 

If the plaintiffs be granted the relief claimed it is plain. that the 
result of the partition.of 1903-7 will hs substantially altered. . All 
the Courts in Indis are agreed as to this, [t ino answarto say 


"a k] 
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that-.the -plaintifs could be declared to be joint proprietors of a’ 


mahal along with the persons to whom it was allotted at the 


partilion. Such a declaration would produce a result contrary to 
the very purpose of the applicants for partition (ts. to separate 
their shares) and a highly unjust result, in respect that failure by 
the plaintiffs to pay their share of revenue would compel the 
present proprietors to pay it in order to avoid a sale of the entire 
mahal, That alone would convert the partition of r9o6 into 
something which was not intended by the Collector or by any 
party thereto and which might well be intolerable. But the 
declaration would also mean a reduction in the assets of the mihal 
and a disturbance of the arrangements for the payment of the 
revenue, and indeed an extensive disturbance if the original plaint 
with its 68 defendants be regarded. 


All the Courts in India—the Assistant Record Officer ia the 
rent case, and the Judges in the trial Court and Chief Court—have ` 


been satisfied that the plaintiffs’ suit is in these circumstances 


barred by virtue of the partition of 1906, but the Judgments in the ' 


Chief Court disclose a difference of opinion as to fhe principle 
applicable under the Act of rgor tothecase. Though the first 


question referred to the Full Bench had reference to clause (4) of 


section 233 the learned Chief Judge answered it by saying that 
the suit was barred by virtue of the previous partitions but not by 
the provisions of clause (4) He considered that was barred by 


the general principle of res judicata, the Collector being regarded . 


by him as‘a Court of exclusiva jurisdiction. The other members 
of the Full Bench held that the suit was barred by clausa (k) 
but that the principle of ves fudicata did not apply. This differ. 
ence of opinion is but the reflection of a divergence in the 
previous authorities; the matter seems indeed to have been com 
stantly before .the Courts in Agra and in Ondh! from time to 
time it has appeared to be settled, dE to become unsettled by 
subsequent decisions. 

With all respect to the learned iss in Ram Ai kha Misra Y. 
‘Lallu Misra (1) their Lordships think that to approach the con® 
truction of Section 233 of the Act by first forming a view upon the 
disputable question of res fudicata is a mistake in metbot Upon an 
independent examination of the provisions of the Act of rgor their 
Lordships have arrived at the same construction 88 was put upon 
the previous Act (XIX of 1873) by thd Full Bench of ‘the High 
Court at Allahabad in Muhammad Sadig v. Lauti Ram (2) and 
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upon the present Act by Banerji and Tudball, JJ. in Bija; Misir v. 
Kali Prasad (:). If à question of title affecting the partition which 
might have been raised in the partition proceedings is not so 
raised and the partition is completed, Section 333(k) in their 
Lordshipe! opinion debars parties of the partition from raising 
the question subsequently in & Civil Court, "This proposition is 
wide enough to cover the present case aud it is unnecessary to 
consider whether it might not be framed more widely. 
` As was well said by Strachey, C. J. in the former case :— 

" “The Legislature. intended to give to co-shirers raising ques- 
tions of title a limited opportunity and a limited time for having 
such questions determined by & Civil Court, and in effect provided 
that’ such questions might only be so determined if raised at such 
a time as to avoid the inconvenience , .. arising where interference 
with an actually completed distribution is sought.” (p. 30c) 

As against this view of Section #33, clause (k), there is the 
narrower interpretation to be collected from the dissenting judg- 
ment of Richards, C. J. in Bífai Misir v. Kal Prasad (1) (sura) 
and the judgment of Bennet, J. in Ram Rikka Misra v. Lali 
Misra (2) (supra) ` Proceeding upon the basis that partttion means 
the opposite of union of mahals, Richards, C. J. considered that 
these words refer to units of area which the revenue authorities 
create in the course of partition proceedings. He did not agree 
that the expression partition means or includes the actual division 
88 between the parties and the determination of their title. 

“If the plaintiff in this suit was successful the property would 
remain in the same unit in which it was placed by the Revenue 
Court notwithstanding the plaintiff decree for possession, The 
unit would not be affected though the ownership of the property 
in it would bea . . . . Ifthe legislatura fntended to prevent 
questions of title being reopened after partition it would have been 
simpler, fairer and less calculated to do injustice if the rules of 
ves judicata as laid down in ths Code of Civil Procedure had been 
incorporated." 

. The narrower view of Section sas(k) was thus expressed by 
Bennet, J.1— m 


. “The section only bare suits which would alter the partition 
in regard to ihe amount of- shares in any mahal or sub-division 
of a mahu: We: consider that this view of Section s35(k) is the 


(1) (1917) I. L. R. 39 All. 469. 
. (2): (1930). I. L. R. 537AIl, 568, 
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correct view and that no advantage accrues from adding an addi iis 

tional interpretation of section a33(k) in the wider sense to make 1958. 

It co-extensive with the rule of ses judicata. SETA 
In the present case the learned Chief Judge presiding over the dur S 


Full Bench rested bis view that clause (k) did not bar the plaintiff? — pii Beni Madho 
suit upon the definition of “partition” contained in Section 106 of Bakhsh Singh 
the Act. e Sir George Rankin} 
" As already stated, partition, according to Section 106, means au 
the division of a mahal or part of a mahal into two or more 
portions each consisting of one or more shares. I feel no difficulty 
in saying that having regard to the defined sense of the word parti- 
tion the present suit i8 not a suit with respect to partition." 
Their Lordships think this line of reasoning to bs unsound, 
and that the phrase “partition and union of mabal” refers to a 
process regulated by Chapter VII of the Act and the result thereof 
which is given statutory effect, The words occur at the head of 
the chapter as a statement of its subject-matter., Definitions may 
be more or less successful and it is not always safe to take an 
abstract word in its most abstract sense. -For the purpose of 
the Act it is not possible to say on the strength. of the definition 
that "partition" means nothipg more than the re-arrangement of 
the land into units of area. It imports and includes that rights 
in these units are distributed among the sharers, Tois indeed 
in the case of imperfect partition is the main feature aod almost 
th» whole of the operation. The amount of revenue imposed 
depends upon the "unit'—4hat is, the amount of land brought 
tinder one assessment s this depends mainly upon the person or 
persons interested ani their relations with one another. When 
Section ro6 stetes that a mahal is divided into two or mora - 
portions each consisting of one or more shares, it referi to distri. 
bution among the sharers according to thelr rights—not merely 
to a division of the land int» units of area, An "application for 
partition” (Section 107), is surely an applicitioa for a change to 
be made in the form or method in which the applicant's interest 
is held: to have a certain amount of land allotted to the applicant 
in severalty and in such wise that he shall be responsible for such 
revenue only as is attributable to his own land. Woen Section rt4 
speaks of the partition proceeding “detailing how the partition -is 
to be made and deciding all disputed question: that may have 
arisen in connection therewith,” it surely refers to the principles 
upon which the various portions are to be allotted—not nterely . 
thé principles on which their size and position is to be determine, 
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Section 118 and the following sections dre clear to this effect. 
But Section 233, clause (k), itself contains words which show that 
partition is not used in that. clause in the narrow sans» of mere 
arrangement into units of area, The words “except as provided 
in Sections rrr and rris" are inconsistent with the construction 
contended for, These sections provide means whereby objections 
involving a question of proprietary title can be brought before 
the, Civil Courts, The exception is made in their favour by 
clause (k) because otherwise the sections would conflict with the 
clause—that is because sults raising questions of proprietary title 
are hit by the prohibition against instituting suite with respect to 
partition of mahal The exception makes it exceedingly difficult 
to maintain that the only thing excluded from the cognisance of 
the Civil Court by clause (k) is the schematic arrangement of ths 
land into units of area and that no question of proprietary right 
comes within the prohibition of access to the Civil Court. This 
is not a new point zit was before the Court in Zifaí Misra v. Kali 


. Prasad (1) and is referred to by Richards, C. J. at p. 476 :— 


It is said that the words “except as provided by Sectlond rrr 
and rra" show that the expression " partition” means or at leat 
includes the actual division as between the parties and the deter- 


` mination of thelr title, It may possibly be that the framers of 


the section hoped the introduction of these words would prevent 
subsequent questions of title being raised. Another explanation 
might be to obviate some contradiction or inconsistency between 
Sections rr1-112, and Section 233(k). 

This passage shows that the argument was appreciated but 
in their Lordships’ opinion it was not answered. Moreover in 
order to provide that a Civil Court dealing in the ordinary course 
with tiles to land should not make any order which would alter 
the “ units of area,” it seems to be at once ineffective and excessive 
to enact that no person shall institute in the Civil Court any suit | 
with respect to partition, In order to divide a mahal into shares, 
which is the meaning of partition as defined by section 106, a 
number of important steps have to be taken to arrive at a result 
effective in accordance with Section 13t. These steps are detailed . 
in the intervening sections. A suit is brought with respect to tHe 
partition if it is brought to impugn the distribution which by parti. 
tion has been effected under the Act. 

-~ The question of ves judicata has been much considered in 


tontiection with section 233(k) and in the present case though 
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no question was referred to the Full Bench as to ms judicata the 
learned Chief Judge based his decision entirely upon that ground. 
What the position would be in such a cise as the present apart 
from any special statutory provision is a question difficult and 
not to be lightly decided, but th-ir Lordsbips agree with Srivastava 
and Risa JJ. the other members of the Full Bench, in holding 
that the principle of ses fudicata would not apply whore, as in 
ths present case, no objection was made under Section rrr with 
the reault that Sections rrr and rre did not come into operation. 
In such a case the partition proceeds upon the entries in the 
Khewat s the Collector does not function as .& Civil Court, and 
does not have in that or any other capacity to decide as to its 
correctness expressly or implicitly, To hold that the right toa 
decision from the Civil Court is ousted by the mere fact that’ the 
Collector proceeded upon the footing of the record is not in their 
Lordship? view sound doctrine so far as regards the principle of 
ves judicata, Their Lordships on this point are in agreement both 
with Richards, C. J. in Zalka Prasad v, Manmohan Lal (1) and 
with Banerji, J. in Bijat Mistr’s caso (2) (supra), 

The facte of the present casa raise no question as to th» rights 
of anyone to bring a civil suit pending tha partition proceedings, 
or as to the rights of a person who is not a recorded co-sharer or 
was not a perty to the proceedings, or as to any case between 
persons wLose interests were not opposed for the purpose of the 
partition. A considerable number of decisions have been given 
upon such cases but their Lordships have not had occasion to 
hear argument upon them and do not deal with them—more 
especially as their Lordships consider that their decision upon 
the point arising in the present case is in confirmation of the 
main current of authority in India. . 


Since this appeal to His Majesty was brought, agreements of 
compromise have been entéred into between the appellants and 
three sets of respondents. While entitled to assume that those 
respondents are competent to deal with their own interests in the 
land of the village, their Lordships are notin a position to make 
certain that the agreements as they stand are unobjectionable from 
the standpoint of the revenue authorities and (in the case of the 
agreement with Musammat Soet Ra] Kuar) compatible with all 
the rights of the contesting respondent Thakurain Chhabinath 
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Kuar, They wil humbly advise His Majesty that the appeal 
should be dismissed and that the order to be made on this appeal 
should record that as against the respondents other than Thakurain 
Chhabinath Kuar the dismissal is directed by reason of the said 
agreements ; but they are not prepared to advise that there should 
be any direction that the said agreements should be carried into 
effect. If any question should arise as to the carrying out of any 
of the compromises it must be dealt with in proceedings to be 
instituted in India in accordance with law, The appellants must 
pay to Thakurain Chhabinath Kuar her costa of this appeal. 
Nekra & Ce.: Solicitora for the Appellants. 


Hy, S. L, Polak & Co.: Solicitors for the Respondents. 
R C, C, Appeal dismissed. 


APPELLATE CRIMINAL, 
Before Mr. Justice Le W. J. Costello, Mr. Justice R. E. fach 
f , and Mr. Justice M, C. Ghosh, 
PURNANANDA DAS GUPTA AND OTHERS 
t. 


EMPEROR 


Conspiracye-Criminal Procedure Code (Act V of 1898), section 403—Fresh 


eniry of conspiracy —Test —Subsequent trial, if comes under sub-section (1) 
ef section 403— Combetenoy of first Court (o try subsequent charge—Approver 
and accomplice ~Correbsration—-Retracted confession. 


The gist of the offence of conspiracy is. the agreement of entering. into the 


conspiracy. What section 403 of the Code of Criminal Procedure of 1898 lays 


‘down—if It fs a conspiracy matter to be considered—is that a man cannot be tried 
again for that particular entry into the conspiracy for which he Has already been 


tried. Section LA LI fresh RE into S 
cannot be tried. : 

* Criminal Admitted Appaals Nos. 380, 381, 984, 344 and 395 Gf 1937, — 
the judgment of the Special Tribunal, dated the arth April, 1937. (Titagarh 
Conspiracy Caso), 
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The true test of deciding whether a subsequent trial comes under. the second 
part of sub-section (1) of section 403 of the Code of Criminal Procedure of 1898, 
ls whether the acquittal or conviction from the first ohare necessarily involves 
acquittal oc conviction on the secodd charge. 


Titentra Nath Gupta v. The Emperor (1) followed. 


Section 403 of the Code of Criminal Procedure of 1898 requires that the Court 
of the first Instanoe shoald have been competent. to try the charge put forward at 
the second trial, 


Tha language of section 403 of the Code cannot be stretched nor the principle 
extended. i f 

The principles anderlying the English Common Law pleas of æxtrefois 
convict and awire/eif acquit have been ambodied so far as this conntry is oon- 
corned within the limits, however narrow they may be or have been stated to be, 
of the language of the statute itself, . 


Whether a witness is stigmatized as an approver or an &ocomplice, he fs aa 
regards the matter of corroboration on one and the same footing. 

An acoompline witness inaluding an approver ought to be corroborated. It is 
unsafe in ordinary cases to treat the evidence of one accomplice as corroborating 
that of another. 


The views expressed In Nirmal ¥iban_ Ghese v. Hiagperer (2) aro reiterated. 
The propositions of law lald down by Sir Arthar Page, C J. in Aung Hla v. 
King- Emperor (3) are sufficiently wide to cover the whole of the law dealing with 
the question of corroboration. n 

Normally a confession of gullt is the most conclusive evidence which one can 
have. But if that confession is retracted, then it is desirable, if not absolutely 
necessary, that there should be som» corroboration of what the accused has said 
about himself even in respect of his own action. 


Aa accused person cannot get rid of a statement merely by saying that be 
retracted it, 
Appeal by the Accused (15 in number). : 
The material facts are stated in the judgment. 


Messrs. Dinesh Chandra Roy, Profulla Kumar Roy and Nirmal 
Chuckerdutty for 3 of the Accused in No. 380. 


Mossrs, Jitendra Mohan Banerjea, Ajay Kumar Basu aud Amiya 
Charan Mukherji for Miss Parul in No, 380. 


— Messrs, S. C. Talugda» and Prafulla Kumar aiy for the 
Accused in No. 384. 


Messrs, Kal Kinkar Chucherbutty and Nirmal Chucherdutty for 
the Accused in No, 394-. 


~ 
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Messrs, Dinesh Chandra Roy and Amaresh Chandra Roy for the 


Accused in No, 395. 


Mersrs, D. N. Bhattacharjya (Disbuty Legal Remenbrancer), 
Fhasindra Mohan Sanyal, Rakim and Birendra Chandra Nag for 


the Crown. 


; C. A. Y. 

The following judgment was delivered : o 
These appeals are from the judgment of a Special Tribunal 
constituted under Government Order No, r3orrP„ dated the 
grt October, 1935, which was made under the powers conferred 
by sub-sections r and s of section 4. of the Bengal Criminal Law 
Amendment Act,,1925. The Tribunal was constituted with the 
following Commissioners—Mr. H. G. S. Bivar,-I.C. S, District 
and Sessions Judge, Mr. K., C. Das Gupta, I. C. S, District and 
Sessions Judge and Rai N. C. Bose Babadur, Deputy Magistrate 


.and Deputy Collector, Bankura. The Tribunal was set up for the 


trial of 31 persons whose names are set forth in the order itself and 
who were accused of offences specified in the First Schedule of 
the Act wa have mentioned. Mr. Bivar was Happenin to be the 
President of the Commissioners, 


The trial began.on the 16th November, 1935, on & complaint 
which was filed before the Tribunal by the Deputy Superinten- 
dent of Police Rai Siheb Kanti Chandra Mookerjea. That 
con plaint was marked as Exhibit r303 inthe proceedings The 
other necassary legal requisites for the trial of the accused were 
supplied by— 

(1) Government Order authorising Rai Saheb Kanti Chandra 
Mookerjea to file a petition of complalot—Erx, 1204. 

(2) Governmet Order authorisin: a trial under the Replosives 
ActExhibit 1207, and 

(3) District Magistrate’s order authorising a trial a the 
Arms ActExhibit 1208. 


Of the 3r accused named in the Goverdasedt Order, 30 were 
produced before the Tribunal on the opening date. The grst 
accused Sitanath De was not present as at that time he was 
absconding. He was, however, arrested in the District of Tripura 
on the 3rd May, 1935, hile the trial was going on. and on the 
basis of Government Order, which is Exhibit 1209 of the proceed- 
ings, Sitanath was put on his trial before the Tribunal jointly with 
the other accused persons on the rath: May, 1935. The fact that 
Sitanath was not present onthe 8:h May but wis subsequently put 
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into thé dock with the rest of the accused persons did not neces 
sitate a de nopo trial because Sitanath was given certified copies 
of the evidence which had already been given and so under section 
7 A of the Bengal Criminal Law Amendment Act, it was not 
necessary to commence the proceedings over again and the trial 
proceeded as if Sitanath had been present from the very beginning, 
Certain witnesses were, however, recalled and further examined-im 
chief and also cross-examined. 

It should be stated that before the commencement of 
the trial (as the Commissioners state) upon the application 
of the Public Prosecutor, the Court tendered pardon to 
two of the accused persons, viz, Santosh Kumar Sen 
and Bej.y Kristo Pal Choudhuri upon condition of their 
making a full disclosure of all the facts within their knowledge. 
That was done under the provisions of Section 337 of the Code 
of Criminal Procedure: And after the Public Prosecutor had 
made his opening address to the Court, these two persons were 
put into the witness box and they appear on the record as the first 
and second witnesees called on behalf of the prosecution. After the 
examination and crossexamination of these two approvers as 
they had then become, certain other witnesses were examined on 
behalf of ths prosecution and charges were afterwards framed 
against allths remainin a9 accused persons, These charges were 
framed on the 3rd October, 1936. The trial then proceeded and 
& large number of witnesses were called (502 in fact) and their 
evidence was finished by the 4th December, 1936. The next maje 
was that on the sth December, 1935, on the 7th December, 1936, 
8th December, 1936, and the 9th December, 1936, the statements 
of the accused were recorded. It is a significant but not an 
unusual feature in thie case that none of the accused attempted 
to call any evidence on their own bchif. Arguments on behalf 
of the prosecution began on the oth December, 1936, and went 
on until the 3rd February, 1937 and two days later, that is, on 
the sth February, 1937, the arguments for the defence began and 
they went on fora whole month and finished ultimately on the 6th 
March, 1937. The Judgment in this case, that is the judgment 
‘with which we are now concerned was delivered on the 27h 
April 1937. It is noteworthy that all the findings of the learned 
Commissioners were unanimous Weare now in the position of 
having to consider the evil.ncs given ia ths case ani the argu- 
«menta put forward on behalf of the accused persons in order to 
determine whether the findings arrived at by the learned Commis- 
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sioners and the verdict and sentences which they thought fit to 
give are correct. 

It must be obvious to everyone that in a matter of this kind 
the appeal turns, largely if not altogether upon plain questions 
of fact. "Therefore ths Appeal Court from the outset is at a great 
disadvantage as compared with the learned Commissioners who 
saw the witnesses in the witness-box, were in à position to observe 
their demeanour and to form an opinion as to thelr reliability and 
veracity from the manner in which they gave evidence and the 
way in which they answered and reacted to the questions put to 
them in crossexamination, Weare in the position of having to 
give a decision on a perusal-of the evidence recorded in cold print 
witb, however, the assistance of the very able, cogent and com- 
plete arguments put forward by Mr. Dines Chandra Roy and the 
other learned Advocates appearing on behilf of the appellants in 
this appoal We have stated that this is largely, if not entirely 
a matter which depends upon the view one takes on the questions 
of fact, but certain considerations of a legal character were raised ' 
before the Tribunal and they have been convassed again 
before us. 

Before dealing with those arguments, ws must first of all refer 
to the charges which were made against these accused persons, A 
primary and principal charge was made against all the 29 accused 
persons who stood on their trial before the learned Commissioners 
and they were charged (it is perhaps convenient to use the exact 
words of the charge) thus :— 

That you bstween 1929 and 31st October, 1935, at Tittagarh, 
Police Station Tittagarb, District 24-Perganas, and other places men- 
toned in Schedule A and other places unknown, along with Santosh 
Kumar Sen (P, W. r) and other persons mentioned ia Schedule B 
and others unknown, were parties to a criminal conspiracy t> -wage 
war against His Majesty the King-Emperor ortodeprive His Majesty 
of the sovereignty of British India or of any part thereof or to 
overawe by means of criminal force or show of criminal force the 
Government of India or the local Government, and thereby com- 
mitted an off nce punishable. under Section 131A of the Indian 
Penal Code," 

To the charge were appended two Schedules A and B. Sche 
dule A contains a list of the provinces and districts and the places 
in which the accused persons were said to have taken part in the 
conspiracy charged against them, Four provinces were referred» 
to, namely, Beagal, Bihar, Aesam and United Provinces and in 


~ 
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the province of Bengal fifteen districts were referred to specifically 
and these districts were subdivided into various places. Actually 
as it appeared from the evidence in course of the trial we are 
concerned mainly with certain places in the district of #4-Parganas. 
Schedule B contains a list of names of alleged co-conspirators and 
that list contains no leas than 336 names. 


It is to be seen, therefore, that the conspiracy charged was 


said to be of a very widespread character. 

Against the accused Shyam Bsnode Pal Choudhury who is des 
cribed also as Suresh alfas Pranab Kumar Roy alfas Romesh Mazam- 
- dar aes Satis Boso alas Pronob of India there was a further charge 
that he on agth January, 1935, at Goalpara, Police Station Titta- 
garh, bad in his possession and under his control arms and ammu- 
nitions, to wit, the pistol and cartridges without having a licence 
and thereby he committed an offence punishable under Sec- 
tion 19{f) read with Section rgA of the Indian Arms Act (XI of 
1878), There was a third charge and that was made against three 
of the accused persons, namely, Purnananda Das Gupta, other 
wise known as Buro-Da, Shyam Benode Pal Choudhury wita the 
aliases we have mentioned and Misa Paru! Mukherjee also known 
as Nihar aas Sinti alfas Arati aas Sovarani Bose alfas Rani 
alias Khuki alias Suroma Debi This accused was a young girl 
who seems to have been carried away by the idea of adopting 


revolutionary methods for liberation of her country with the result . 


that she served either as an inspiration or a comfort, or again more 
probably in a sense, as a cloak for the operations carried on by 
some of the other accused. The chirges against these persons 
were (we use the exact words of the charge)—" Ihat you on or 
about the aoth day of January, 1935, at Goelpara, Police Station 
'Tittagarb, knowingly had in your possession ani under your 
control explosives, to wit, Sulphuric Acid (Ex. CX XIX), Nitric Acid 
(Ex CXXX), Toluene (Ex. CXX), Meta Nitraniline (Ex. CX VIII 
to Ex, CXVIII/3), Absolute Alcohol (Exs. CXIV to CXIV/s), 
Mercury (Ex. CXIX} Aluminium Chloride, Potassium Chlorate 
and Barium Nitrate (Exs. CXXIII to CXXIII/2), Sulphur Pre- 
cipitatum (Ex. CX ^I), Potassium Nitrate (Exs, CX to CX/3) and. 
Ex. CXII), Charcoal (Ex. CXXII to CXXII/a) and other materials 


for making explosive substances under such circumstances as to - 


give rise to a reasonable suspicion that you dil not -have these or 
any of these in your possession for a lawful object and under 
circumstances indicating that you intended. that such explosive 
substances ot any of them should be used for the commission of 


THE CALCUTTA LAW JOURNAL. [VoL UXVILL 


any offence and theraby committed an offence punishable under 
Section s read with Sections gA and 5B, of the Explosive Sub- 
stances Act (Act VI of 1908).” ` 

The result of the trial wae that 17 of the 29 accused persons 
w.re convicted and sentenced, as to two of them to terms of trans 
portation, and as to others to terms of varying periods of rigorous 


' imprisonment with the exception of one Sudhansu Bimal Dutta 


who, on account of his age, was sentenced to three years’ detention 
in a Borstal Institution. All the persons, who were convicted, 
were convicted on tbe main charge and in addition, Purnananda 
Das Gupta was convicted under the Explosive Substances Act 
and Shyam Benode Pal Choudhury under the Explosive Substances 
Act and also under the Arms Act. No separate sentence was 
pasted tipon them in respect of the secondary convictions if we 
tngy so describe them, 

The position at the end of the trial, therefore was that there 
were 17 persons convicted. All of them have—-1s a matter of 
course in a case of this kInd—appealed to this Court both against 
their convictions and sentences passed upon them. 

Before the appeal came on for hearing, however, ono of the 
appellants Harendra Nath Munshi, died apparently as a result of 
his own ill-treatment of himself by going on hunger-strike. Furthsr 
at an early stage of the hearing of the appeals before us Mr. Dines 
Chandra Roy announced that he did not propose to press the 
Appeal of the young lad Sudhansu Bimal Dutta having regard to. 
the fact that the only sentence passed upon him was one of 
detention in a Borstal Institution. There remain, therefore, for our 
consideration the cases of the other 1§ convicted persons. The 
majority of them have been ably represented, by Mr. Dines 
Chandra Roy, Of the others Deba Prosad Banerjee was repre- 
sented by Mr. Talukdar, Jagadish Chakraburtty by Mr. P. K. Roy, 
Bibhuti Bhusan Bhattacharjee by Mr. K. K. Chakravarty, and Miss 
Paru] Mukherjee by Mr. Jitendra Mohan Banerjee, 

If it is any consolation or comfort to the appellants to kuow 
thia, we desire to say. that everything that could possibly be urged 

-on behalf of these appellants has been put forward by Mr. Dines 
Chandra Roy and the other leading Advocates appearing for the 
accused in these appeals. 

We proceed now to deal with such points of law as were raised 
and fully discussed before ua, The first of them might conceivably 
have some weight in it, There were two significant aspects touch- 
ing. the point which was raised, namely, (r) that it was raised 
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chiefly on behalf of certain of the accused persons who escaped 
from jiil or from custody while they were under triel in the subs- 
tantial conspiracy case which is generally referred to as the Inter- 
Provincial Conspiracy Case, the Judgment in the appeal in which 
has been printed in the record of the present proceedings, 
and (a) that as regards one of the accused persons on whose 
behalf this particular point of law was taken it had no substance in 
-it because of the difference in the jurisdiction of the Courts before 
whom he had appeared. 

The point of- law to which we are referring is the contention 
which was originally set up as regards six of the accused at the 
triakthat the present charge of conspiracy under section 1a1-A 
of the Indian Penal Code was barred by reason of the provisions 
of section 403, Criminal Procedure Code. The accused on whose 
behalf this point was taken were Purnananda, Niranjan, Sitanath, 
Ajit Majumdar, Jiban Dhupi and Dinesh Bhattacharjee. 

Purnananda, Niranjan and Sitanath were not only tried in the 
Inter-Provincial Conspiracy Case but they were convicted under 
section 121-À of the Indian Penal Code and sentenced. Ajit 
was tried and convicted by a Special Magistrate under section 6 
(1) of the Bengal Criminal Law Amendment Act and was sentenced 
to undergo five years’ rigorous imprisonment, We are no longer 
concerned with him because in tbe present proceedings he was 
acquitted by the learned Commissloner& Jiban Dhupi was tried 
by a Special Magistrate at Faridpur under section 36 (a) of the 
Bengal Suppression of Terrorist Outrages Act. He was convicted 
by a Special Magistrate but on appeal the conviction was set aside 
and he was acquitted, . 

Now as regards Purnananda, Niranjan and Sitanath, the argu 
. Ment put forward was that as they had previously been tried and 
convicted on a charge of conspiracy to wage war against the King: 
Emperor, they could not now be ttled on the same offence, parti 
cularly having regard to the fact that it wasthe prosecution case 
(so it was argued in the present instance), that the conspiracy now 
charged is connected with the conspiracy for which the adcused 
persons have been convicted in the -Intet-Provincial Conspiracy 
Case, It must have been conceded at the trial that if after the 
petiod for which these accused had been convicted in the previous 
(rial, they agreed with a different and distinct set of persons to 
wage war against the King, that would undoubtedly be a different 
conspiracy for which they would be liable to be tried again and 
section 403,- Criminal Procedure Code, could. not be prayed id 
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aid as a bar to the second proceeding. But the argument was 
put forward in the present: appeal that whea the accused persons 
had entered with some other persons into a conspiracy and they 
had been triei in respect of that consphacy, they could never 
be tried again for conspiring with the sime person. It is to be ob- 
served in connection with this agrument that the prosecution case in 
the present proceedings was not that the conspiracy by Purnananda, 
Niranjan and Sitanath was with exactly the same set of persons 
with whom they bave been charged and conspired in the previous 
case. No doubt many of the persons are the sams but there was 
a considerable addition to the list of the so-called co-conspirators, 
The learned Commissioners point out in discussing this point 
that the prosecution here definitely set out to prove that the 
conspiracy which a man named Probhat bad organised at Barisal 
amongst other places was continued by the accused Profulla and 
other persons and that it was with respect to this conspiracy that 
Purnananda, Niranjan and Sitanath again started carrying on 
operations after they had escap:d from custody, The learned 
Commissioners pointed out that “that thisis the prosecution case 
appears from the evidence of the approver, Sintosh, where he 
speaks of the activities of Pravat Chakravarty and Jogesh Mazumdar 
at Barisal and aleo from the interpretation the prosecution wants 
to put on the mention of the name of Satya, Biren Bose and 
Jagadish Chakravarty in the Cipher lists, Exs. 1175 and 1176, found 
in Pravat’s possession, The Inter-Provincial Conspiracy Case was 
with regard to this conspiracy formed by Pravat Chakravarty with 
Purnananda Das Gupta, Niranjan Ghoshal and Sitanath De and 
others" and then the learned Commissioners say that it is on 
these grounds that the defence Counsel argues that the earlier 
trial was forthe same conspiracy as the present trial. Now the 
learned Commissioners took the viswand in our opinion quite 
rightly that "the whole argument put forward by the Defence 
Counsel appears to us to be based onthe assumption that if a 
man bas once agreed with another to do an unlawful act, that 
agreement is for all time to come; and we cannot consider that 
if after having agreed for a certain time to do & thing, he is re 
moved from the scene of action, thereafter he can agree afrash 
with the same men or other mento dothe same unlawfal act. 
This assumption is in our judgment entirely fallacious.” With 
that expression of opinion we entirely agree. It was conceded in 
the present trial quite frankly by Mr. Dineah Chandra Roy that 
the giet of the offence of conspiracy is the agreement or entering 
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does in fact allege such fresh agreement ; and has sought to prove 
this, by facts and circumstances, Accordingly, we bold that these 
accused are liable to trial for their participation in the conspiracy, 
during the period indicated above. If no fresh agreement is proved 
they will be entitled to an acquittal But this trial is not barred in it- 
self while nothing done by the prisoners prior to their escape from 
jail can be used to substantiate the charge." It seems to us that the 
learned Commissioners took an entirely sensible and correct view 
of the situation arid so far as the position of Purnananda, Niranjan, 
and Sitanath is concerned ms-e-vis the provisions of section 403 of 
the Criminal Procedure Code the point taken on their behalf has 
no substance init. Further,one miy emphasise this aspect of the 
‘matter. The conspiracy charge in the present case was not wholly 
with the same persons: it was not said to have been in operation 
in precisely the same places as the conspiracy charge in the Inter- 
Provincial Conspiracy Case and moreover—and thie is a decisive 
factor in tbe matter—although the charge in form covered the 
period from 1929 to very nearly the end of 1935, what was really 
charged against them, speaking now of these particular accused, 
was that they bad re-participated in the conspiracy, and taken an 
active part in it after the date on which they escaped from jail, 
that is to say, the month of July, 1934, up to the time of their 
arrest round about the beginning of 1935. We are! not now 
concerned with Sitanath, because he was one of the persons who 
was acquitted. We are concerned with Purnananda and Niranjin 
and we hold that there ie nothing in thia point of law -so far as 
they are concerned, A similar point was raised at the trial on 
behalf of three other accused, ois, Ajit Majumder, Jiban Dhbupi 
and Dinesh Bhattacharjya, The ergument put forward on their 
behalf was that their position brought them within the ambit of 
the second part of section 403, sub-section (1), of the Code of Cri- 
minal Procedure, Again, it may be stated that we are not concern- 

ed with the case.of Alit or Dhanesh because they wer» aquittád 

by the Tribunal, As regards Jiban, as we bave already stated he. 
Was tried but was ultimately acquitted ofan offence under section 

36(«) of the Bengal Suppression of Terrorist Outrages Act’ He 

had been charged with being in possession .of certain literature 

of a revolutionary character, But as the learned Commissioners 

point out, it is very difficult to sse how it could be argaed that an 

acquittal on a charge of that kind involves so to say an anticipatory 

acquittal on a charge of conspiracy to wage war-against His 

Majesty. The learned Commissioners point out that the trye 
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test of deciding whether a subsequent trial comes under the second 
part of section 403, sub-section (1) has been laid down in several 
"cases decided by this Court and quite recently in the very matter 
of the Inter-Provincial Conspiracy Case itself which isto be found 
reported under the title of Jitendva Nath Gusta v. The Kmieror(1), 
where this proposition was approved. Whether the acquittal or 
conviction from the first charge necessarily involyés an acquittal 
or corviction on the second charge, that is the test to’ be applied, 
In the present instance, however, as we have already indicated, 
there was a further difficulty in the way of a successful plea on 
behalf of Jiban Dhupi under section 403. It is to be observed 
that the section requires that the Court of the first instance should 
have been competent to try the charge put forward at the second 
trial. It is quite obvious in the present case that the Court of the 
Special Magistrate of Faridpore was not competent to try a charge 
of conspiracy under section rar-AÀ of the Indian Penal Code and 
so in consequence section 403 would have no application at al, Mr. 
Roy when dealing with the particular case of Jiban Dhupi invited 
us to hold that in some way or. other the principle laid down in 
section 403 could be extended and to give to Jiban Dhupi the 
benefit of the spirit underlying the provisions of that section rather 
than to apply the clear and precise words of the section itself. We 
are unable to take that view of the matter. We think the principles 
underlying the English Common Law pleas of aw?rmoít comic 


and autrefois acquit have been embodied so far ag this country is | 


concerned within the limits, however narrow they may be or have 
been stated to be, of the language of the Statute itself. la our 
view, it would be bewildering and, indeed, might result in gréat 
injustice to the community at large were we to endeavour to stretch 
the language or extend the principles in the way we have been 

invited to do by Mr. Dinesh Ch. Roy. The summing up of this 
matter, therefore, is that we entirely agree with the learned Com 


missioners that the plea under section 403 of.the.Code of Criminal. 


Procedure fails as regards all the three. appellants whose case we 


have now considered, namely, Purnananda Das Gupta, ias 


Ghosal and Jiban D hupi, 

. The next point of law, if it can be so described, is pill» more 
of a.question of fact. But it was raised by Mr, Roy as being an 
argument applicable to most of the accused and was to the effect 


that even if the case for: the prosecution is taken to have been 
established the evidence was still snautiel dnt and indeed the ind 


y 


* (1) (1997) Als R. Calò, 9113). 
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of the proseoution was insufficient to establish a -charge under 
section 131-À of the Indian Penal Code. In other words, it. was 
strenuously argued by Mr. Roy that even assuming the truth of 
the prosecution story, there was stil not enough to- entitle the 
Commissioners to come to the conclusion that these accused 
persons or any of them bad been guilty of conspiracy to wage war 
against His Majesty the King-Emperor} that is’ to say, the facts 


proved would not warrant a conviction under the provisions of 


section r21-À of the Indian Penal Code, Mr. Roy argued that 
the conviction: under section 121-A is bad, because there was-no 
evidence or not sufficient evidence to indicate that even if there 
was a conspiracy, there was a conspiracy of the particular kind 
charged, namely, a conspiracy to wage war against the King. Mr. 
Roy urged that the finding of the explosives, books and the other 
articles in the house at Tittagarh did not necessarily indicate that 
the persons residing in the house-were persons who had taken part 
in. a conspiracy of the kind alleged against them. This matter is 
dealt with at some length by the learned Commissioners in what 
they have described as Chapter XIII of their judgment and the 
conclusion at which they arrived is stated in these words "We are 
of opinion that the papers and things found at Tittagarh, without 
any other circumstance, prove beyond reasonable doubt the exis- 
tence of such- a conspiracy to wage war against the King, between 
Purnananda Das Gupta, Profulla Sen and the persons named as 
sources, supplying the names of suitable recruitá in Ext. 297-3014 
as further facts illustrating the existence of this conspiracy, we may 
mention the close connection established.by evidence between the: 
Belgboria House where we have found a number of young men 
were living in the last part of December, 1934, and the activities 
at the Tittagarh House, First of all, we should mention a letter 
in the handwriting of Purnanda Das Gupta--instructing one Kanu: 
to éngage a house and arrange a meeting at a place, cryptically- 
referred to—V3B." Finally in summing up theit^ conclusions, 
the learned Commissioners at the end of the chapter. say “Further. 
more, as discussed in Chapter VIII it is clear that the cipher list,- 
Ex. 115, found with Debaprosad Sen in Belg hofia, was similar . in. 
nature to Exe sgr-301, found at Tittagarh. The same inference 
as to the conspiracy may be drawn from them, as there could be: 
no doubt about the connections of the Belghoria Den and the. 
Sukchar finds with the Tittagarh conspiracy to wage war agaifst: 
the King. The question to` be decided is,.which of the accused, 
if any, are proyed to haye been members of the conspiracy.” Pat. 
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quite shortly, the position was this-—In the Tittagarh house were 
found explosive materials, books on war and on revolution and 
also the remnants or torn fragments of what seems to have been 
intended to be a discourse or monograph on the uses of revolution. 
The Commissioners themselves point out the significance of the 
existence of such books as "Infantry Training," "Field Gunnery," 
“Machine Gunners’ Handbook," “War Equipment,” “Aeroplane 
Construction,” and so on as being indicative of the fact that the 
explosives which were being provided wers not intended to be used 
for wreaking private vengeance on some enemies of Purnanands 
or any of these other people but must have been: intended to 
be used for the purpose of something much more extensive and 
something much more of a public character and the very natufe 
of the books found were indicative of what the ‘common object 
of the conspiracy really was. The leatned Commissioners have die 
cussed this matter at very gréat lerigth and it is hot necessary that wà 
should say anything more about it, except that we efitirely endorse 
the conclusions'at which the learned Commissioners have arrived and 
the reasons, considerations and deductions which induced them 
tocome to those conclusions, As already stated, the question 
whether the evidence was sofficient to establish a charge of 
conspiracy laid under section rar-A of the Indian Penal Code 
was argued by Mr, Roy almost as if it were a point of law} 
whereas when one comes to’ look at the matter it seems quite 
manifest that actually it 1s much more a question of- fact, because 
the solution of the question depends upon the view which the 
trial court takes of the evidence adduced before it and of the 
inferences reasonably to be: drawn from that evidence, What 
would be sufficient to show that there was «conspiracy to the 
mind of one man may not be sufficient to indicate a conspiracy 
to the mind of another man and a concatenation or conjunction 
of circumstances may be sufficient to induce one Tribunal to come 
to the conclusion that'a number of conspirators had as their object 
the waging of war agaihst His Majesty ; whereas ‘another Tribunal 
might think that the facts and circumstances did.not wartant any 
such conclusion. In the present case, wecan only say that the 
learned Commissioners have beyond all question devoted an almost 
excessive care! certainly all possible care and- attention to the 
consideration of the facts proved before them and they have- arrived 
át their conclusion. We say, without any hesitation that we think 
hot only that the Commissionets were justified. in. coming to the 


conclusion they did on this particular point, but having regard. 


A 
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to the evidence, they could rightly have come to no i 
conclusion, 

Before saying something about the evidence as it beara on im 
of the individual accused, we should like to make ons or two 
general observations with regard to the judgment as a whole. 
The learned Commissioners have produced a judgment which is 
not only careful and complete but is comprehensive in the highest 
degree and one which can, not unreasonably be described, we 
think, as voluminous We make this observation for the purpose 
of enabling ourselves to say that no one who has read this judg- 
ment, and bas heard the arguments put forward on behalf ‘of the 
appellants in these appeals can, in our opinion, come to any other 
conclusion than that the Commissioners hive, in every respect, 
discharged their functions in a manner which is wholly satisfactory; 
and, indeed admirable. If ono does permit oneself to make any 
sort of criticism at all, it can only betothe effect that these Com 
missioners haye been overscrupulous and, we might almost say, 
unnecessarily careful to ensure that no single one of the 29 
accused persons before them should be convicted by them except 
upon evidence in regard to which there could be no possible doubt 
whatever. 

We have heatd in the course of the argument before athe: 
‘normal’ argument (we use the word ‘normal’ in preference to the: 
word ‘usual’ because it has almost become a rule of law as regards. 
defences in criminal cases of this character) with regard to the . 
evidence of “approvers” and the necessity for corroboration of 
their evidence and of the evidence of persons who accurately or 
inaccurately may, in some way or other, be described as the 
'accomplice witnesses,’ It is a little difficult to understand what 
precisely, for the purpose of a lengthy argument of this. kind, is 
the difference between the evidence of an approver and the ovi- 
dence of the witnesses of the kind whom the learned Commissioners , 
have characterised as ‘Accomplice witnesses.’ The learned Come 
missioners have, however, made a differentiation in Chapter XIV 
of their judgment which deals with ‘Approvers’, and Chapter XV, 
which deals with ‘Accomplice witnesses! But whether that nicety- 
of distinction is nscessary or justifiable, to my mind makes no. 
dffierence at all for practical purposes, because whether a witness is- 
stigmatized as an approver or as an accomplice, he is as regards- 
the matter of corroboration on one and the sdme footing. 

Mr. Roy in the usual fashion gave us the benefit of a ingin 
argument upon the law applicable to the evidente of. an accomplice 
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and-the neceseity for corroboration, and we were treated to what 
may perhaps be described without any want of respect to the 
learned Advocate asa stock and somewhat jejine argument with 
regard to corroboration. It was once more emphasised before us 
that the evidence of an accomplice or an approver is tainted evi 
dende and ought not to be accepted unless it is corroborated in 
some material particulars, We are told that the evidence given 
by one accomplice witness cannot operate in corroboration of. the 
evidence given by another. An attempt was made to reagitate 
the whole question of “corroboration.” Mr. Roy once more put 
before us a number of authorities dealing with this question, We 
need hardly say no more than that we reiterate the views on this 
point expressed in the Judgment in the Midnapore case—/Virmal 
Jiban Ghose v. Emperor (i). We are of opinion that the proposi- 
tions of aw laid down by Sir Arthur Page in Auag Hia v. Kine 
Emperor (a), are sufficiently wide to cover the whole of the law 
dealing with the question of corroboration. In the present 
instance, the Commissioners in their obvious desire to err if at all 
on the side of caution have acted on the assumption not only that 
the evidence of an approver and the evidence of an accomplice 
require corroboration as a matter of precaution to put it no higher, 
but aleo that, they ought not accept the evidence of one accomplice 
wituess which is only supported by the evidence of another accom: 
plice and nothing more, The result of that course of action is 
that the question so far asthere is any law about the matter 
entirely disappears Taking it to bethe law that an accomplice 
witness including an approver ought to be corroborated and that 
dt ány rate it is unsafe in ordinary cases to treat the evidence of 
one aocomplice as corroborating that of another. Assuming all 
that, it appears that the learned Commissioners acted strictly and 
scrupulously in conformity with those assumptions. We fiad 
accordingly that in no case is any one of the conviction based on 
tainted evidence with regard to which'there was lacking corrobora» 
tions In other wordé, the Commissioners acquitted everyone of 
the accused persons with regard to whom corroboration of accom 
plice evidence was not forthcoming. We find at the end of the 
general observations in the judgment at the end of Chapter XV, 
page 353, this statement: “The evidence of ‘the approver and 
the accomplice witnesses has been set dut at rather great length 
ih this Judgment, This is to show how much the prosecution 
(t) (1994) I. L. R. 62 Calc. 238, 
(2) (1931) I. L> R. 9 Ran. 404. 
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sot out-to prove by their evidence. It will be seen however, that in 
most cases, the corroboration of this evidence.is very scanty, and 
it will also be seen-in this and other chapters of the Judgment 
that we have mostly been loath to rely uponthis evidence ani 
we have only done so, where there has been strong corrobora- 
tion" (not only corroboration, but strong corroboration). That 
was the principle laid down by the learned Commissioners for 
their own guidance and to it they have strictly. adhered. Had 
it been otherwise it would have: been extremely difficult to 
understand why so many -of the-s9 accused persons were in fact, 
acquitted. An examination of the record seemw to show that 
quite a number of the acquitted persons were in all probability 
just -as guilty as those of the accused who were, in fact, convicted. 
The comparatively high percentage of acquittals is plainly and 
obviously. due tothe rigid and conscientious manner in which 
the Commissioners applied the principle of no conviction mou 
corroboration, - | 

: We have listened with rat care and attention and, we ose 
with due patience to the. arguments, put forward in this eppeal on 
behalf of the appellants. We have considered them, examined 
them: catefully-—-almost  microscopically-—for ourselves and we 
have considered the manner in which the learned Commissioners 
have dealt with that evidence as disclosed in their elaborate and 
comprehensive and altogether satisfactory judgment. Tho result 
is that—certainly as regarda the majority of the cases with which 
we are now Concernede-the canvassing of the matter by Mr, Roy 
and the other learned Advocates has only served to bring.into 
prominence the. points telling against the accused which make 
it abtindantly clear that -the wen of tie Comthiptonori vere 
correct, 

- dt is only as regatde the case of one of tho eee that there 
could be any kind of hesitation whatever and that was the case of 
Jagadish Chandra Ghatak, We will say a word: or two with regard: 
to bis case before wa deal with the rest of the appellants. The lear- 
hed Commissioners pointed out that the principal evidence against 
this accused was his own confession, that is to say, the statement: 
which he made before one of the Presidency Magistrates of Calcutta’. 
on the rsth Match, 1934, and which. ison the redord as Exhibit 
44. This confession was. retracted at the outset of the trial; 
Apparently at the time when the accused ‘were being called upon: 
to make answer to the chatges laid against them,. Jagadish said - 
in answer to a question put to him after the cHarge was explained: : 
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"I am innocent, The confession that I made -before the 
Magistrate was not of my own accord, d was compelled to say 
what the Police tutored me under their torture. I have told the 
Magistrate at Banksball Street Court that I wanted to ‘retract the 
confession! On that he said that nothing could be done there." © 

Thus the array of common form defences to be found in'à 
case of this kind was complete, because here is one accused who 
makes & confession and then retracts it on the hackneyed ground 
that he was tortured by the Police. -We say the ‘array of commoh 
form defences—in appeals of this kind having in mind the obser- 
vations of Sir George Rankin, Chief Justice that “ no criminal 
defence in this country is complete without & retracted confession," 
It seems tolerably clear that what really happened was that it 
must have been brought to his notice that he could not very well 
hope to be acquitted as long as there was a confession on the 
record. It seems that.the confession was sufficiently wide or 
sufficiently explicit to implicate him in the particular conspiracy 
to which the charge related, The learned Commissioners obvb. 
ously did not pay any serious attention to the somewhat thresdbare. 
and unconvincing allegations of torture by the Police, The very 
phrase ‘torture by the Police’ has been so often used on behalf 
of the defence in similar circumstances that any sting it might. ever 
.have had has long since departed from it and a scepticism is 
engineered something like that aroused by the frequent and false. 
cry of alarm “Wolf, wolf.” This excuse of torture by the Polioe 
is used so often without any justification time and again, that it. 
has become very difficult for any Court to pay any serious atten-: 
tion-to it, and indeed no Court should pay any attention to it, 
unless it is supported by evidence. In the present case, there is 
not a scintilla of-evidence that Jagadish was improperly treated. 
by the Police and consequently the Commissioners mid that 


A 


“ We cannot brush aside the statement, merely because the accused . 


now says that what he stated then, was not.true." - Then they. 
prooéeded to say very properly: “Nor can we convict him on 


the basis of the confession, unless we-nore satisfied of its truth as 
regards himself, by corroboration from independent evidence in. 
material particulars," "That was, of course, because it was a retracted - 


confessior, If a confession is made and is” not withdrawn, that 


may furnish the strongest possible evidence of guilt of gn acctised, : 
because unless here: is something to raise a different inference : 
what a man says about his own actions and his own intentions, ' 
myst be eyen more potent evidence against him than what ofhetw . 
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Catia, may say as to that man's intentions, Therefore, normally a con- 
1938. fession of guilt is the most conclusive evidence which one can 
ae . Bat i ion is“ d," he word which 

Purnananda Das PAYO: But if that confession is “ retracted,” to use the word which 

- Gupta has almost become a word of art, then it is certainly desirable, if- 

Rabe not-absolutely necessary, that there should be some corroboration 
— of what the accused has said about himself even in respect of 


his own actions. But as the Commissionsrs pointed out an accused, 
person cannot get rid of a statement merely by saying that he 
retracts it, He cannot get rid of it by xL that he with. 
draws it. 


Now, let us deal with the point on the m as to whether 
there was really a confession, namely, whether there was a state- 
ment designed to implicate the man who made it in tbe particular 
conspirdcy which was charged against him. In the course of the 
statetnent which is to be found in volume $, part I, page 128 of 
the Paper Book, Jagadish sets out the history of his connection 
with & person who was afterwards accused or at any rate, alleged 
to be a conspirator in the particulr conspiracy with which we are 
concerned. In the course of his statement Jagadish said that he 
originally came to Calcutta—to No. 127, Amherst Street and he- 
began the work of picture framinz at the Studio of one Nihar 
Babu. While he was there, he was approsched by a man named 
Nagen who seems to-have started with the usual technique : of 
revolutionary organisers by suggesting that the person approached 
(in this case Jagadish) ought to go in for physical exercises and 
start serious reading. Subsequently Jagadish shifted his lodging 
to Mechuabazar Street along with Nihar Babu and while they were 
there, the other man Nagen gave him a sealed envelope and asked 
him to keep it until it was wanted. Later on when the house was 
searched this envelope was found in a suit case belonging to- 
Jagadish with the result that he was arrested and Nagen was also 
arrested. It ie true that Jagadish stated that he did not know 
the contents of the envelope but it seems only reasonable to- 
suppose that he must have suspected that the information oon 
tained in it was some thing in connection with some unlawfül 
activities, The statement also sets ont how he went to various: 
places, one of them occupied by Makhan, an accused in the casé, 
and another man Kanal, It seems obvious from thie statement 
that Jagadish was associated with and was assisting in domestic 
matters, a number of young men who were seid to be participators 
in the conspiracy, The statement concludes thus: “ When I 
first came to Calcytta some two years ago—Nagen told me that 


= 
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the name of our Party was “ Anushilan Samity" and our object 
wae‘ Freedom: " ! 

It is to be noted that it is not the case of the prosecution here 
that the:conspiracy charged was co-éxtensive- with tha organisation 
of the * Anushilan Samity! No doubt a considerable number of 
those designated as the co-conspirators were members of that 
body ; but it does not necessarily follow that because Jagadish sald 
that the name of “our Party”. thats to say, the party to which 
he attached himself was the Anushilan Satnity, that he was actually 
participating in the particular conspiracy which was the subject 
matter of the charge, and therefore taken by itself, the confession, 
even if it had not been retracted, might not have been sufficient 
to justify the conviction of this particular accused. But there was 
other evidence given in the case which the Commissioners treated, 
and in our opinion rightly, as affording not only corroboration 
of the confession but as going much further and so putting of 
this accused. beyond all reasonable doubt. The Commissioners 
in. dealing with the effect and the scop» of the confession said 
this " While in-the confession he has not said directly in so many 
words that he joined this Samity, he has mentioned the Samity 
as ‘ Anushilan Samity ' and has mentioned a number of acts done 
at the instance of Nagen and others, whom he came to know 
through Nagen, which if believed would leave no manner of doubt 
of his having joined the Samity.” Itis not very clear whether the 
Commissioners were using the word ‘Samity’ as being strictly 
limited to 'Anushilan Simity’ or whether they were using it a little 
more loosely as meaning “ Tne Revolutionary Organisation." Then 
they set out the acts which were mentioned bY Jagadish in his 
statement t— 

“(r) At the RTT of Nagen, he —— envelope at 
42, Mechua Bazar Street, where he was living with Nibar Babu, 
and this was seized by the-Police, inside a sult-case. 

(2). As instructed by Nagen, we went to Scottish Churches 
College, and made the acquaintance of one Kartik, who asked him 
to see him again after the Puja holidays; and when he went there 
again--he met another person, who took him some days later to a 
house at Belgharia, whore he saw muny young. men and aleo two 
aes gentlemen who used to come there," 

^. This is significant because it appears from ths evidence given 
by the approver that Puraanandg was thera ag well as. another of 
the-other acc 11851, namaly, Ajit, w15 wis suppojed: to have grown 
his beard far the purpos: of accentuating fhe superficial resm- 
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blance between himself and Purnananda and so make it more 
difficult for any witness to identify the one or other of them, The 
importance of this particular statement, apart from this aspect of the 
matter is that Jagadish says that he went to the house at Belgharia 
and he was in fact shadowed by the Police to within'a short 
distance from the Belgharia house. Evidence to that effect was 
given by a witness of the name of Sunil Kumar Bose who is an 
Assistant Inspector of Police, . He said: "On the 24th December, 
1934, I was on watch duty at the Dakhineswar Bus Stand with 
Assistant Sub-Inspector Arabindo Mozumdar of the Special Branch 
from s p.m. Then Assistant Sub-Inspector Janaki and Dwijen 
came there by bus In the same bus arrived suspect Jagadish 
Ghatak. On alighting from the bus Jagadish Ghatak went near a 


' lake, after taking a road to the north which turned east. We 


followed- Jagadish up to the lake and after a while another boy 
with a cloth round his face came to meet Jagadish. Jagedish and 
this youth had a talk but we could not hear what they said. After 
going along the railway line together fora short distance Jagadish 
came back but Jagadish’s companion went to a brick-built house 
in Belgharie.” But the-most potent piece of evidence which was 
given against this particular accused and whicb, in our opinion, 
clinches the whole matter, is the evidence of the Homeopathic 
practitioner Prohlad Saha, P. W. 207, who said: “In Falgan, 
1341, Profulla De was tenant of room No. rg. I don't remember 
if he came alone or accompanied by anyone else. He used to pay 
Re 4-8 a month for room No, 15, On the day he came he paid 
me Rs. 3 and agreed to take the room. He occupied the room 
on gth Falgun, that very day.” Then. he said: "I granted two 
receipts on 14th Falgun. The printed receipt was for gth to end 
of Falgun. The JAw/rka receipt was for the advance of next month 
which would be taken into account when rent for the next month 
was paid. The receipts are Exs. 1007 and rco8. The tenant 
left without notice," And then he made & dramatic identification 
by saying: "This man is Profulla Kumar De (identifies Jagadish 
Ghatak from among the accused in Court)" He identified 
Jagadish from among over a score of persons who were then in the 
dock. He picked out Jagadish as the man who rented the house 
and whom he knew as Prafulla. As regards the evidence of-this 
witnese, the Commissioners said that they had--0 reason to^ dit 
believe him, The result the Commissioners arrived at as stated by 
them was: “With the truth of the story of his principal acts 
Mentioned: in the confession established, we think it proper that 
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the implication in the confession that lie did all this for the Samity 
of which Nagen. spoke to him shquld be accepted as true.” The 
Commissioners no doubt seam to have assumed that to a large 
extent the Samity was the same as the conspiracy. : Whether that 
it so or not, in our opinion although it taken by itself the -mere 
association of Jagadish _with members of the conspiracy at various 
places and his functioning at those places in a semidomestc 
character might not necessarily bə sufficient to put the matter 
beyond all reasonable doubt, the evidence given at the trial, and 
in particular, the evidefce of the witness from whom the room 
was rented affords ample proof of guilt. In any case it seems a 
little difficult to imagine that it would be possible for this man to 
have been an associate with the other conspirators over a period of 
six months or more and it is almost inconceivable that he could 
have done what he did in combination with some of the cons 
pirators without knowing full well the nature and objects of the 
conspiracy, When one takes the evidénce to which we have 
referred, there is no doubt whatever that this man was rightly 
convicted. l "x 

With regard to the cases of the rest of the accused persons we 
do not think it necessary to go into any detail, It is, we think, 
sufficient to point out that the learned Commissioners have taken 
the case of each individual accused one by one and have carefully 
related and tabulated those pieces of evidence given by the 
different witnesses in the courte of the trial as thsy told against 
each of the several accused. We need only say that we have 
been taken tbrough the evidence and we have considered in detail 
each of the episodes, circumstances and facts on which the learned 
Commissioners relied as establishing the guilt of the accused 
taken severally and individually, and one by one and we are in 
complete accord with the views expressed by the learned Com 
missioners and the conclusions at which they arrived. 

As regards the three accused, namely, Purnananda, Shyam 
Benode and Parnl the evidence seems to be not only conclusive 
but overwhelming, and concerning these three accused, there is 
in our opinion, more than sufficient evidence to justify the con. 
viction ‘of them, apart altogether from any evidence given by the 
approver. The learned Commissioners, as regards Purnananda, 
have stated that they were clearly of opinion on a consideration 
of the  cireümstances that he rejoined the conspiraty and re- 
assumed the position of a leader of the conspiracy during the 
petiod he was leaving at the Tittagarh house, So the chatge of 
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the conspiracy under section 131-À is complete. Then there was 
the other charge under section 5 read with sections sA and 5B of 
the Explosive Substances Act. It was found that the explorive 
Substances were found in the house where Purnananda was living 
and that they were in his possession, The learned Commissioners 
have aleo found from the circumstances that these explosives were 
procured, were intended for the purpose of waging war against 
the King. They hold that the circumstances under which Parna» - 
nanda bad been found in possession of these things were such as 
to watrant a conviction under section 5-A of the Explosive Subs 
tances Act. We mention Purnananda, or. rather we single bim 
out as for special mention, because he was one of the persons who 
was convicted on one of the secondary charges. For the same 
reason we would refer to the casa of Syam Benode Pal Choudhury, 
With regard to him, the learned Commissioners said that the 
circumstances proved against him were these ;— 

(1) “He engaged rooms in the house of Khardah feliapara 
and lived there with Purnananda Das Gupta, Sitanath De and 
Prafulla Sen (Chapter X1)." l ; 

(2) “Under the assumed name of Satish Bose of Pabne, he 
engaged the Tittagarh house, and lived there with Purnananda Das 
Gupta and Parul Mukherjee (Chapter VII)." : 

(3) “When the Police came to raid the house, he got on the 
top of the house with Purnanande Das Gupta, and after throwing 
away the pistol, Ex. VI, followed Purnananda, when the latter 
jumped into the courtyard of Jotin Sarkar’s house, and by dragging 
from behind P. W., 99 who bad caught hold of Purnananda tried 


. to help the latter to escape." 


The Commissioners said that they found it proved that the 
Titilagarh house was the headquarters of the conspiracy and there 
the sinews of war and the explotive were found and they said that 
it was a reasonable deduction from the circumstance of Syam 
Benode living in the house and helping Purnananda to escape 
that he was an active partner of Purnananda in the conspiracy. 
“It is to be noted that Purnananda himself was not even known 
to the landlord ; it was Shyam Benode in the name Satish Bose, 
who was the tenant and who paid the rent to bim, It is not 
possible to hold for a moment -that Shyam Behode might have 
been doing all this, without having agreed to the purpose for which 
the explosives were collected.” ‘Those obervations of the learned 
Commissioners really dispose of the argument put forward by Mr. 
Roy to the effect that he might have had explosives in his house 
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. and he might.bava books on revolution and yet he might not have 
been a conspirator, No doubt the house at Tittagarh was the general 


.. headquarter of the conspiracy, Whether or not Purnananda 


lived there for the whole time or whether or not Shyam Benode 
was there all the time makes no difference as they undoubtedly 
used it as the-beart and centre of the conspiracy during the time 
it was occupied by Parul The Commissioners finally said this: 
‘We find jt proved quite apart from the testimony of the approver 
Bejoy and accomplice witnesses as regards his previous activities 
that Shyam Benode during bis residence at the Tittagarh house 
was an active member of the conspiracy. We have found it 
proved that when from the top of the house, he threw away the 
pistol-—Ex. VI—it is not bis case that he had any licence for this 
firearm. Evidence is given by P. Ws. 323, 442 and 443, the Gun 
Licence Clerks, that neither Syam Benode nor Purnananda nor 
Parul, had any licence for any firearm in the Districts of a4-Par- 
ganas Dacca or Calcutta, We hold therefore, that he was in 
possession of the pistol without any licence and thus clearly 
committed an offence under section rọ (f) of the Arms Act. 
As regards the charge against him under section 5 read with 
sections 5-A and 5-B of the Explosives Act, we think that while, as 
we have already said, Purnananda was certainly in posseision of 
these, Shyam Benode who, we find from the circumstances, took 
part in bringing these to the house, should also be considered to 
be in possession of these jointly with Purnananda, We have also 
found from the circumstances that these explosives were brought 
and kept in furtherance of the conspiracy to wage war against 
the King," The Commissioners, accordingly found Shyam 
Benode guilty under sections 5-A and 5-B of the Explosive Subs- 
tances Act. 

The evidence against the girl Parul was also overwhelming, 
The items on which the Commissioners acted are set out in 
page 373 of the Paper Book and they show that there was quite 
enough evidence to demonstrate beyond all doubt whatever that 
she was an active member of the conspiracy, We do not think 
it necessary to recapitulate in detail the evidence which related to 
the other accused individually, It is clearly and admirably set out 
in the judgment. All we need add is that we have considered 
this matter with the utmost care and we are satistied beyond all 
question whatever thatthe decisions arrived at by the learned 
Commissioners as regards each and every one of the accused 
persons was correct and, therefore, these appeals must be dismissed, 
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Mr. Dinesh Chandra Roy and other learned Advocates as a 
last resort in each case invited usto reconsider the question of 
the sentences which the learned Commissioners thought fit to 
inflict upon the accused who were convicted. We have considered 
them and discussed them in detail and we have ona careful review 
of the whole.case, come to the conclusion that there i$ no rearoo 
why we should interfere with any of the sentences which the learned 
Commissioners in the exercise of their discretion have passed on 
each and every one of the accused. 


A. T. M. Appeals dismissed. 


APPELLATE CIVIL. 


Before Mr, Justice S. K. Ghose and Mr, Justice 
D. C. Patterson. 


NIRMAL CHANDRA BANERJEE, SHEBAIT, SREE 
SREE SRIDHAR JIU THAKUR 


p. 


JYOTI PROSAD BANNERJEE AND OTHERS. 


Endowment — Accretion to the original endowment~Can be accepied. on 
donor's terms —~Shebatt, right to nominate a successer —Monetary kalp to 
the thebatt by the person nominated by kim as his successor, tifa consi- 
deration of the deed of afpolniuent —Benefit of the idol, if eulidates an 
allenation—Indian Limitation Act (1X of 1908), Sch. I, Arts. 120, 184, 
applicability ef.- 

An accretlor to the original endowment can only be accepted upon the 

donot's terms : i 
Gossami Sri Giridkariji v. Ramanlalji Gossami (1) and AsMidesk Seat 

v. Benode Beary Seal (2) followed. 


* Appeal from Appellate Decree No. a31 of 1938, against the decree of 
S. Mukherjee, Esq., District Judge of Hooghly, dated the 7th January, 1938, 
reversing that of Nllendra Nath Bose, Esq, Subordipate Judge, ist Court, 
Hooghly, dated the sth June, 1937. 

- (1) (1889) I. L, R. 17 Cale. 3; L.R. 161 A. 137. 

(a) (1929) s1 C. L., J. 805 34 C. W.N. 179. 
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Where a shebait has theilght to nominate his successor under the terms of 
endowment, he cao relinquish the shebaitship in favour of the successor : 

Girly Chandra Saw v. Upendra Nath Giridas (1) referred to. 

Monetary help given to theshebalt by the peson nominated by him as his 


successor does not amount to consideration of the deed of appolatment and docs 


not make the transaction a sale and as such invalid, 

Circumstances conducive to the benefit of the -idol sometimes validate’ an 
allenation ixder visos: 

Nirad Mohini Dassi v. Shibadas Pal Dewasin (2) referred to. " 

Article 124 of the. Indian Limitstlon Act does not apply when the offios, is 
not hereditary. 

A suit brought by aoo-shebeit for a declaration that a certain person, in 
possession of Idol and some Debutter properties, Is not a shebalt and that the 
Neogpatra (deed of appointment) ls invalid, is governed by Art. 120 of the 
Indian Limitation Act (if the office is not hereditary) and the suit is barred, if 
not brought within six years from the date of Neogpatm : 

Fagan Nath Das v, Birbhadra Das (3) and Debendra Nath Mitra v. Sheth 
Sefatulla (4) referred to, 


Appeal by the Plaintiff, 

Suit for a declaration that the defendant was not a Shebait and 
the Neogpatra was invalid. 

The material facts will appear from the Judgment. 

Messrs, Amarendra Nath Bose and Pramatha Nath Mitra for 
the Appellants. 

Messrs. Atul Chandra Gupta, Sudhir Kumar Bose, Phani 
Bhusan Chakravarty and  KAuindra Kumar Mitter far the 
Respondents, 

The judgments of the Court were as follows: 

S. K, Ghose, J, :—This is a second appeal by the plaintiff in 
Suit No. 4 of 1937 and it raises a question with regard to the 
right of a Shebait under an Idol called Sridhar Jiu Thakur. 
The following geneological table will show the position of the 
parties m- l 

. HARISH Mas Ga DANERJEE 


poser n 
Bidhn Bhusan Priya Nath Karupamoy . Bhagabatl 


| 
Harl Mohan ` a us Kumud Nath ` 


Defdt, No. 2. Nil mal Amal 
PM  Defdt. Daft. Nlhar Ranjan, 








x | i No. 6. No. 5. |- 
Transferred to : dc j 
5 ` -Jyoti Prosad , n ^ Tushar Anil; - 
fdt, No. 1, (Lunatic) Defdt.. 


Defdt. No. 3. Noa. 4. 


(i)-(1931) £4 C. L.J. 54435 35 C. W. N. 768. (a) (1969) I. Le R. 36 Calc. 975. 
(3) (1892) 1, L. R. 19 Calo, 776. (4) (1936) 44 C. L. J. 339 ; 31 C, W.N. 184. 
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The Idol, was the ancestral deity of the 4 sons of Harish 
Chandra Banerjee. In the year 1286 B, S, or 1890 A, D. a deed 
of partition (Ext. B) was drawn up amongst the three brothers, 
Bidhu, Priya and Karunamoy and Kumud, son of the deceased 
daughter of Harish Chandra. By that document property, yield- 
ing an income of Rs. 26 and:odd, was allotted for the worship of 
the Idol and the Puja was performed accordin: to the deed by 
the aforesaid four persons in rotation. Bidhu, who was a Subordinate 
Judge and had no children, built a Ghat, two rooms for the 
Thakur and a Dolemancha which he dedicated to the Idolin 
1890 or 189r. He also performed the Pujas of the Idol so long 
he was alive. He died in rgor. On rst January, 1908 he ere 
cated a Will (Ext. 3) by which he gave G, P. Notes of Rs, 10,000 
for the worship of the Idol and appointed as Shebaits His nephews 
Nirmal Chandra Banerjee, the present appellant, Hari Mohan 
Banerjee and his grand-nephew Nihar Ranjan Banerjee, Tho 
Will further provided thateach Shebait would have power to 
nominate a successor in his absence (HAKH) and if' any 
Shebait died without nominating a successor, then the eldest 
among his heirs would be the Snebait. Itis not disputed that the 
provisions of the Will were objected to by any of them. The Will 
was probated and three Shebaits mentioned therein undertook to 
perform the Sheba of the Idol In 1913 a deed of agreement was 
drawn up (Ext. 4) by which it was arranged that the Saaba was to 
be performed by rotation. As a matter of fact Nirmal, the 
plaintiff appellant, had to stay away on business, Nihar, who was 
a Deputy Magistrate, had also to stay away and the result was that 
Harimohan was the person who was left in charge of the worship. 
It is. not disputed that Hari Mohan lost his character and money 
with the result that the Thakur was turned out of the Thakur-bari 
and kept in the house of a priest since rgr4, Hari Mohan’s own 
house was sold and he occupied the Thakar-bari with his wife. 
The latter was also & woman of bad character, Further the 
amount of Rs, 10,000 which was given to the Thakur by Bidha 
was given a loan to one Suresh on a handnote in fivour of Hari 
Mohan, It has been found that this state of things ‘continued 
from 1914 to 1925, when Jyoti Prosad, defendant No. I came 
upon the scene, He is a relation of the family and his maternal 
grand-father and Nihar's grand-father were two brothers, It is not 
dipated that he was holding a very respectable position aad 
further bie house is just on tas other sida of ths Thakur-bari, In 
1925 Hii Mohan exscutel a desd of. Nsogpatea by which he 
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nominated Jyoti Prosad as his successor to pérform the Sheba and 
relinquished ‘the * Shebaitehip in his favour. Thereafter Hati 
Mohan left the place with bis wife and since 19253 Jyoti Prosad 
had been performing ths Sheba. He gave notice to Nirmal and 
Nihar. Nihar did not raise any objection, But Nirmal at first 
senta pleader's letter to Jyoti Prosad, Afterwards hə appeared to 
bave become friendly with Jyoti Prosad. The learned Subordinate 
Judge inthe Court of appeal below relying on letters Ext. a9 
series, has found thet Nirmal agreed to perform the Sheba ia 
consultation with Jyoti Prosad, Nihar died in 1927. His sons 
Anil and Tushar also did not take any part in the performance of 
the Sheba, although asked by Jyod Prosad to do so. Then 
occurred events which led to the filing of the suit. Nirmal and 


Tushar brought a suit upon the handnote for Ra. 15,005  agalnst 


Pannalal and Jaharlal, sons of Suresh. This suit was dismissed hy 
the lower appellate Court, But it was brought to the High Court 
on appeal Nirmal did not prosecute the suit further and it was 
dismisssd for default. It appears that hs got two bonds executed 
iu favour of bis son-in-law for Rs, 12,000 on the s3rd July, 1935 and 
the suit was dismissed for default on rath August, 1935. The 
learned District Judge has found tbat Nirmsli's explanation as to 
why the suit was dismissed for default ia rot satisfactory and that 
there was reason for suspicion that he compromised with Pannalal 
and Jaharlal On the rrth September, 1935 Jyoti Prosad filed Suit 
No. 3 of 1935 for a declaration that he was Snebait in respect of 
the 1/3rd share of Hari Mohan and that Nirmal and Tushar, the 
Shebaits in respect of the a/3rd share, forfeited their rights as they 
ceased to perform the Sheba and that they had abused the trust 
imposed on them. On the arst December, 1935 Nirmal brought 
Salit No. 4 of 1935 against Jyoti Prosad fora declaration that 
Jyoti Hen was not the Shebait, as tie Neogpatra was invalid 
The contest was between Nirmal on one side and Jyou Prosad 
on the other. The other defendants did not appear, 

Two suits were tried together in the First Court. The Subordi- 
nate Judge dismissed Jyoti Prosad’s sult and decreed Nirmal 
Bannerjee's suit, He found thit the Neogpatra was a deed of 
sale and as such void, that the appointment of Jyoti Prasad as 
shebail in succession to Hari Mohan was not warranted by the 
terms of the Will and that Nirmal and Tusnar were not estopped 
from challenging the claim of Jyoti Prosad, He also found that 


Nümal' suit was not barred by-limitatln. Against the decision ^ 


of both the suits appeals were taken to the District Judge. In 
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Nirmil’s Suit No, 4 the learned District Judge came to the cor 
clusion opposite to that of the Subordinate Judge. The District 
Judge found that Neogpatra was not a deed of sale and that even 
if money passed, the deed was not void: that the appointment of 
Jyoti Prosad was not against the terms of the Will and that 
Nirmai’s suit was barred by limitation, Accordingly he directed 


the Suit No, 4 should ne dismissed with costs, 


In. Suit No. 3 the learned District Judge came to findings in 
favour of Jyoti Prosad and remanded it for determination of ths 
question whether Nirmal Banerjee and Tushar Banerjee had 


-abused the trust imposed on them by misappropriating the amount 


of Rs, 10,000. The present Second Appeals were filed by Nirmal 
Banerjee and it relates to Suit No, 4. 

I propose now- to deal with the questions which will determine 
the fate of the appeal. The first question in this appeal is whether 
the Neogpatra executed by Hari Mohan in favour of Jyoti Prosad 
is valid as beld by the District Judge, or invalid as held by the 
Subordinate Judge. Now the will of Bidhu Bhusan Banerjee dedi- 
cated the properties in suit to the Idol and laid down the line of 
Shebaitship, and the point turns upon the question, whether that 
direction is consistent or inconsistent with the Shebaitship being 
hereditary. The Idol is no doubt ancestral. The original endow- 
ment was not created by any.document. Itis not surprising that 
in practice the Sheba was carried on by the eldest member of 


the family and so the partition deed of 1886 Ex. B provides that 


the Shebaitship would go by the eldest sons ( abifa ). If the 
Shebaitship were hereditary, the persons entitled to it at the time 
of Bidhu's death would bə Nihar, Hari Mohan and the three 
gons of Karunamoy. Now Bidhu gave express directions as to 


succession in paragraph a of his Will. He appointed as Shebaits 


by name Nihar, Heri Mohan and Nirmal one of the “sons of 
Karunamoy, leaving out the other two sons defendants Nos 5 
and 6. The material passage is; “each of the Shebaits is 


empowered to appoint a future Shebait in his own place (to 


act) after his death (abartamane), If any Shebait dies without 
appointing a future Shebsit in his own place then bis eldest heir 


will be the Shebait in his plate.” . Therefore ordinarily the Shebeit- 
hip would go by nomination, On-failure of nomination, it would 


go to the eldest heir, not even then to all the heirs. 

Regarded as an accretion to the original debottar, which was a 
small one, the endowment of Bidhubhusan could only be accepted 
upon the donors torme—Gosgami Sri Gridharifi v. Romanlalji 
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Gossami (1) ; Ashutosh Seal v. Benode Bekary Seal (a). There is 
no doubt that the endowment has been accepted upon the donor's 
terms, This is found by the District Judge. The partition deed 
of 1886 cannot regulate the succession of Bidhu Bhusan's endow- 
ment The agreement of 1913 ‘divides the galas, not amongst all 
the heirs of Harish, but only amongst the three Shebaits appointed 
by Bidhu Bhusan. No other case is made in the plaint and the 
suit indeed is based upon the particular endowment as made by 
Bidhu Bhusan.. Mr, Bose also, for the appellant in this Court, 
has not sought to carry his rights further back than the will, 
His contention is that the last clause in paragraph a of the Will 
makes the: Shebaitship "hereditary, and that the condition as to 
nomination is not an essential one which the Thakur must either 
accept or reject before accepting the endowment. In my judgment 
the terms read as a whole are inconsistent, with such a contention, 

That being the position with regard to the testator founder of 
the endowment, the question whether the word aJarfamase means 
“after death” is of little importance, If Hari Mohan had the richt 
to nominate his successor, could he not relinquish the Shebaitship 
in his favour? It may be that in behalf of Jyoti Prosad this 
point was more strongly urged before the District Judge than the 
point that Harimohan had incurred civil death whicn was urged 
before the Subordinate Judge. It is after all a question of law. 
The learned District Judge has answered it in favour of Jyoti 
Prosad relying on Siris Chandra Saw v. Upendra Nath Giri Das 
(3. Mr. Bose has sought to distinguish that case on the ground 
that there the person in whoss favour the relinqaishment. was 
made was already a successor in the line of inheritance in accord- 
ance with the terms of the grant. Butifitis conceded that relim 
quisthment may be made in favour of the rightful successor, it 
would seem to make no difference whether the successor is there 
by inheritance or by nomination in accordance with the terms of 
the grant. The Neogpatra cites as authority the agreement and 
the Will and “ in.accordance therewith appoint you (Jyoti Prosad) 
as substitute Shebait to act as Shebait in my place for the 
remainder of my life and after my death.” The conclgsve finding 
of fact is that Hari Mohan has become incompetent and that thé 
appointment of Jyoti Prasad was -distinctly for the benefit of the 
idol, So far therefore it cannot be-said that the appointment of 
Jyoti Prosad was invalid. 

The Subordinate Judge has anai to the fact that for 5o yen 


(1) (1889) I. La Re 17 Cale. 3d Is R. 161. A. 137,. 
(2) (1925) 51 C. L.J. 80 ; 34 C; W, N. 177» f 
(3) (1931) 54 C. L. J. $44; 35 C. W. N. 7687 >o: 
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or 80 the Shebaitship has remained in the family. But-this cannot 
outweigh the terms of the Will as I read it, Perhaps there was 
no occasion for making a change until Hari Mohin became a 
waster, Jyoti Prosad also is no stranger; he isevena r.lation 
and & close neighbour, Further the finiing is that he bas taken 
interest in the worship of the I Jol far more than the three original 
Shebaits Hari Mohan, Nirmal and Nihar. Injeed the District 
Judge finds that Jyoti Prosid’s concern was the welfare of the 
deity and not personal gain, and had he not appeared on the 
scene the idol would hives been in a bad way. The Ditrict 
Judge says “In the present case the alienation was to a closely 
connected member of the family and hs seemed to have more 
interest in the worship of the idol than any one else and the only 
motive of ths trapsferee was th; interest of the deity and not 
personal gain and it is charly for the benefit of this deity that 
this allenation was made and there are special circumstances in 
this case, as stated above, for if Jyoti Prosad had not taken charge 
of the Thakur, tha Thakur would have remained in the house 
ofthe priest, and there would have bsen no proper worship of 
the deity according to ths last wishes of the donor and there 
was every chtoce of the money being misappropriated.” This 
passage will have bearing on the question of the Neogpatra being 
treated as a Kobala, But as to the facts it is not possible to take 
any other view in this second appeal. 

But, it is contended for the appellant, the Neogpatra must be ` 
thrown out because it was really a sale of the Shebaitship for 
Rs, 2000. No doubt it is found that this amount was paid by 
Jyoti Prosad to Hari Mohan but the argument that it was consi- 
deration for the Neogpatra is not based on sufficient materials, 
The document of course does not mention any consideration On 
the face of it, it ia not a deed of sale, The Subordinate Judge has 
referred to the deposition of Jyoti Prosad who said that he 
frequenily paid money to Hari Mohan viz. 2000, 100, aco, and 


` go before as well as afier the dead for helping as he required help 


as bis creditor sometimes brought warrants, On the Neogpatra 
the value was put at Re s060 for the purpose of registration. Mr. 
Bose has drawn our attention to Ex. E (4): a letter dated 17th 
April, 1926 from Hari Mohan to Nirmal which mentions the 
three in prospect of receipt of Rs, rooo, Nirmal in his deposition 
gives oral support to his case that Rs, s000 was consideration for 
the Neogpatra. This evidence did not impress the District Judge. 
Unlike the Subordinate Judge, the District Judge does not 
definitely find that sooo was paid as consideration, It might bs 
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that the money was pald to help Hari Mohan out of his difficut 
ties, and then he went away from his crelitors, But that dozs not 
make the transaction necessarily a sale and aa such invalid. Special 
circumstances conducive to the benefit of the Idol have some- 
times been hell to vali 'ate an alienation tater pisos ; Nirad Mohini 
Dassi v. Skibadas Pal Demain (1) it must be held therefore 
that the Neogpatra ex- cuted by Hari Mohan jn favour of Jyoti 
Prosad is valid, 


The next point is that of limitatlon. Before the Snbordinate 
Judge it was contended that the suit is barred under Article 91 
or under Article rao of the Limitation Act, He negatived both 
contentions and held that the proper article was r24, and so the 
suit is not harred being within rs years of the date of the Neog- 
patri Tne District Judge has beld thit the suit is. barred under 
Article 120 The decision turns upon whit we consider to be 
the main relief asked for in the suit. It is to declare that Jyoti 
Piosad is rot the Shebait and the Neozpatra is invalid Once it 
is found that the office is not hereditary, Article 124 must be left 
out of account, There is also no question of adverse possession 
ag between Nirmal and Jyoti Prosad, For such a suit there is 
no period of limitation except under Article 110 ? Jagan Natk Das 
v. Birbhadra Das (1); Debentra Nath Mitra v. Sheth Ssfatulla 
(3). The suit is more than 6 years from the date of the Neogpatra. 
Therefore it is time barred. The next question is that of estoppel. 


The point is whether Ex. 22 series (certain letters which wero 


addressed in 1930-31 by Nirmal to Jyoti Prosad) indicate that he 
bad accepted or acquiesced in Jyoti Prosad's appointment ag 
Shebait, The District Judge has held that they do so indicate 
and further that in point of fact Jyoti Prosad had actually been 
doing the work of Shebait since his appointment by the Neogpatra. 
He tried to induce Nirmal and Tusharto join him in the work, 
but they did not care and no pela was kept up as provided for 
in the agreement. 

However 80 far as the Neogpatra is concerned it is conceded 
by Mr. Gupta for Jyoti Prosad that a case of estoppel cannot be 
pressed as against Nirmal, The point therefore loses force. 

On our findings on the other points this trem fails, It ie die 
missed with costs, 


Patterson, J. t—1 agree, 
H, K, B, Appeal dismissed, 
(1) (1909) I. L, Ry 36 Cale. 976 (2) (1891) I, L, R. 19 Calc. 796. 


(3) (1996) 44 C. L. J. 339 1 31 C. W. N, 184. 
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APPELLATE CRIMINAL. 


Before Mr. Justica C. Bartley and Mr, Justice 
4. G. R. Henderson. 


ALI HYDER (HAIDER) 
l $9. 
THE KING EMPEROR.* : 


t karge, joinder ef/—Incldenis not forming part of ome transaction=-MHwlti- 
plicity of charges, if vitiates trial~Prefudice of accused to be losked inte — 
Offence ef rape, what constitutes in law - Offence of rape and unnatural 

' offence, if a continuing effence—Indian Penal Code (Act XLV af 1860), 
Sections 342, 300, 377— Prosecution stery wanting in corroboration. 

The offence of rape ts in law a single act of sexual Intercourse. 

The offence of rape or unnatural offence ls not a continuing offence. i 

The accused were triod jolntly oaa sorles of ten charges. Four of these 
were of wrongful confinement of which three related to the confinement at 
one place at three perlods, one charged two of them at a different place at 


another time, As regards the charges of rape ewoh of the charges specified 
an offadce of rape committed either oa an indefinite date or between periods 


. extending from sir weeks to six months. The charge of unnatural offence was 


alleged to have been committed during the course of five months ; 


Held, that tbe joinder of the charges were Illegal Inasmuch as all the 
incidents which were the sabjeot-mattec of those charges did not form part of 
one traosaction, 


Held, also, that the multiplicity of the oharges trled. together must have 
operated to the prejudice of the accused. 
Appeal under Section 410 of the Code of Criminal Procedure 
by the Accused. 


The material facts will appear from the judgment. 
Mr. Carden Noad and Messrs. S, S, Mukherfi, Pritt Bhusan 


Burman, Prola$ Chandra Choudhury, A, Bari and C, F. Ali for 
the Appellant in Appeal No, 137, 


Messrs. N. K. Basu, S. S. Mukherji, Profa$ Chandra C'hou- 
dhury. and Dreifendra Narain Ghose for the Appellant in Appeal 
No. 188, 


Mr, S. M. Bose, (Standing Counsel) and Messrs, Anil Chandrd 
Roy Chaudhury and P, N. Banerjee for the Crown, 


*Crimina] Appedia Nos, 187 and 188 of 1998, against the judgment and 
sentence of E. S; Simpson, Esd, Additional District Jüdge.24 Parganas; 
tAlipote), dated the 19th February, 1938. 
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The judgments of the Court were as follows: CRIMINAL, 


Bartley, J. :—The appellants have been convicted, in accor- 193» 
dance with the majority verdict of the jury upon a series of charges qn Hyder (Halder) 
framed under sections 342 and 376, Indian Penal Code. hs fth A ae te 

They have been convicted unanimously in respect of two one ances 
connected charges, that is to say, two charges based on the same Angah, 9. 
incident, under sections 34a and 376, Indian Penal Code, 

One of them has also been convicted under section 377, Indian 
Penal Code. 

The case is one of-an unusual nature, and is only too clear 
that jt has been mishandled in the Court below by the prosecution, 
by the defence, and by the learned Judge. The prosecution was 
so ill advised ss to resist, successfully, a perfectly valid objection to 
the multiplicity of the charges Ue and, investigated in a 
single proceeding. 

The defence waa so ill advised &sto set up a case which has 
been completely abandoned in this Court to the extent of a 
specific disclaimer by the learned Advocate appearing for four of 
the appellants. 

The charge of the learned Judge is marred by unnecessary 
rhetoric and inadequate directions on evidence. 

The case, which deals with a series of offences said to have 
been committed betweén September, 1936 and June, 1937, first 
came before the Courts in the shape of a complaint lo. ged by 
one Bindu Goalini on the 6th July, 1937. Her story- then was 
that some time in September, she travelled by train from Scaldah 
to Belgurria to stay with her sister. In the compartment she 
met four of the appellants, who proposed to take her to her destina- Š 
tion, She left the train with them at Titagarh and was taken to a , 
house where she met the appellant Hyder. ; 

There all the appellants ravished her. Later they took her 
to Hajinagar, where they kept her confined for 6 weeks while two 
of them ravished her at intervals. From Hajinagar she was taken 
back to Titagarh and finally handed over to appellant Aziz, who 
kept her confined for about, two-month. One Wednesday she 
escaped and meta woman who took her to the Arya Samaj. Sho 
was treated there until she appeared in Court. 

At the commitment stage the story developed, and though it 
could not be expected that tne complaint, covering as it did, the 
_occurrencés of months, should contain. anything liko &- detailed 
Narrative, some, of the ;ndditions are substantial, - 

One is that after an abortive attempt to. escape on her iie 


- 


* 
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appellant Haider; deliberately injured her private parts with a 
hard substance. Another is that while she was ia the house of 
Ahmed and Az'z, they and Hyder habitually had intercourse with 
her «gainst the order of nature, Tne jury have convicted Asiz only 
on this charge. 

Upon these allegations, the appellants were jointly tried on a 
series of.ten charges. Four of these were of wrongtul confine 
ment. ‘The fint related to the confinement io Títagarh, against all 
the appellants. 

The second cbarged two of them with respect to the detention 
at. H»jinagar. 

The third again, related to the second detention at Titagarh, and 
the last to the confinement in the house of Ahmed at Titagarh. 

-The charge of rape were drawn ina peculiar manner, in view 
of the fact that rape is in law, a single act of sexual intercourse, 
Each of them specifies an offence of rape, committed either on an 
indefinite date, or between periols extending from 6 weeks to 6 
months. The time covered is from September, 1936 to 
June, 1937. | 

Th» charge under section 377, Indian Penal Cole specifies 
an offence committed between the end of December, 1936 and 
June, 1937. 

It is unnecessary to em; h sise the difficulty of Proving, or -of 
rebutting, charges drawn in such fashion. 

Corroboration of ths complainant in respect of the offence 
alleged is & practical impossibility in the absence of any definite 
averment as to the time of its occurrence. Ths charges actually 
framed are either so vague and general as to be bad in law, or are, 
in the aliernative, absurd. Neither of these offences is a con 
tinuing offence. 

The le roed Judge ia tha Court below took the view that the 
joinder of charges was legal because all the incidents which wera 
the subject-matter of these charges formed part of the same 
transaction, Thit of course isa question of fact, but I am doubt- 
ful if an. offence un ier section 376 committed by five persons 
before the end uf Se tember, 1936 caa rightly be held to be part 
of the same transaction as an offancs under scction $77 committed 
by three of thsm between the eni ‘of December, 1936 and the end 
of June, 1927. ^ 

I have no doubt however that tha mulidplicity ol tha dingas 
tried together in the present.case must have operated to the pre 
judice of the accused, 


— 
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On these findings alone, I should be prepared to set aside the 
verdict and the sentences, in the present case, It is however 
` necessary to go further and to consider, in the light of the summing 
up of the actual evidence, whether, and to what extent, a retrial 
should be ordered. 

The defence in the Court below, repudiated before us was 
that the charges were concocted by the Arya Samaj, the Society 
which undoubtedly helped the complainant to bring her case before 
the Courts, 

A great deal of the évidetice. and much of the charge is 
devoted to ihat aspect of the case. As I have said, this defence 
has been wholly abandoned before us, and its sole importance now 
is that the learned Tudge, in commenting on the lack of evidence 
in support of itat the outset of his charge, expressed himself in 
language more colourful than appropriate to the somewhat 
sordid and scanty materials actually before the Jury. . 

The real question in this case is whether the evidence of the: 
complainant has been materially corroborated with respect to all 
or any of the charges. 

I have already pointed out the difficulty involved by the 
manner in which the charges under Sections 376 and 377 have 
been framed, which is that it is impossible to corroborate a story 
of an assault of which the date and time is not specified. 

Taking the, story of the complainant in broad detail there is 
no corroboration whatever of it, upto the time when she is said 
to have arrived at Titagarh. The cousin with whom she’ lived 
is not a witness, The address at which she lived is uncertain ; 
she gave different addresses at different times, One witness says 
she disappeared from one of the addresses 16 months ago and that 
he helped to search for her. 

As to the arrival at Titagarh Station, two witnesses have been 
called to say that they saw her there with some of the appellants 
and were told that she was a woman of their Mohalla. One of 
them saw her in a carriage outside the Station, and recognised her 
. by the light of bis torch. He was able to do so with such exacti- 
tude that he observed, and deposed sixteen months later, that she 
had a tatoo mark on her chin To neither witness did the eiti 
protes that she was not, as Ahmed told them, a woman of his 
Mohalla. 

Next, as the learned Judge points out, there is no corrobora: 
tion of the woman's story of what happened to her in the 
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CRIMINAL, direction that the evidence of a woman who states she has | 
1938. been raped should not be acted upon unless corroborated in 
All Hyder (Haider) material particulars, he might logically have said that the jury 
Y: must therefore acquit op the charges regarding this period. He 
has pointed out that she contradicts herself. 

Bartley, Y. - As to the Hajinagar incident, two witnesses have been called. 
a One says he saw her in a caratalevelcrossing. This witness 
again flashed a torch on the woman's face, and her companions, 
the appellants, did not object, Hyder told him she was deranged. 

She did not speak. - l 

The next witness says he saw her being taken into the house 
at Hajinagar. He recognised her, even to the tatoo mark, by the 
headlight of the car as she passed in front of it. 

‘In corroboration of her story of confinement in that house, 
the evidence is that she was seen there weeping by a woman, 
who told another woman, who told her husband, who questioned 
the ownet of the house and did nothing. 

As to the second imprisonment and the assaults in Titagarh, 
the learned Judge points out that there is nothing but the evidence 
of the woman herself. 

The final phase was confinement in the house of Ahmed, where 
incidentally 8 or ro other families lived. 

The only corroboration offered on this part of the case however 
is that of a gAer seller who went there and saw het through the 
half open door of a room (if it was balf open, why did she stay 
there) and of another man who says thit on several occasions 
‘at night he heard cries of '* Bagre Bap, Jan Jata” coming from 

. the house, l 

There is no corroboration even in the medical evidence, of 
the allegations of rape, brutality, or unnatural offences said to bave 
been committed on the woman in the house of Ahmed. 

The learned Judge has pointed out to the Jury the inconsis- 
tencies between the story which she told the witness Rahiman 
‘after her escape and the story givsn in Court. He has also pointed 
‘out that Rahiman herself made inconsistent statements, and that- 
‘she had previously brought-a criminal case against Ahmed. 

. To sum up, there is no cortoboration of the charges of sexual 
offences, We us 

The scanty evidence as to the presence of the girl at or about 
Titagarh Station and at the Hajinaget house is not inconsistent 
with the case that if she was there at all, she was at least, not 
"under restraint, Further some of that scanty evidence to my 


The King Emperor, 
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mind, bears all the marks of fabrication, The whole story is 
vague in details, and the corroboration which’ might neve i: 
expected has not been given. 

In my opinion therefore, while the convictions and sentences 
on the appellants must be set aside, this is not a case in which 
a retrial should be ordered, and I would direct that the appellants 
be acquitted and released. 


The order of the Court accordingly is that these appeals are 
allowed, the convictions and sentences pasted upon the appellants 
are set aside, and they will be acquitted and ‘released. 


Henderson, J.:—1I agree. It is to be regretted that the 
learned Judge did not explain the case to the jury succinctly, and 
in plain and simple languags. Indeed a great deal of what he said 
must have been quite unintelligible to them. 


In my opinion, the first point taken in both the appeals 
with regard to the mis]joinder of charges is alone sufficient to 
entitle the appellants to succeed. The learned Judge held that 
the various allegations made by the prosecution against the 
various appellants were really part of one transaction, “My 
learned brother has set out what those allegations are, I need 
Only say that if they are all part of one transaction, words. can 
have no meaning. The legal effect of this is that the convictions 
could not be sustained. 


I am further of opinion that, even if these charges did form 
part of one transaction, the appellants would be entitled to succeed 
on the ground of prejudice. They raised the question at the 
trial, One of their difficulties was the vague way in which the 
charges were actually drawn. I cannot imagine how if could 
be possible to defend themselyes'in one trial on such a multipli- 
city of charges without being embarrassed. No useful purpose 
could be served by the opposition raised on behalf of the Crown. 
It is not a case in which it was necessary to pass consecutive 
sentences with regard to several convictions, The learned . Judge 
passed one sentence which he considered iik to cover the 
whole case. 


I am further of opinion that the verdict of the jue has 
been vitiated by  misdirections, It is unfortunate that at the trial, 
the appellants put forward a suggestion that a case which 
wis false from top to bottom had been engineered by tha 
Arya Samaj, I am glad that Mr. Basa expressly dissented 
from this in this Court, The matter, however, has some practical 
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importance, because thé learned Judge dealt with it at very great 
length at the firet part of his charge. On reading the whole 
charge it seems to me that the jury must have had an impression, 
that if the defence failed to make out this case, the prosecution 
automatically would have gone a long way towards success. ln 
my opinion the learned Judge should merely have told the jury 
that there waa no evidence whatever, in support of this sugges- 
tion ; but that the prosecution were in no way absolved thereby 
from proving the truth of their own case. I have no doubt that 
the officers of the Arya Samaj were acting from the highest motives 
and that they dona Ade assisted the girl to prosecute a complaint 
which she had undoubtedly made. But that is not relevant to 
the only question which the jury had to determine. 


The learned Judge undoubtedly warned the jury that it is 
dangerous to convict of sexual offences unless there is some 
corroboration of the evidence of the girl. But he did not deal with 
the matter in connection with the facts of this case, He should 
have explained to the jury that in order to satisfy th»mselves whe 
ther there was such corroboration they should ses whether there was 
any evidence to prove a fact which would tupport the inference 
that the individual &ccused persons were guilty of some specific 
charge. Had he done that it would have become immediately 
clear that there was no corroboration whatever, of the charges of 
rape and sodomy. 


The evidence which might be said corroborative of a charge 
of wrongful confinement is briefly as follows: Prosecution witners 
No. 4 states that he saw the girl near a railway crossing in a 
motor car with the five appellants I do not know, whether per- 
sons who were keeping a girl in confinement would really take 
her for a drive ina motorcar; but atany ratethe only part of 
this evidence which can possibly be said to support a charge of 
wrongful confinement is the statement that she was weeping. As 
there may be other possible explanation of this, I think the learned 
Judge would have told the jury that there was no evidence of 
corroboration here. 


Prosecution witness No. 5 states that about midnight he saw 
the girl with the appellants ina taxi The only statement in this 
deposition to corroborate a charge of wrongful confinement is one 
to the effect that when she wasabout to speak she was told that 
she would be beaten. ) 


- Prosecution witness No, 9 would corroborate a charge of 


Vot, LXVIII] " HIGH COURT. 


wrongful confinement against a man called Ress Mia who is not 
an accused at all. 


Prosecution witness No. ra merely states that when he was 
living in the house of Rahiman Bibi, he used to hear a woman 


crying out “Bapre Bap, Jan Jata”, This is far too vague to ` 


amount to corroboration of a specific charge. 


Prosecution witness No. 17 would corroborate a charge of 
wrongful confinement against Ahmed Sardar, provided the jury 
were willing to accept that asthe only reasonable explanation of 
this man's evidence that the girl looked towards him with folded 
hands, ° 


Prosecution witness No. 8 is the woman to whom the com- 
plainant came when sh: left Ahmed’s house finally, This evidence 
does not really corroborate the charge of wrongful confinement. 
It is clear that the woman had no difficulty in escaping, and it 
is really more consistent with a case that she and Ahmed had got 
tired of each other, or that Ahmed had turned her out, than 
with a case that she was wrongfully confined. There can be no 
question that she had been living in Ahmed’s house for some time 
and, when that residence was put an end to, she had obviously to 
put forward a story of soms sort. T 


Finally, in my opinion, the learned Judge did not deal with 
this evidence ina satisfactory way. Itis marked with suspicious 


features. Instead of putting it before the jury, and leaving it to ` 


them to decide whether they were prepared to believe it, he went 
out of his way by special pleading to ask the jury to believe the 
whole of it. 


I agree with my learned brother that we ought ‘not to order 
a retrial, What I have said with regard to the actual evidence 
makes it clear that the corroboration, even if the evidence: be 
accepted as true, is practically notlifog, and the convictions of any 
of the appellants could not possibly be justified unless the girl 
herself is believed. Her story is full of improbabilities, and beara 
some of the hallmarks of concoction, 


Now it is quite clear, that unless the story of the incident in 
the train is a true story, no reliance whatever can bs placed 
'- on the prosecution case, The story is a highly improbable one, 
and the remaining evidence about it strongly suggests that it is 
false, Prosecution witnesses Nos, a and 3saw the party at the 
,station, at tbe end of the journey. They had some conversation 
and Ahmed-told thom that the woman Wes a person Of his Mohalla ; 


245 
CRIMINAL. 
1948. 
ne "cum 
Ali Hyder (Haider) 


246 


CRIMINAL,. 
1945. 
a 
, wll Hyder (Haider) 
V. 
The King Emperor, 
Henderson, F. 


Fuly, 18, 10, 22. 


THE CALCUTTA LAW JOURNAL, [Von LXVIII, 


and that he was taking herto her sister. It is quite obvious that 
if her evidence was true, she would immediately have -protested 
that she was nothing of the kind, and that she was being taken to 
her aunt at Belgburia. The only reasonable inference to draw 
from this evidence is that the woman was going with Ahmed of her 
own accord, 


P. R. Appeal allowed ; 
Accused acquitted, 
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GOLAK BEHARI MONDAL AND OTHERS 
t. l 
SURADHANI DASSI AND OTHERS 


Wil—Gifl owr—Defeusance clause and ac repugnant clause, distinction 
beten and test af —HEuciurlon of some of the heirs, effect of—~Abselute 
estate of inkeritance, tf can be cut down to a life estats — Word “malik”, if 
confers an absolute interest on the legabes—Clear and unambigusus disposi- 
tive words, i/can be conirelled or qualified by any peneral expression of 
intention. 

A gift over is not the sine qua nen of a defeasance clause ; and there oan be 

a defcasanoo simpliciter. 

Amulya Charan Seal v. Kali Das Sen (1) ; Chandidas Sinka v. Sm Mal na 

Bala Sinka (2) dissented from. 

Bhoobun Mokini Debya v. Hurrish Chunder Choudhry (3) Aristoremoney 

Dasi v. Maharaja Narendre Krishna (4) followed, 


The distinction between a defeasance clause and a repugnant one is sometimes 
subtle, bot one useful test seeme to be that where the intention of the donor or 
tbe testator 1s to ssatutain theabsolute estate conferred on the dones but he 
adds some restrictions In derogation of the Inoldents of such absolute ownership, 
the clause 1s a repugnant one and 1s therefore vold; whera, however, the lotentlon 
expressed, or to be necessarily implied, is to extinguish the absolute estate on the 


* Appeal from Original Decree No. 56 of 1996, against the decree of Babu 
Dinesh Chandra Sen, Subordinate Judge, Birbhum, dated 18th November, 1935. 
(1) (1908) I. L, R 3a Calo. 861 ; 1 C. L. J. 270. 
, (a) (1996) 41 C. W. N. 432. 
(3) (1878) L. R.s L A, 138; L L, R. 4 Cake. 23. 
(4) (1888) L. R, 16 I, Ą. a); | L, R, 16 Cale, 313, 
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bappening of a contingency and where the effect of the termination of the sald 
estate would not be the violation of any rule of law, the clauss is a defeasance 
clause and would operate according to its tenor. 


Gobindaraja Pillai v. Mangalam Fillet (1) followed. 


Heise: E EEE E ome ct tha Shakes. of Dr E 
legatee, who has been given an absolute estate, ao estate of Inheritance, would 
' not make the clause a defeasance clause but only a regugnant one. 


Raghunath Prasad Singh v. Deputy Commissioner, Pratabrark (2) ; Saraju 
Bala Debi v. yotirmoyes Debi (3) followed. — . . 


An absolute estate of Inheritance can only, where there are no express words 
of conversion Into a life estate, be cut down to a life estate If the quality of herit- 
ability be destroyed, and that can be done by the exclusion of ali the heirs of the 
donee or legates then Ilving : 


Bhoebun Mekini Debya v. Hurrish Chandra Chewdhry (4) followed. 


‘The word “Malik” by itself, In the absence of an expreesion of intention to 
the contrary, would confer on the legatee absolute interest : 


Laltt Mohan Singh Rey v. Chkukkun Lal Roy (S); Surfamani v. Ramnath 
Ojha (6) ; Bhaidas Shibdas v. Balgulab (7) followed. 


The contrary intention omst be expressed in clear and unambiguous terms 
Home v, Pillans (8) tollowed. 


Clear and unambiguous dispositive words are not to ba controlled or qualified 
by any general expreasion of intentloc. 


Lalit Mohan Singh Rey v. Chuhkusn Lal Roy (5) followed. 
Appeal by the Defendants, 
Mr. Gunada Charan Sen, Mr. Jyotish’ Ch. Sarkar, Ar. Dhi- 
rendra N. Sarkar for the Appellant 
Mr, Atul Chandra Gupta, Mr. Gopsndra N. Das, Mr. Lala 
Hemanta Kumar, Mr, Khetra Mohan Chatterji (or the Respondent, 
The judgments of the Court were as follows 
Mitter, J. 3— The plaintiff who is the principal respondent in 
the appeal filed the snit for declaration of her one-third share in the 
properties. in suit and for possession by partition by motes and 
bounds.. There was also a prayer for mene profits. 


Her cate is that the properties in suit- ISDEM to her (ather-ine 


(1) (1932) 63 M. L. J. gir. 

(2) (1929) L. R. 56 I. A. 372 ; 34 C. W.N. 61 ; $1 C. L. J. 16. 
(3) (1931) L. R. 58 I, A. 270; 3€ C. W. N. 9033 S4 C. L. J. 393: 
(4) (1878) L. R, 51, A, 138 ; I. L, R. 4 Cale, 25. 

(s) (1897) L. R. 24 I. A, 76. I. La R. 24 Calc. 834. 

(6) (1507) L. R. 35 J. A. 17 ; I. L. R. 3o All, 84 47 C. L. 7. rye 
(7) (1931) L, R. 491, A. 15 35 C. L. J. 314. 

(8) (1833) 2 My. and K. 15. 
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law, Bisweswara Mondal, who by hia will dated the 24th July, 1908; 
executed a few days before his death, devised in absolute right the 
residue of his estate to histhree surviving sons in equal shares. 
Her husband, Surath, the eldest of these surviving sons, accordiogly 
got in absolute right one-third of the properties 1n suit and on his: 
death in 1909, she, as his heir, has inherited the same, The defence 
of the contesting defendants (Nos. r-3) is that under the. said will 
the plaintiff has no right to the said share and some of the pro- 
perties in suit are their selfacquired properties, The relationship 
of the parties to the suit will appear from the following psdigrae. 
D a MoxpDaL (D. Jaly-August 1908) 


pce - mec cete sl 
Kriti Sarath pig Debendia 
(predeceased D. June 19c9 D. ee D. March 1931 
Bisweswara) Suradhani (plaintiff) — Gour Bin (D.s) . Sarofinl (D, 4) 
4 daughters 2 ee 


MaaR tepenin, 


Golak (D. 1) Gok. (D. 2) Brindaban d 5) 
The Subordinate Judge found that the plaintiff has a third 
share in the properties left by Bisweswara and that only some of 
the properties in suit are the self-acquired properties of the con- 
testing defendants, The last mentioned finding is not attacked by 
the plaintiff respondent but the finding of the learned Subordinate 
Judge to the effect that 1 anna share out of the 2 annas share of 
property No. 1 of schedule Ka of the pliint is joint property of the 
plaintiff and the defendants has been attacked by defendants Nos. 1 
to 3 who are the appellants before us, They further contend that 
under the Will of Bisweswara which had been probated in rgro, the 
plaintiff has no claim to a shara of the properties left by him, that 
is, they say that the said Will has been misconstrued by the learned 
Subordinate Judge. This is the principal question in the appeal 
and I proceed to consider it at once, 
The Will (II 38-39) is a short Will in the Bengali language con- 
sisting of seven paragraphs, Of these, paragraphs r anda portion 
Of g (referred to hereafter as paragraph 5) are important and on 


their effect depend the rights of the parties to the suit. 


Paragraph r runs thus: -— 3 
“ After my death the abovementioned three sons of mine will 


become the mafés of the properties left by me in equal shares, and 
of them my eldest son Sreeman Surath Chandra Mondal will be 
the executor of the Will, " 

Then follow three paragraphs whioh deal with the devolution of 
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the office of executor and with the payments of his debts which were 
substantial in amount. The relevant portion of paragraph 5 runs 
thus :— 

* God forbid, if any of my sons die without leaving any son, 
then bis widow will not get any share of the property left by me but 
as long as she will live she will get such maintenance as my estate 
will permit ; if any of my sons die leaving one or two daughters they 
. too will not get any share but their marriage expenses will have to 
be paid! ‘from my estate; ifany of them bea widow or be not 
maintained in her- husband's family, she too will have to be 
maintained............ 

The sixth and seventh paragraphs contain provisions for the 
teatator's mother. 

Paragraph r of the Will in its terms confers an absolute estate, 
a heritable one, on each of the sons of the testator. There is no 
subsequent clause by which the import of the word maZi& has been 
cut'down, That word by itself in the absence of expression of 
intention to the contrary—and such contrary intention must be 
expressed in clear unambiguous terms, Home v. Fidlans (1)—ould 
confer on the legatee absolute interest. Lalit Mohan Singh Roy v. 
Chuhkun Lal Roy (a); Mussi. Surajmani v. Rabi Nath Ojia (3) 
Bhaidas Shibdas v, Baigulad (4) It is said, however, by the 
appellant's Advocate that the general intention of the testator as can 
be gathered from the terms of the Will was that his estate should 
remain in his family, and that intention must be given effect to. I 
cannot accept this contention, for it is a cardinal principle of com- 
struction “ that clear and unambiguous dispositiva words are not to 
be controlled or qualified by any general expression of intention ” 
Lalit Mokan Singh Roy v, Chwhhun Lal Roy (a), I accordingly 
hold in agreement with the learned Subordinate Judga that each of 
the three surviving sons of Bisseswar got by his Will an absolute 
estate. 

The effect of paragraph 5 of the Will has to be considered. The 
learned Subordinate Judge held that that clause had not legal effect 
because (1) it is not a defeasance clause—one bringing thé bequest 
contained in paragraph r of the Will under section 134 of the Indian 
Succession Act and (ii) that it is void for uncertainty, I cannot 
accept the second reason, for so faras the intention as expressed 


(1) (1833) 2 My. and K, 15; 99 E. R.-850, : 
(a) (1897) L. R. 24 I. A. 76 ; 1. L. R. 24 Calc. 834. 

(4) (1907) L. R. 351 A 17; LIL. R. go All. 84; i rgt 
(Kiga L.R. aL Ar; 35C L J. 314. j 
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therein is concerned there is no vagueness, no uncertainty. The 
first ground on which the Subordinate Judge has proceeded, how- 
ever, has to be examined with care. He has said that the clause is 
not a defeasance clause as there is no gift over. That is the only 
reason given in support of his views. In considering this part of the 
case the ssid misconception which has also found expression in 
some of the reported decisions of this Court have to be cleared up. 
At the very outset a fundamental and an elementary proposition 
must be kept in view. If paragraph s of the Will is a defeasance 
clause, it must be given effect to according to. its import, but if 
it is a repugnant one it must be discarded altogether as being 
void and of no effect. 

A clause would be a defeasance clause if on an expressed 
contingency happening the testator had indicated therein to deter- 
mine a bequest—may be a limited or an absolute one—made to one 
in the earlier part of the Will. There may be the termination of 
that bequest with or without a gift over, and in the latter case 
the bequest so terminated would either fall into the residue or if 
the bequest so terminated be itself the residuary one the testator's 
heirat-law would step into the void. Where, however, there is 
a gift over the intention to determine the prior bequest is patent 
but where there is none it may ba in some cases, a question, and 
a serious or a difficult one, if the testator did intend an extinguish- 
ment of such bequest. I am accordingly of opinion that itisa 
misconception that a gift over is sias gua non, the essence of a 
defeasance clause, and cannot accordingly subscribe to the views 
expressed in Amulya Charan Seal v. Kali Das Sem (1) or in 
Chandidas Sinha v. Sm, Malina Bala Sinka (a. In Bhoobun 
Mohini Dibya v, Hurrish Chunder Chomádhry (3) thore was no 
gift over on the contingency of Kasiswari dying without issue of 
her body and still Sir Robert Collier sid that the clause in ques 
tion, if the contingency had happened, would have operated as 
a defeasance clause and the estate would have reverted to the 
donor and his heirs In Avistoramaney Dassi v. Maharaja Naren- 
dro Krishna (4) Lord Hobhouse in dealing with the Will of a 
Hindu gave indications at page 39 of the report that a defeasance 
of a prior bequest may be a defeasance smshater—in that case 
all that is required is that the contingent event must happen, if 


(1) (ag0s) I. L. R. 32 Calo, 861 (869) ; 1 C. L. J. 270. 

(a) (1936) 41 C. W. N. 432 (435). 

(3) (1878) L. R. 5I. A. 158 ; I. L. R. 4 Calc. a5. : 
(0 (1888) L.B. 16 I. A. apy I Le R, 16 Calc. 383. BS 
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at all, on the close of a life in being at the time ‘of the gift—and 
secondly, there may be a defeasance by gift over, in which case 
the gift over must be in favour of somebody in existence at the 
time of the gift, This last limitation in the case of a Hindu donor 
or testator was made on the basis of the rule laid down in the 
Tagore caso (1), which rule has been altered in 1916 by the ligiala- 
ture by the Hindu Disposition of Property Act (XV of 1916). 
If the view expressed in the cass of Amulya Charan Seal (2) and 
Chandidas Sinka’s caso (3) was correct Section 134 of the Indian 
Succession Act would be a redundant one and would have to be 
discarded in the view of the fact that cases of gift over are pro» 
vided for in Section r3r. I accordingly repel the contention that 
clause 5, if it has expressed the intention of terminating the abso 
lute bequest to the sons or any of them made in paragraph 1, 
cannot be considered a defeasance clause simply because there 
is no gift over on the contingency mentioned therein. 

The distinction between a defeasance clause and a repugnant 
one is sometimes a nica ons. One useful teat has been formu- 
lated by the Madras High Court in the case of Govindarafa Pillai 
v. Mangalam Fillai (3). Where the intention of the donor or 
testator is to seaim/aiw ths absolute estate conferred on the doneg 
but he adds some restrictions in derogation of the incidents of 
such absolute ownership :he clause is & repugnant one and is 
therefore void. If however the intention expressed, or to be neces 
sarily implied, is to extinguish the absolute estate on the happening 
of a contingency and where the effect of the tetmination of the 
said estate would not bs the violation of any rule of law the 
clause is a defeasance clause and would.operate according to its 
tenor, 

The exclusion by a subsequent clause of some of the heirs 
or only a class of heirs of the donee or legates who has been 
given an absolute estate, an estate of inheritanca, would not make 
the clause a defeasance clause but only a repugnant one, for a& 
heritable estate must descend according to the law of the land 
‘or the personal law of the donee or legatee, as the case mizy ba, 
and any provision made for excluding some of the heiteat-law of 
the donee or legatee or a particular class of them would be regatded 
as an attempt by the donor or testator to legislate which cannot 
be permitted. ‘his principle is well established and has been 

(1) (1872) 9 B. Bg ae hoo ina R. 359» 


(3) (1905) I. L. 0r; 1 C.L 
(3) (1936) 41 C. W.N, 
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illustrated by the Judicial Committee in recent times in the cases 
of Raghunath Prasad Singh v. Deputy Commissioner, Pastaboará (1) 
and Sarajabala Debi v. Jyotirmoyee Debi (13). The intention to 
terminate a gift or a bequest may be an expressed one or may 
be inferred by necessary implication, Where’ it is an absolute 
one—an ettate of inheritance having been conferred on the donee 
or legatee—and the contingency is one which is to happen, if at 
all, hs moment ths donee or lagatee dies and not earlier, that 
intention would be necessarily implied if at that moment of time 
the -donee’s or legates’s absolute estate is cut down by the words” 
used by the donor or testator to a life estate, for with his death 


-(ie, of the death of the donee or legatee) all his interest .deter- 


mines, nature doing the final act, An absolute estate so com 
ferred can only, where there are no express words of conversion 
into a life estate, be cut down to a life estate if the quality of 
heritability be destroyed and thet can be done by the exclusion 
of af the heirs of the donee or legates then living. In Bhoobun 
Mohini v. Hurrish Chandsa (3), the contingency was Kassiswari's. 
dying with issue of her body. Ær Aysothesis for the defeasance 
to operate her issues, who would have been her heirs according 
to Hindu Law are to be non-existing at the time of her death 
and the further provisions that "so ofher heirs of hers” wore to 
take. Tho absolute estate that was conferred on her was therefore 
cut off from all her heirs who may possibly be living at her 
death. Paragraph 5 of the Will before us has no such effect for 
only the widows and the daughters of the sons of the testator 
two only vut of a large number of the possible heirs are deprived 
by the testator. If Surath had died leaving a predeceased son'sson or 
grandson or if he had died without à widow or a married daughter 
or a daughter with male issue but leaving a daughter's son or a 
more distant heir e. g. his mother, the said paragraph accordiog 
to its intent would have left it free to those persons to inherit 
from Surath. For these reasons I hold that paragraph s of the Will 
cannot be construed asa defeasance cliuse but must be taken to 
be a repugnant clause as so void. The plaintiff, therefore notwith-. 
standing the provisions of the said paragraph has inherited from 
her husband, because the estate of inheritance given to her- hut- 


_band by paragraph 1 has not been destroyed or cut down to a life 


estate by paragraph 5. The plaintiff has accordingly title to those 


(1) (1929) L. R. 56 I. A, 372, 328 ; 51 C. L. J. 16 (23). - 
(3) (1931) L. R. 58 I. A. 270 (377 bottom); s4 C. L. J. 493. 
(3 (1878) L. R.s I, A. 138 ; I, L, R. 4 Calo, 23. 
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properties which were originally the properties of her father-in-law, 
Bisweswara. 

There now remains the question whether 1 anna out of the s 
annas of property No, 1 of schedule &a is to be regarded still as a 
part of Bisweswar's properties. It is admitted thatit ori inally 
belonged to him. But the case of the contesting defendants is 
that it was sold after Bisweswar's death to one Purna Mondal and 
the latter made a gift to Debendra, That is how they claim it to 
be their selfacquisition, In the plaint the conveyance to Purna 
Mondal and other dealings by Debendra are characterised as collu- 
tive and paper transactions, We have already held that in a sepa- 
rate order recorded by usthat in arriving at his conclusions the 
learned Subordinate Judge wrongly excluded two documents, and 
we have admitted them in evidence. In this state of things it 
would not be proper for us to adjudicate upon this question of 
selfacquisition without giving the plaintiff an opportunity to 
further crose-cxamination such of the defendant's witnesses who 
have given evidence on these two documents and of leading rebut- 
ting evidence, I accordingly set aside only this portion of the 
learned Subordinate Judge’s judgment and decree and send the case 
back to him to adjudicate upon this point and this point only after 
carrying out the directions as set forth above. In all other respect 
the decree of the Subordinate Judge is confirmed. If there is delay 
in partitioning the properties by metes and bounda or in the plain- 
tiff getting possession and if the properties require preservation 
he would give the plaintiff leave to make such applications as she 
may be advised to make for safe-guarding her interests, 

There now remains the question of coste, The suit is not one 
for administration nor one for construction of the Will I cannot 
therefore accede to the request of the learned Advocate for the 
appellants that the costs of all parties should come out of the 
estate. But the rights of the parties depended upon the construc- 
tion of the Will, which was a difficult one. In these circumstances 
I think that the decree made bythe lower Court regarding tho 
amount of Court fees should be allowed to stand, but the parties 
should themselves bear all other costs of the Court below up to 
this stage and the costs of this appeal. 

. The decree of the lower Court is accordingly modified as 
indicated above and the case remanded to the lower Gourt for 
the decision of the point relaiing to one anna out of the two 
annas share of property No. 1 of schedule Æa of the plaint, ` 

Let the records be sent down as early as possible, 
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Son, J,:—T' his appeal is by the defendants Nos 1-3 and it 
arises out of a suit for a declaration of the plaintiff's title to 
certain land, for possession thereof after partition and for mesne 
profite. l i 

The case of the plaintiff briefly is as follows :— 


The property in suit belonged to one Bisweswar Mondal He 
died leaving three sons Surrth, Rajendra and Debendra. Surath 
died in 1316 B. S. leaving a widow Suradhani Dass who is the 
plaintiff and 4 daughters ; Rajendra died in 1324 B. S. leaving a 
widow Gourbhabini who is the defendant No. 5 and two daughters. 
Debendra died in 1337 B. S. leaving a widow Sarojini who is the 
defendant No, 4 and three sona Golak, Gokul and Brindaban who 
are defendants Nos 1,2, and 3 respectively. I give below a 
genealozical table for easy reference. 


Bisweswar Mondal, 
Surath Rajendra Debendra 
m m m 
Suradhani Gour Bhabini Sarojini 
(Plaintiff) (Defendant No. 5) (Defendant No. 4) 
| 
í | | 
Golak Gokul Brindaban 
(D1) (D 3) (D 3) 


Bisweswar left a Will by which he disposed of his property. The 
material clauses of the will are clauses 1 and 5 which are as 
follows :— 

"(1) After my death the abovementioned three gons'of mine 
will become the madks (owners) of the properties left by me, in 
equal shares, and of them my eldest ton Sriman Surath Chandra 
Mondal will be executor of this Will.” 


"(5) God forbid, if any of my sons die without leaving any son, 
then his widow will not get any share of the property left by me 
but as long as she will live she will get such maintenance as my 
estate will permit, if any of my sons die leaving one or two 
daughters they will not get any share, but their marriage expenses 
will have to be paid from my estate, if any of them be a widow 
or be not maintained in her husband's family, she too will have 
to be maintained. I have got one widowed daughterinlaw. I 
have already made provision for her maintenance and for the 
Debshba separate properties have baen endowed as dsdutfar”, The 
plaintiff's contention is that by this Will each of the sons was left 
¥ share in the property of Bisweswar absolutely and that on the 
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death of Surath the plaintiff as his widow and heir has inherited 
this J share in'the property in suit, notwithstanding the provi- 
sions of clause 5 which the plaintiff asserts is void and of no 
effect. On these allegations the plaintiff sued for declaration of 
her title to a 34 share in the property left by Bisweswar and 
for partition and possession thereafter, together with mesae 
profits, 

The defendants raised many defences but only two of them 
need be stated as the others were abandoned in this Court. It 
is conceded that by clause (1) of the Willeach of the sons of 
Bisweswar was given an absolute heritable interest in the property 
in suit but it is contended that this interest was liable to be 
defeated on the happening of the events mentioned in clause 5 
ofthe Will. It is the defendants case that on the death of Surath 
without any male issue the bequest to Surath ceased to have 
effect and the property passed as on intestacy to the other heirs 
of Bisweswar, the plaintiff getting nothing. 

The next defence relates to property No.1 of Schedule’ Ka. 
This property ‘it is admitted by the defendants belonged to 
Bisweswar, but a one anna share of it was sold to satisfy a debt 
of Bisweswar, The purchaser of this one anna share in the pro- 
perty subsequently made a gift of itto Debendra. This property 
according to the defendant is Debendra’s selfacquired property 
and the plaintiff has no interest whatsoever in it, 

The learned Subordinate Judge has held in favour of the 
plaintiff as regards the first line of defence for reasons which I 
shall discuss presently Hoe has declared the plaintiffs’ title tor 
34 share in the plots mentioned in schedule Ka of the plaint 
excluding certain plots thereof and he has passed a preliminary 
decree for partition. 

As regards the second point also the learned Subordinate Judge 
has found in favour of the plaintiff. The defendants relied on 
two decuments for this part of their case viz. a satisfied mortgage 
bond executed by Bisweswar Mondal in favour of Indra Narain 
Chakravarti and a Kobal& executed by Rajendra Mondal and 
another in favour of Parna Chandra Mondal. These documents 
were tendered in evidence but were rejected onthe ground that 
they had been filed at too late a stage of the suit, 

The defendants appeal against this decision. a 

I take up for consideration the first point raised by the 
appéllints, os s—that according to the térms of the Will the 
interest bequsathed to-Surath- was defeated -on his death without 
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male issue and that the property thereafter reverted to the heirs of 
Bisweswar as on an intestacy. It is admitted by learned Advocate 
for the appellants that by clause (1) of the Will an absolute 

heritable interest was granted to each of Bisweswar’s son in the — 
property left by him. Indeed the words used in clause (1) leave 
no scope for any other interpretation, Ths word "Malik" means 
a person having an absolute interest in the property of which. he is 
being made “Malik.” This was the interpretation put on the 


` word by Lord Davey in the case of Lalit Mohan Roy v. Chuhhun 


Lal Roy (1). At page 88 his Lordship says "Nor was it disputed 
that the words of gift to the appellant were such as to confer on 
him also an heritable and alienable estate, The words ‘becom: 
owner (maià) of all my estates and properties would, unless the 
context indicated a different meaning, be sufficient for that purpose 
even without tne words ‘enjoy with son, grandson and so .on in 
succession’, which latter words are frequently used in Hindu wills,” 
etc, The only question for decision therefore is whether the terms 
of chuse (5) have, in the circumstances which have happened, 
the effect of defeating this absolute gift or bequest granted in clause 
(1). The learned Subordinate Judge answers this question in the 
negative and he gives the following reasons in support of his view. 
First he says that the bequest of an estate of inheritance cannot be 
defeated because there is no provision inthe Will for a gift over 
to any one, He seems to think that there cannot be a defeasance 
unless there is a gift over. Then he says that as there 
is no gift over the terms of clause (s) are void for uncertainty 
under section 89 of the Indian Succession Act. Apparently 
Sections rs4, 131 and 134 of the Indian Succession Act were 
relied upon by the defendants, The learned Subordinate Judge 
disposes of this argument by saying merely that these sections have 
no application. 

Learned Advocate for the appellants contends that a bequest 
or gift may be defeated without there being a gift over and he 
refers us to the section 134 of the Indian Succession Act; Next 
he points out that the learned Subordinate Judge’s view that 
clause (5) of the Will is void for uncertainty 1s incorrect, The 
argument of learned Advocate for the appellants as I understand 
it is this; The testator granted an absolute heritable estate to 
each of his three sons by clause 1 but he provided by clause 5 
that in the case of each son this estate shall be defeated and the 
bequest shall cease to have effect if he dies without a son lesing a 


(1) * (1897) L. B. 24 LPA, 75; I L. R. g4 Cale, 834 (849). : 


~ 
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widow and daughter& He points out that Surath died leavinz a 
widow and daughters only and that thereupon the bequest to him 
ceased to have effect. He relies on section 134 of the Indian 
Succession Act. He also relies on the cases of Bhwhan Mohini 


Debya v, Husish Chandra Chaudhury (1), Kristoromony Dosssee - 


v. Maharaja Norendra Krishna Bahadur and others (2) and on a 
passage to be found in the.judgment of the cass of Govisdaraja 
Fillai v. Mangalam Filiai (3). His argument is that an absolute 
estate may be granted with a clause of defeasance on the happening 
of a contingency and that where such clause is not a violation of any 
rule of law the original estate is curtailed upon the happening of 
that contingency. Clause 5 he argues is such a clause of 
defeasance. Learned Advocate for the respondent in an argument 
which was remarkable for its lucidity and conciseness contended 
that an absolute estate can be created with a provision that it shall 
be reduced to a life estate on the happening of a certain event 
without there being any gift over, To use his own words he con- 
cedes that there can be a defeasance ‘simpliciter’ ; but he says that 
clause 5 cannot operate as a defeasance clause for three reasons :— 
Firstly, because it does not reduce the absolute estate left to 
Surath by clause (r) toa life estate; secondly, because it sets up 
a line of inheritance not known to Hindu law and thirdly because 
it is a clause which is void on the ground that it is zepognani to the 
grant of an absoluta estate contained in clause (1). 

In'my opinion the view of the learned "Advocate for the respon 
dent must prevail and for all the reasons given by him. Iu clause 5 
all that the testator says is that if Surath dies without leaving a son his 
widow or daughters shall not inherit the property, but shall only get 
maintenance and certain other payments. This clause is not such a 
clause as is contemplated by section 134 of the Indian Succession 
Act which is as follows »—'' A bequest may be made with the condi 
tion superadded that if skall cease to have efect in case a specified 

uncertain event shall happen or in case a specified uncertain event 
shall not happen. " The words “ shall cease to have effect” are 
important. They mean that the bequest shall have no effect at all, 


- Section 134 contemplates a case when the condition superadded 


has the effect of completely destroying the bequest on the hippen- 
ing of a specified uncertain event or on a specified uncertain event 
not hippening. It has nothing to do with a case where a gift 


(1) (1878) L. R. $I. A. 13831. L, R. 4 Calc. 23. 
(a) (1888) L. R. 161, A. 29 ; I. L. R. 16 Calc. 583. 
(3) (1932) 63 Mad. L. J. 911 (913), 


257 


THE CALCUTTA LAW JOURNAL. [Vor. LXVIII, 


absolute is merely modified or curtailed. Clause 5 of the Will does 
not explicitly or impliedly provide that the bequest to Surath shall 
fail on his dying without a son or without male issue. It merely 
stipulates that if he leaves no son his widow aud daughters shall not 
inherit, It leaves untouched the right of inheritance of any other 
possible heir of Surath ; it merely precludes two specified types of 
heirs from inheriting. The bequest is thus not destroyed completely. 
In those circumstances section 134 of the Indian Succession Act can 
have no application, 

If the matter be considered apart from the provisions of 
section 134 it is also clear that clause s can hive no effect. It 
i$ not a defeasance clause inasmuch as it does not indicate an inten- 
tion to defeat the absolute bequest, Learned Advocate for the 
appellants relied upon a passage of a judgment in the case of 
Govindaraja Pillai v. Mangalam Pillai (1) where his Lordship 
Sundaram Chetty, J., distinguishes between repugnant provision and 
a defeasance clause and he argues that the clause 5- of this Will 
comes within the latter category. The passage is as follows :— 
“The distinction between a repugnant provision and a defeasance 
provision is sometimes subtle, but the general principle of law seems 
to be that where the intention of the donor is to maintain the 
absolute estate conferred on the donee but he simply adda some 
restrictions in derogation of the incidents of such absolute owaer- 
ship, such restrictive clauses would be repugnant to the absolute 
grant and therefore voil; but where the grant of an absolute estate 
is expressly or impliedly made subject to defeasance on the 
happening of a contingency ani where the effect of such defeasance 
would not be a violation of any rule of law, the original estate is 
curtailed ani the gift over must bs taken to be valid and operativa." 
In my opinion clause 5 cannot be said to fall within the description 
Of a defeasance clause. There is no express or implied provision 
that the bequest to Surath shill be defeated. Clause 5 merely res 
tricts certain person frum inheriting, it merely adds restrictions in 
derogation of the incidents of the absolute grant given in clause r 
and is therefore a repugnant provision, 


Again clause 5 is void as it liya down a line of succession . 


unknown to Hindu law [Zagors’s Case (a) What the testa- 
tor - stipulates in clause 5 ıs that a certain class of porsons 
who under the Hindu law may succeed to the estate as heirs shall 
be barred from inheriting the property. Tnis amounts to an attempt 


(1) (1952) 63 M. L. J. grt (913). 
(2) (1879) 9 B. L. R, 377 (395) ; I, A, Sup. 47 4 18 W. R, 359. 
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to lay down a line of succession unknown to the law. It is now well 
settled that this cannot be permitted. There can be no doubt as 
their Lordships of the Privy Council have said in Båydan Mohkini’s 
case (r) that a Hindu may grant an absolute estate defeasihle in 
the event of a failure of issue living at the timeof the donee's death, 
But it is an entirely different thing to say that a p-raon can grant 
an absolute estate and then provide that it will descend in a parti- 
cular way on the happening of a certain event as has been done in 
the present case. I also agree with the proposition stated by learned 
Advocate for the respondent that where it is sought to be establish- 
ed that an absolute estate granted in one part of a will has bsen 
defeated by a subsequent clause it must be ahown that the defea- 
sance clause shuts out all heirs from inheriting and reduces the 
heritable estate to a life eatale. A defeasance clause by its very 
terms means a clause which defeats or destroys, An absolute estate 
of inberitance cannot be defeated unless the quality or attribute of 
heritability 1s destroyed. A clause which does not completely 
destroy the heritability of the estate but merely modifies it or inter 
feres with the course of succession cannot therefore operate asa 
defeasance clause, Inthe case of tAwdan Mohini Debya (1) the 
defeasance clause in the grant was given effect to on the interpreta 
tion that all the heirs of the donee were shut out on the donee dying 
without issue. Their Lordships interpreted the deed as granting to 
the donee an absolute heritable estate which was defeasible on the 
donee dying without issue and which was in such event to revert to 
the donor and his heirs. The facts of the present case are quite 
different. As regards the case of Xristoromony Dosse 2) I am unable 
to see any similarity between-the clauses which their Lordships 
had to deal with and the clauses of the Will under consideration 
In that case the testator gave a life interest to his daugbter in certain 
property with remainder to his two half-brothers with a stipulation 
that on their death the property would be inherited by their “heits 
male of the body” and that on the failure of such heirs the property 
would goto theson or sons of the daughters, Their Lordships 
held that the gift of an estate of inheritance to the testator’s. half 
brothers and the heirs male of their bodies is contrary to law and 
void and that they took a life interest in remainder expectant 
on the death of the sister of the plaintiff. There was no gift of 
an absolute estate either to the daughters or to the half brothers I 
do not think that this case is of much assistance in construing 


(1) (1878) L. R. $ I. A. 138 ; I. L. R. 4 Calc. 25. 
(2) (1888) L, R. 161, A. 29 5 I. L. R, 16 Calc, 383, 
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the terme of this Will except in so far a» it expresses certain general 
principles which in my opinion support the contentions of the 
respondents. There is a passage in the judgment which has erro- 
neously been interpreted as laying down the principle that there 
cannot be a defeasance without a gift over. The passage occurs 
at page 39 and is às follows:—" In stating the rule relating to 
the defeaeance of a prior absolute interest by a subsequent event, 
it is important to add, first, that the event must happen, if at all, 
immediately on the close of a life in being at the time of the gift, as 
was laid down in the MwJAch cass (1); and, secondly, that a defea- 
sance by way of gift over must be in favour of somebody in 
existence at the time of the gift, asl aid down in the Z'ayore's case" (1). 
Their Lordships here were dealing with a defeasance by a gift over 
and they state the conditions under which such a defeasance 
can take effect. They do not state that there cannot be a defea- 
sance ‘simpliciter’ without a gift over. The next few lines in the 
judgment where they say “the case of Bhudan Mohini (3) 
conforms to all these rules, There was no gift over in that case," . 
makes this perfectly clear. I am of opinion that clause 5 of the 
Will is void inasmuch as it is merely repugnantto the absolute grant 
contained in clause 1 and inasmuch as it ddes not indicafe an 
intention in the testator that the absolute grant should be defeated 
on the happening of the events mentioned in clause 5. It is also 
of no effect on the ground that it strives to lay down a line of 
succession unknown to law and on the ground that does not defeat 
the absolute estate by reducing it to a life estate. 

I now take up for consideration the second point urged on 
behalf of the appellants regarding a one anna share in the property 
No. r of Schedule Æa. The defendants tendered in evidence 
two documents in support of this part of their case but they were 
rejected on the ground that they were filed at a very late stage 
of the case. They complained that without these documents they 
cannot establish this part of their case and they applied for the 
admission of these documents in evidence, We have in a separate 
order acceded to this prayer and have admitted these documents - 
in evidence for reasons given therein. The plaintiff contends that 
she should be given an opportunity of crossexamining witnesses 
and adducing rebutting evidence on this point, This appears to 
me to be a reasonable request which should be gtanted. 


(1) (1862) 9 Moo. I. A. 193. 
(a) (1872) 9 B. L. R. 377 ; I, A. Sup. 47; 18 W, R. 359. 
© G) (16878) LL R. 5 LA. 138 i 1. L. R. 4 Calo. $3. 
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In the circumstances mentioned above I am of opinion that 
the decision of the learned Subordinate Judge should be upheld 
in so far as he has decided that plaintiff has succeeded to the 
interest of her husband Surath in th» property bequeathed to him 
by Bisseswar. The case must, however, be remanded for the 
consideration. of one point only vis. whether the one anna share 
in property No. 1 of Schedule Ka was the self&acquired property 
of Debendar father of the defendants Nos. 1-3 and brother of the 
defendant No. 5 or whether it is property in which the plaintiff has 
title as heir of Sarath. 


In view of the conclusions arrived at I concur in the order 
and directions passed and given by my learned brother. 


D. R Case remanded, 
Before Mr. Justice B, E, Mukherjea. 
~o SRIMATI MEGHMALA DEBI 


v. 


SADAY PARHYA AND oTHER&.* 


Indian Limitation Act (LX of 1908), Schedule I Article 11(4) — "Order" 
meaning &/— High Court nod interfering in vevision, effect of—Indian 
Limttation Aci, section 141), f abMicaMe-—FEstenslon of time, when can 
be allewed. 


The word ‘order’ in Article 11(À) of the Limitation Act, means the final and 
subsisiing order in the case: 


C. V. Venugopal Hadali v. C. Venhatasubbiah (1) referred to. 


So where the High Court refused to Interfire in revision against the decision 
in a olain case under order a1 rule too of the Civil Procedure Code, Hmitation 
foc a sult under ordet ar rule 103 will run from tlie date of the o der In the claim 
case. But whore the High Court interferes in revision TRASH OG Would som mom 
the date of order of the High Court in revision. 


* Appeal from Appellate Pares No 835.0 onecoa tha dectes at S. K. 
Haldar, Esq, District Judge of Midnapore, dated the sth [anaary, 1936, 
affrming that of Charu Chandra Besu, Esq., Munsiff, ist Court, Taluk, dated 
the sth September, 193r. 

(4) (1915) I. L. R. 39 Mad. 1196. 
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Crm. Where the High Court was not unable to entertain a revision petition from 
1958. ' defect of jurisdiction or any omuse of a jiko nature, an extension of time under 
—— section t4(t) of the Limitation Act cannot be allowed. i 


Sm. Mpghmela Debi Though the High Court would not ordinarily interfere in revision with orders 


y. 
Saday Parbya, , made in claim oases it cannot be said that the High Court has no power to inter- 
= fere la such cases, 


Dubiisnie whether the expression “Court of Appeal’ as used in section 14(1) 
of the Limitation Act would include a Court of Revision, 


Simply because there is another remedy open to the unsuccessful party by 
way ofa regular suit, it cannot be concluded that the application in revision was 
a mala fide one: 


$s. R. M. M. A. Firm v. Maung Fo Saung and others (1) doubted. 
Appeal by the Plaintiff, 
The material facts will appear from the judgment. 


Mr. Sambhunath Banerjee (for Mr, Goperdra Nath Das) for the 
Appellant. 


Messrs. Sarat Chandra Janah and Paresh Nath Mukherjea for 
the Respondents. 


The judgment of the Court was as follows: 


May, 23. This is an appeal on behalf of the plaintiff and it arises out of a 
"ees suit commenced by her under order a1 rule 103 of the C ods of Civil 
Procedure following an adverse decision in a claim cise under 
Order ar, rule roo of the Code of Civil Procedure. Tne facts are 
not disputed andthe whole controversy centres round the point 

whether the plaintiff's suit is barred by limitation. 

Both the Courts below have concurrently held that Article iA) 
ofthe Limitation Act opsrates asa. bar to the plaintiff's suit, she 
having not instituted the suit within one year after the orler was 
passed against her in the claim proceedings. It is admitted that the 
order in the claim proceedings was passed on the asth of July, 1933. 
Against that order there wis a petition in revision presented by the 
plaintiff to this Court upon which a Rule was issued on r4th Novam. 
ber, 1933. The Rule was ultimately discharged on agth January, 
1935 and on the rst of March following the present suit was 
started. 

Mr. Banerjee who appears on behalf of the appellant has raised 
a twofold contention before me, He has argued in the first place 
that time under Article 11(A) would run from the date when the 
order was passed by this Court in revision on the 29th of January, 
1935, and secondly that in any view of the cass he is entitled under 


(1) (1929) I, L. R. 7 Ran, 496. 
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section 14(1) of the Limitation Act to exclusion of the period during 
which he was prosecuting the revision case in this Court. 

Now, so fir as the first point is concerned, Mr. Banerjeo relies 
upon a decision of the Madras High Court in the case of C. F, 
Venugopal Madali v. C. Venhafasubbiab (1). That decision held, 
and in my opinion rightly, that the word "order" in Article r(A) of 
the Limitation Act should be construed as meaning the final or 
subsisting order in the case, In that cise, however, there was judg- 
ment in the claim case pronounced by a single Judge of the High 
Court against which an appeal was taken under the Letters Patent, 
The Court held that the period of one year did run under Article 11 
of the Limitation Act from the time when the appellate Court passed 
its order. The learned Judges in that case pertinently pointed out 
that « somewhat different consideration would apply if a revision 
petition presented by an unsucceseful party in a claim proceeding is 
rejected by the superior Court. If the High Court in the exercise 
ofits powers under section r15 of the Code of Civil Procedure 
refuses to interfere in a claim case, -it merely amounts to an absten- 
tion from exercising jurisdiction and the only final order that 
remains subsisting is the order passed by the trial Court. It may be 
otherwise where the High Court interferes in revision with the 
original decision. In the present case, if the plaintiff had succeeded 
in the revisional petition which she presented to this Court, the tims 
#0 far as the defendants are concerned, would certainly have run 
from the date when this Court passed its order. In my opinion, the 
only subeisting order against the plaintiff was the order that was 
passed by the trial Court on the a5th of July, 1933, and as the suit 
was not commenced withina period of one year after that, it is 
barred by limitation under Article 11(A) of the Limitation Act, 

~ The next point that arises for consideration is whether the 
plaintiff can get an extension of time under section 14(1) of the 
Limitation Act, The Court of appeal below has refused to extend 
time primarily on the ground that the plaindff's application for 
revision to this Court could not have been a Joma Ade application 
in view of the fact that she bad another remedy open to her under 
ibe law, and in support of this decision the District Judge has 
relied upon the case of S.A. M. M. A. Firm v. Maung Po Saung 
and others (a) It is true thatthe High Court would not ordinarily 
interfere in revision with orders made in claim cases. But I do 
not think that the High Court has no power to interfere in such 


(1) (1915) I. L, R., 39 Mad. 1196, 
(2) (1929) I, L, R, 7 Ran | 466, 
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cascs or simply because there it another remedy open tothe un- 
successful party by way of regular suit one may necessarily conclude 
hit the application in revision was a mala fde ons. I am not 
prepared to go to the length as the Ringoon High Court has done 
and cannot consider that the application for revision mide by the 
plaintiff was not a dona fde one, I have my doubts, however, as 
to whether the expression “Court of appaal” as used in section 
14(1) of the Limitation Act would include a Court of revision, 
Assuming that the words are wide enough to include a Coart of 
revision, I think that the plaintiff cannot have an extension of time 
under section r4(r) of the Limitation Act as this Court wat 
not unable to entertain the revision petition from defect 
of jurisdiction or any cause of a like nature, In my opinion this 
Court was quite competent to exercise jurisdiction in this case 
and it bas not refused to entertain the application on any point 
akin to want of jurisdiction. 

Under these circumstances the plaintif is not entitled to 
extension of time under section 14(1) of the Limitation Act and 
this appeal must stand dismissed, I make no order as to costs, 


P. R. Appeal dismissed, 


OIVIL, REVISION. 


Before Mr. Justice A` G. R, Henderson, 


MAHENDRA CHANDRA DAS alias MOHENDRA 
CHANDRA DAS MAJUMDAR 


P. 
PARASHMANI DASYA.* 


Civil Procedure Code (Act V sf 1903), Order at rule Sœ, application wnder — 
Deeretal amount paid to decree-hol ler ext of Court and compensation only 
te be paid te asictlen purchaser, deposited in Court—Such deposit, if valid — 
Sale, if can be set aside. 

Order at rule 89 sub-clause (b) of the Code of Civil Procedure provides, ` 
that the judgment-debtor is not bound to deposit any amount which may have 
been recetved by the decree-holder since the date of the sale proclamation. 


"Civil Revision Case No 640 of 1937 agalost the order of the Subordinate 
Judge, Mymensingh, dated roth March, 1937, reversing the order of the Seoond 
Sadar Munslif, Mymensiagh, dited 18th july, 1936, : 
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So where it appeared that after a sale the  udgment-debtoc discharged the 
decretal amount in full out of Court to the dearee-holder and deposited five 
per cent of the purchase money to be paid to the petitioner : 


Held, that the judgment-debtor was entitled to have the sale set aside by 
an application under Order ar rule 89 of the Code of Civil Procedures Seth 
Namhelal v. Umrao Singh (1) and Syetish Chandra Ghose v, Bireswar 
Haldar(a) referred to. 


Application under Section 115 of the Code of Civil Procedure 
by the Auction-Purchaser. 


Application under Order a1 rule 89 of the Code of Civil Pro- 
cedure by the judgment-debtor for setting aside a sale, 


The material facts will appear from the judgment. 


Messrs. Satyendra Kísore Ghose and Abani K. Roy for the 
Petitioner. 


Mr. Prafulla Chandra Nag for the Opposite Party No. r., 


Mr. Sudhir Chandra Choudhuri for Opposite Parties Nos. 
3 to 6. 


The judgment of the Court was as follows ; 


This is a Rule obtained by an &uction-purchaser calling upon 
the opposite parties to show cause why an appellate order made 
by the Subordinate Judge setting aside a sale should not be set 
aside and the order of the Munaiff rejecting an application 
under Order XXI, rule 89 of the Civil Procedure Code should not 
be restored. 


The sala was held on the 18th March, 1936 and the property 
was purcbased by the petitioner for Rs. 160, The judgment-debtor 
filed an application under Order XXI, rule 89 on the 8th April, 
1936. She deposited 5 per cent of the purchase money to be 
paid to the petitioner. She did not deposit anything to be paid 
to the decree-holders because she asserted that she had settled 
their claim out of Court and nothing further was due to them. 
The pleader who was acting on their behalf gave & receipt for 
Rs. roo, On the soth April the petitioner filed an application 
objecting to the petition, Onthe 18th June, another application 
was filed on behalf of the minor decree-holders in which they 
objected to the petition on the ground that they had not assented 
to the payment of Rs. roo in. complete satisfaction of the decretal 
amount. The learned Munsiff rejected the petition, but an appeal 

(1) (1990) 83 C. Lu J. 1873 35 C. We N. 381 P.C. 

(a) (1935) 61 C. L. J. 313 ; 39 C. W. N. 829, 


265 


CIVIL. 


1937. 

wm a 
Mahendra Chandra 

Das 


Y, 
Parashroan! Dasya, 


M 


Ness mer, 25, 
en 


THE CALCUITA LAW JOURNAL (Vor. LXVIII. 


to the District Court was allowed by the learned Subordinate Judge. 
The petitioner then obtained this Rule. 

Three points have bean urged in support of the Rule (1) that 
when once the petitioner who is athird party bad acquired an 
interest by his purchase, it was no longer open to the judgment- 
debtor and decree-holders to settle the matter out of Court; (2) 
that the adjustment was not in full satisfaction of the claim and 
that, therefore, a duty was laid upon the judgment-debtor to 
deposit the balance ; and (3) that the appeal by the jadgment- 
debtor was incompetent inasmuchas she had parted with her 
interest, 

In support of the first point, reliance was placed upon the 
decision of their Lordships of the Judicial Committee in the 
case of Sw Nanhelalv. Umrao Singh (vi). It was not disputed 
on behalf of the opposite parties that the petitioner has acquired 
some interest by bis purchase. He is entitled on the sale being 
set aside under the provisions of this Rule, to a payment equal 
to s per cent of his purchase money, It will thus be evident 
that his ioterest was safeguarded by the deposit of this jsum made 
by the judgment-debtor. On the other hand, in the case to 
which I have referred no such deposit was made. This matter 
was fully considered by my learned brother S. K, Ghose in the 
case of Jyotish Chandra Ghose v. Bireswar Haldar (a). He referred 
to this distinction and he also pointed out that at the time of 
the application the decretal amount had not been satisfied. It 
is provided by sub-clause (b) of Rule 89 that the judgment-debtor 
is not bound to deposit any amount which may have been received 
by the decree-holder since the date of the sale proclamation. 
Now, in the present cass, the contention of the judgment-debtor 
was that the decretal amount had been discharged in full. On 
this view of the case there would be nothing left to deposit, 

On the second point the learned Munsiff held that the judg- 
ment-debtor was unable to support her case of full satisfaction 
in view of the provisions of Order X XXII, rule 6 of the Code. On 
appeal, the learned Subordinate Judge held that this rule had 
no application, The solution of the problem really depends on 
the question whether the pleader who granted the receipt was in 
a position to give a valid discharge on behalf of all the decree- 
holders. It is not very clear whether the learned Subordinate 
Judge decided this point. Atany rate, it was not argued before 

(1) (1930) 34 C. L J. 187) 35 C. W. N. 881. 

(2) (1935) 61 C. L. J. 313 ; 39 C. W. N. 839. 


Vor, LXVIÍI.] algas Govt, 


me. I rather doubt whether he did decide it because he went 
on to direct the judgment-Jebtor appellant to deposit the balance 
of the decretal amount, and he could hardly have made that 
order if he was satisfied that the pleader had given a valid dis 
charge. This further deposit was made long after the time pres 
cribed by the rule and it was conceded on behalf of the oppotite 
parties that such a deposit is ineffective. Bot I am certainly not 
prepared to restore the sale on that ground at the request of the 
auction-purchaser. It is a matter with which he has nothing to 
do. The persons interested are defendants Nos, a to 5 and they 
have not made any attempt to getthe order made by the learned 
Subordinate Judge set aside. i 

The tbird point raises a question of fact and appears to have 
bean taken for the first time in this Court. The only evidence 
upon which it is supported is an answer made by the judgment- 


debtor to a question asked her in crossexamination. Whether- 


this transfer was a benami one or not it is impossible to say, 
inasmuch as this objection was not taken in the Munsiffs Court, 
it cannot be raised now. 

The Rule is, accordingly, discharged with costs to the opposite 
party No. 1. Hearing fee, one gold mohur, 
P, R. Rule discharged, 


NTN ant Co 


APPELLATE CIVIL. 
Before Mr. Justice M. C. Ghose and Mr. Justice C. Bartley. - 


JOGENDRA NATH BANERJEE 
b. 


THE TOLLYGUNJ MUNICIPALITY REPRESENTED BY 
THE CHAIRMAN OF THE MUNICIPAL COMMISSIONERS 
or ToLLvGuNJ.* 


Bengal Municipal Act, (XV of 1932), frame of—Failure to provide adequate 
drainage or adequate water supply~ Remedy of ratepayers—Swll against 
Chairman, if bad — Notice to Municipal Commipsioners-—" Art purporting 
to be done ander the Act’, tf includes an ilegal omissrion-—Bengal Muni- 
cipal Act (XV of 1933), Sections 14,478 and 535. 


*Appeal from Appellate Decree No, 243 of 1996; against the decree of A. 
N. Sen, Esq , Additional District Judge, 24 Parganas, Alipore, dated the gib 
September, 1935, reversing that of K. K., Bhattacharjee, Esq, Additional Man- 
sif, Alipore, dated the g6th February, 1935; 
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The frame of the Bengal Municipal Act is that where a certain Muncipal 
Corporation has failed to provide adequate drainage or adequate watersupply 
as prescribed by section 778 of the Bengal Municipal Aot or bas failed in any 
duty towards its ratepayers, the Local Government may direct the work to be 
performed or in extrema cass may entirely supersede the Municipal Commis- 
sloners and have it worked by its own officers. 

It is not thescheme of the Bengal Muncipal Act thata ratepayer should 
come to ths Court for non-feasanoe of Municipal Commissioners and the only 
remedy of the ratepayer was under the relevant sections of the Bengal Muni- 
cipal Act 1 

Rebinson v. Tha Mayor and aiii of the Borough of Workington (1) 
referred to 


When the Municipal Commissioners appeared in all tbe Courts, a suit 
egninst the Chairman and not the Munictpal Commissioners as required by 
Section 15 of the Bengal SUIS Act will not be bad, the flaw belng of a 
technical nattre, 

The words "for any act purporting to be done nuder the Act” as occurring 
In Section 545 of the Bengal Municipal Act, will include an Illegal omission 
and a suit will be bad for failure to serve notice under the said section. 

Per Bariley, F: Where & statute provides a. remedy for breach of a duty 
which but for the statute woald not itself exist, the only remedy is as pro- 
vided by the statute and no suit by an Individual inhebltant of the Munt. 
cipality lies. 

Appeal by the Plaintiff. 

The material facts will appear from the Judgment. 

Mr, Rama Prosad Mookerjes for the Appellant. 

Messrs. Abul Hossein and Abdul Aleem for the Respondent. 

The judgments of the Court were as follows : 


MK. C. Ghose, J. :— This is an appeal by the plaintiff ina suit 
for damages against the Tollygunj Municipatity. The plaintiff's case 
was that the Tollygun Municipality had failed to provide and 
maintain a sufficient system of drainage of a large area within its 
control within which is the house of the plaintiff with the result 
that there was great inconvenience and damage to the plaintiff, 
in that during the rainy season there was a large accumulation of 
water over a large area in this Municipality and this state of things 
had been going on for many years and the Muncipal Commissioners 
inspite of complaints have taken no stepsto improve the drainage 
of the area. The plaintif claimed damages Rs. roo. The trial 
Court decided the suit in favour of the plaintiff and awarded him 
hominal damages Rs. 10. In appeal by the Municipal Commis- 
sioners the plaintiff's guit has been dismissed, 


(1) | 1897] 1 Q. B. Di 61g 


VoL. LXVIII) HIGH Court, 

Upon hearing the learned Advocate for the plaintiff there 
appears no doubt about the facts, namely, that the plaintiff is one 
of the rate-payers living in a house within a certain area within 
Tollygunj Municipslity. The trial Court found that from 1936 
onwards this area was getting under water and not only this area 
but certain other adjacent areas also. It is however not found that 
tbis waterlogging of the area was due particularly to’ the defects 
of the surface drain in that area. What was urged was that the 
Municipal Corporation had not taken adequate steps to remove the 
rain-water from the area. The Court of appeal below has found that 
the suitas framed is wrong inasmuch as the plaintiff sued the 
Chairman of the Tollygun] Municipality gnd not the Municipal 
Commissioners as required by section 13 of the Bengal Muuici- 
pal Act. In the next place the learned Judge has found that on 
the merits the plaintif cannot succeed against the Municipal 
Commissioners and in the last place that the suit is bad inasmuch 
as no notice was served on the Commissioners. 

As to the first poiat, namely, that the suit is bad inasmuch as the 
plaintiff suei the Chairman of the Municipal Corporation. We are 
of opinion that it is a technical flaw and no importance should bs 
attached to it, The Municipal Commissioners duly appareil in 
the trial Court and in the first appellate Court and have also 
appeared in this Court. 


On the main question we are of opinion that the suit does 
not lie on the facts of the present case. Here the allegation 
is that the Municipal Commissioners neglected to provide 
adequate drainage, specially adequate arrangement to remove 
the spill water from this area. It is not for any wrongful 
act for which the Commissioners are sued but for a neglect of 
their duty. Itis alleged that for years they have neglected this 
area aod have not taken adequate steps to remove the water during 
the rainy season, The Court of appeal below has found that for 
this omission the Bengal Municipal Act provides a sufficient remedy 
and in the circumstances the plaintiff cannot have & remedy in 
the Court. Under section 278 the Commissioners are empowered 
to provide and maintain a sufficient system of drainage and conser 
vancy Ifthe Municipal Commissioners nezlect to do thelr work 
in respect of drainage the Local Government may take over the 
work and have it executed by their officers and realise the costs 
from the Municipality. If the Municipal Board show incom- 
petency in the performance of their duties it is open to the Local 
Government to supersede the Commissioners and appoint its 
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own officers to perform the work of the Municipality. We are 
satisfied that the frame of the Bengal Municipal Act is that where 
a certain Municipal Corporation has failed to provide adequate 
drainage or adequate watersupply or has failed in any duty towards 
its rate-payers then the Local Government may direct the work 
to ba performed or in extreme case may entirely supersede the 
Municipal Cómmissioners and have it worked by its own officers, 


it is not the scheme of the Bengal Municipal Act thit a rate- 


payer should come tothe Court for non-feasance of Municipal 
Commissioners. The case of Ao^5imsom v. The Mayor and Cor- 
poration of ths Borough of Workington (1) has been quoted by . 
the Court of appeal below. In that case there was an action to 
recover damages for injuries sustained by the plaintif by reason 
of the insufficiency of certain sewers, the property of the defen- 
dai t Corporation, to carry off sewage which passed through them. 
The claim was founded on nomfeasance, in that the sewer was 
insufficient to carry off all the sewage. The trial Judge dismissed 
the suit onthe ground that the only remedy of the plaintiff in 
such a case was to apply tothe Local Government under section 
299 of the Public Health Act, 1875. In appeal it was stated— 
"It has been laid down for many years that ifa duty is imposed 
by statute which but for the statate would not exist and a remedy 
for default or breach of that duty is provided by the statute that 
creates the duty, that is the only remedy.” In tbat cass it was 
held that the only remedy was under section agg. In our opinion 
the only remedy in the present case would be under the relevant 
sections of the Bengal Muncipal Act quoted aboy». 


The learned Advocate for the plaintiff quoted the case of 
Rajendra Lal Manshial v. The Surat City Municipality (2). In 
that casa the carrying capacity of a Municipal ditch was greatly 


' reduced by the gradual accumulation of silt and rubbish in its bed 


and Municipal Corporation did not clean it or maintain it in proper 
order with the result that the water overflowed and burst into the 
plaintifs garden and caused damages. There it was held that it 
was an act of misfeasance on the part of the Municipality for which 
it was liable. It was a duty of the Municipality to maintain the 
particular drain in proper order and failing to take proper order 
of it they were Held liable to damages, The same view wis taken 
in the case of The Dholka Town Municipality v. Desaibhal Kalidas 


(1) [1897] 1 g. B. D. 619. 
(4) (1907) 31, C. soo; 1, L. R. 33 Bom, 393. 


a 


Vor. LXVIIT.] HIGH COURT. 


Patel (1). There the Government had madea drainage channel 
for the convenience of the Municipality but owiüg to some default 
in the channel the water flowed across the road into the plaintiffs 
feld and caused damiges It was held that the Municipal Cor- 
poration was liable inasmuch asthey had not maintained the 
the particular drainaze channel in proper condition. Now in the 
present care it is not the plaintiff's case that any particular drainige 
channel was not kept in proper order by the Municipality. What 
has happened is that in the rainy season they did not take special 
steps to remove the spill water during the rainy season. There 
was evidence given inthe trialCourt that in some years the 
Tolygunj Municipal Commissioners made an arrangement with 


the Municipal Corporation of Calcutta and paid them certain 


sums and they pumped up and removed some of the water. 


On the facts of the present case as the Municipality is sued for 
nor-feasance of a duty we agree with the Court of appeal below that 
the suit does not lie. 


The last ground taken by the Court of appeal below is that the 
suit is bad inasmach as no notice was left with the Municipal Com- 
missioners. It bas been found by both the Courts that no notice 
was left at the office of the Municipal Commissioners, It is urged 
that section 535 of the Actis not attracted to the facts of the case, 
For here the suit is for a non-feasance or illegal omission of the 
Corporation not for any act purporting to be done under this Act 
by the Corporation, that the words of the section being ‘for any 
act purporting to be done under this Act These words cannot 
include an illegal omission. It is argued that if the words were 
‘any act done under this Act’ then -illegal omission might be 


included in it for by the General Clauses Act an act includes 
illegal omission, But inasmuch as the act purporting to be done’ . 


occur in the section illegal omission is not attracted to it, In 
our opinion this argument is not correct, An illegal omission 
wil come under it as much as any act done under the Act and the 
suit is bad for failure to serve notice. 


In the result tha appeal is dismissed with costa, 
Bartley, J. :—1 agree. 


The matter is governed by the principle laid down in Rodinson 
v. Lhe Mayor and Corporation of Workington (2). 


Plaintiff, a resident, sued the Tollygunj Municipality for non- 


(1) (1913) 15 Bom. L. R. 1034. (2) [1897] t Q. B. D. 61g. 
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feasance in respect of their statutory duty to provide adequate 
drainage in a certain area of the Municipality. 

Under section 281 of the Bengal Municipal Act, such default, 
resulting in danger to the health or safety of theinbabitants,— 
the case made out here—gives a right of intervention to the Local 
Government. 

That Government is empowered, in such a case, to prepare a 
scheme of drainage, to specify the time within which that schema 
must be carried out, and to have carried out at the expense of the 
Municipality if the latter fails to carry it out. 

In cther words, the statute provides a remedy for breach of a 
duty, which, but for the statute, would not itself exist, The only 
remedy therefore isthe remedy provided bj the statute, and no 
sult by an individual inhabitant of the Municipality lies, The 
guit also fails, I hold, by reason of the provisions of section 53s 
of the Act, which lays down that no suit shall be brought.s..sescesee 
for any act purporting to be done under this Act, without previous 
notice, and that, unless such notice be proved, the Court sháll find 
for the defendant. 

Now, by the application of section 3 (2) of the General Clauses 
Act this proviso covers any illegal omission purporting to be done 
under this Act, 

It has been found by both Courts that no notice was served. 
It follows that the Court must find for the defendant, and I fail to 
appreciate the argument that the words “purporting to be" as 
used in section 535, have the effect of narrowinz, instead of exten- 
ding, the cases in which a statutory notice must be given. 


P. R, Appeal dismissed, 


Vor, LXVIII] HIGH COURT. 


CIVIL REVISION. 


Before Mr, [ustia M. C. G hoss, 
SURESH CHANDRA SINGH 


D. 
JNANENDRA NATH SINGH,* 


Sale, setting aside e/— Deposit of desereta? amsuni-— Deposit short of the deere- 
fal amount —High Court Civil Rules and Orders, Rule 260—Dwiy of 
Shertstadar. 

In view of the terms of rule 76o of the High Court Civil Rules and Orders, 
it is the duty of the Sheristadar to ascertain that the amount tendered was 
correct 1 ; 

So where after a sale held in. execution of a decree the Judgment-debtoc do- 
posited the decretal amount In Court bot the mid deposit was found to be short 
by one rupee and the judgment-debtor paid the amount when the mistake was 
discovered : EC NN S : 

Held, that the short deposit belng due to an erroe on the part of the Court 
officia], the mle shonid be set aside, $ 

Lachnit Oja v, Maharaj Kumar Ram Ran Bijay Prasad Singh (1) dissented 
from, 

Application under section 115 of the Code of Civil Procedure, . 
Appplication for setting aside a sale. 

Mr. Ramendra Chandra Ray for the Petitioner. 

Ms, Birendra Kumar De for the Opposite Party. 

The judgment of the Court was as follows : 

This is an application under section rr5 Civil Procedure Code 
by a judgment-debtor whose propsrty was sold on 18th May, 1936, 
in execution of a rent decree. Thereafter, the petitioner paid 
ons of the decree-holders out of Court, On gth June, 1936, he 


was permitted to deposit the balance of the decretal amount 
and cost on execution amounting to Re 532-130. He, however, ' 


deposited Rs, 5r-r2-o, that is, his deposlt was short of Rer. 
When the matter came before the Court, the mistake was dis 
covered and the Court refused to set aside the sale. .The peti- 
tioner appealed to the District Judge. He also refused to set aside 
the sale. 

Itis urged in this Court that the High Court Civil Rules 


"Civil Revision Case No. 532 of 1937, aga!nst the order of Ntrodeswar 


Banerjee, Esq., Subordinate Judge, Mymensiogh, dated the rith January, 1997, 


affirming that of Priyabrata Sen, Esq. Munsiff of Netrokona, Mymensingh, dated 
the sand Jane, 1996. l 
(1) (1934) I. L. R. 13 Pat, 641. 


May, 17, 
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A nnd Orders, Vol, 1, page 304,rule 760 shows that tbe person 


1937. who is to pay the money having filled up the forms of ¢chalan shall 
Suresh Chandra present them to the chief ministerial oficer of the Court, namely, 
Singh Sheristadar, who will then ascertain by reference to the record 
hasada Nath of the case or register concerned that the amount tendered is 
i : correct and is due from the person on whose account it is tendered 
to the person to whom it is stated to be payable and after correct- 
ing the forms of skallan, if necessary, the officer shall siga (part r). 
The ¢hallan shall than be taken with the money to the Cashier 
who on receiving the money shall eníace the ¢hal/an with his 
receipt as prescribed in rule 768 and pass them to the Accountant, 
It is argued that it was the duty of the Sheristadar to ascertain 
that the amount tendered was correct. Indeed, without the 
signature of the Sheristadar on the callan the money could not 
be deposited. It cannot be imagined that the petitioner was 
willing to pay Re s1-ra-0 but refused to pay an additional rupee 
to setaside the sale of his ancestral lands, Indeed he paid the 
deficit Re. r when the mistake was found out The cases of 
Rangini Sundari Dasya v. Hiralal Biswas (1) and Abdul Gofer 
Mulla v, Kalidham Mondal (2) show that when the short deposit 
was due to an error of a Court official the fudgment-debtor should 

not be penalised. 

It was urged by the learned Advocate for the opposite party 
auction-purchaser that the initial mistake was of the petitioner's 
pleader and a case of Patna [ZLacAmi Oja v. Maharaj Kumar- 

* Ram Ras Bijay Prasad Singh (3)], is quoted in support of the 
proposition that if the judgment-debtor pays & short deposit he 
° does to entirely at his own risk. He cannot escape tho conse- 
quənce of making an insufficient deposit by the fact that after 
. that deposit was made, the Sheristadar and the Munsif both made 
mistakes in treating that the deposit was sufficient. With all due 
respect, that view cannot be accepted in this cae, Here having 
regard to the clear terms of the High Court's Rules and Circular 
Orders it was the duty of the Sheristadar to ascertain that the 
amouut tendered was correct and it was his omission of duty which 

led to the misfortune of the Judgment-debtor. 
The Rule is made absolute, The sale is setaside. Having 
regard to the circumstances of the case, AME will bear their own 

costs in all the Courts, 


a 


N P. B - Rule made absolute. 
(1) (1999) 33 C. W. N. r170. (2) (1999) šo C, L, J. 532. - 
(3) (1934) L- L. R. 13 Pat. Gt J. 532 
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Present: Zord Thanherton, Lord Romer, Sir Lancelot 
Sanderson, Sir Shadi Lal and Sir George Rankin. 


DINABANDHU CHATTERJEE 
y. 
ASHUTOSH CHATTERJEE AND OTHERS, 


[Ox APPEAL FROM TEE Hiem COuRT OF JUDICATURE 
Ar FORT WILLIAM IN BENGAL] 


Land Rewenuse~Fermanently sriiled  esiale—" Arreais of revenue 
Meaning—Latest dates in each. year for payment of arrears—When sale of 
estate by auction for non-payment permissiMe—" Kist” — Whether applic- 
able to monthly instalment or to period betucen one latest date for payment 
ef arrears and the mesi—HBengal Land Revenue Sales Act (XI of 1859), 
sections 2, 3. 


Section 2 of the Bengal Land Revenue Sales Act, by way of defüning an 
arrear of revenue, provides that if the whole of a kist or instalment of revenue is 
not paid on or before the last day of the month la which itis payable the sum 
remaining unpaid on the first day of the following month is an arrear of 
revente, 


By section 3 of the Act, the Board of Revenus is empowered to detetmine 
on what date in each year all arrears of revenue (us above defined) nist be paid 
in each district under their Jarisdictlon. In default of payment on the date so 
fixed, the estate shall be sold at auction to the highest bidder, 


It is only the arrears as deflned by section a which may remaio unpaid until 
the following January 12 or March 9& as the case may be, (those being the dates 
fixed by the Boardof Revenue ander section 3), without rendering the estate 
Hable to sale. Sums which remain unpaid after January 12 or March 96 in any 
year are ooes fdr which the estate may be sold forthwith, and have no reference. 
to the sims remainiog unpaid oo the first of a month, for which arrears, as 
defined by section a, & period of grace is provided unti! the following January 12 
or March 28 before the estate is to be sold. Tha expression “Kist”, as explained 
in the Tauti Manual lesued by the Board of Ravenua, Bengal, means the period 
Betwoen one latest date for payment of arrears of revenue and the next, and is not 
used in the restricted meaning assigned to It In sectlon 2 of the Aot of 1859. 


Saraswati Bakurla v, Surajnarayan Chandhurt (1) explained, 

Privy Council Appeal No. 28 of 1937, from a decree, dated June 
at, 1935, of the High Coutt, Fort William, Bengal (S. N. Gaede and 
Lodge, JJ.), reversing a decree dated August r3, 193a, of the 
Second Subordinate Judge, Faridpur. 


(1) (1931) I, L, R. 10 Pat, 496 ; 53 C. L, Ji 307. 
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The appellant, Dinabandhu Chatterjee, was the purchaser of a 
permanently settled estate which was sold at auction to him as the 
highest -bidder on -account of nonpayment of arrears of land 
revenue due from the estate which was held in three equal shares by 
the three respondents Ashutosh Chatterjee, Rai Rajini Kanta 
Chatterjee and Suresh Chandra Chatterjeo, the last named of whom 
had failed to pay within the proper time his share of the revenue 
which was due. The estate having accordingly sold at auction to 
the appellant, the respondent, Ashutosh Chatterjes, brought an 
action against the present appellant and his (Ashutosh’s) co-sharers 
in the estate, impeaching the sale. The only ground material to 
the ptesent appeal on which the pleintiff impeached the sale was 
that the Revenue Collector had no jurisdiction to hold a sale of the 
estate on March 22, 1930. The Subordinate Judge held that there 
bad been non-payment of arrears of revanue at the latest date for 
payment, and upheld the sale. The High Court held that the sale 
was witbout jurisdiction asto date, premature and invalid. The 
purchaser, Ashutosh Chatterjee, now appealed. : 

The facts are fully stated in the judgment, 

J. M. Pringis, for the Appellant The respondents’ case here is 
that January 12 was not the last day for payment of arrears of land 
revenue, but the day on which payment became due. (Counsel 
referred to the Tausi Manual issued by the Bengal Board of 
Revenue) Under section 2 of the Act of 185g revenue is payable 
by monthly instalments or kist. Under the rules it is collected in 
two instalments, and the last dates for payment of instalments due 
have been fixed as January ra and March a8 in each year. It is 
clear that if the instalments due on those dates are not paid, they 
become arrears for which the estate may be sold. (Counsel referred 
to Saraswati Bakuria v. Surafnarayan Chaudhuri (1); Jagdishwar 
Narayan v. Muhammad Hasig Hussain (2); Sres Sres Raiha- 
gobinda Deb Thakur v. Girijaprasanna Mukherji (3) ; Jadunandan 
Singh v. Srimatt Savitri Devi (4) ; Nanak Prasad Sahu v. Musam- 
mat Kesada Kumari (s) The “instalments” under the rules of 
collection are not to be confused with the instalments or kists 
referred to in section 2, which instalments become ‘in arrear’ on the 
first of the month following the month in which they are payable. 


(1) (1931) -1. L. R. to Pat. 496 ; x3 C., L. J 307. 5 
(2) (1926) L, R. s3 I. A. 246 (ago) 5 44 C L. J. 515 (219). 

(3) (1931) I. L. R. $9 Calo. 186. 

(4) (1933) I, L, R. 12 Pat, 750. ` 

(s) (1935) 1. L, R,15 Pat 275, T - 


Vor, LXVIII.) privy COUNCIL. 


fJ. M. Parikh and Sir Bari Singh Gour for the Respondents t 
January 12 and March 28 in each year are kist days, the days on 
which kists become due, and after which they become in arrear. 
The reasoning of the Subordinate Judge must be wrong when he 
says that nino kista must have fallen into arrear by January rs, and 
the figures of the actual arrears in any case do not bear that out. 
Jagdiskwar Narayan v. Mukammad Hasig Hussain (1) is distin- 
guishable on its facts, and in Saraswati Bahuria v. Swrafmarayas 
Chaudhuri (2) the Board held that the instalment was payable on 
March 28 and that there were no arrears, Krisina Chandra Bàow- 
mick v. Pabna Dhana Bhandar (3) appears to have proceeded onthe 
ground tbatthe last date for payment and the kist date were the 
game, The High Court were accordingly right in finding that the 
kist date was January 12, with the result that the kist became 
in arrear on February 1 following, and the last day for payment 
was the following March 28, and the sale of the estate on March 
a2 consequently without jurisdiction as being premature. 


Their Lordships’ judgment was delivered by 


Sir Shadi Lal :—This is an appeal from a judgment and decree 
of the High Court of Judicature at Fort William in Bengal dated 
the arst June, 1935, which reversed the judgment and decree 
of the Second Subordinate Judge of Faridpur dated the 13th 
August, 1932, and set aside the sale of an estate for arrears of land 
revenue, 


C, A, Y. 


On the 22nd March, 1930, a permanently settled estate, beating 
tauti number 299 of the Backergange Collectorate, was sold by public 
auction for arrears of land revenue, Three persons, namely Ashu- 
tosh Chatterjee, Rai Rajani Kanta Chatterjee and Suresh Chandra 
Chatterjee, were proprietors of that estate, each owning one-third share 
therein. The total land revenue assessed on the estate is Re, r3/ 1/1, 
of which Rs. 5/8/10 has to be paid by the rath-January of each year, 
and the remainder Rs, 7/8/3 by the a8th March, It is common 
ground that in respect of the amotint of Rs 5-8-16 which was pay: 
able on or before the 1sth January, 1940, two co-sharers, namely 


the plaintiff, Ashutosh Chatterjee and’ the seeond defendant, Rai 


Rajani Kante Chatterjee, duly paid their share of the revenue, 
but the third co-sharer, Suresh Chandra Chatterjee, failed to make 
any payment, There stood, however, to the credit of the estate, 


(1) (1926) L. R. 53 I. A. 246 (250) ; 44C. L. J. 515) sig). 
(á) (1931) I. L. R. 10 Pak 496 ; 53 C. L. J 307. 
(8) (1931) L. R. 59 I. A, 68; 55 C. L. J. 64. 
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b annas and 9 pies which had been overpaid on account of 
the previous instalments. After giving credit for this small sum, 


the- Collector found that there was a deficit of Re. 1/3/9 in 
the amount of land revenue, which wasto be paid by the reth 


, January, r930. > 


The estate was, therefore, entered in the Arrear List of the 
Collectorate ; and sold on the 28nd March, 1930, for Rs, 700 to 
the appellant, Dinabandhu Chatterjee, who was the highest bidder 
atthe auction. 


Thereupon, Ashutosh Chatterjee impeached the sale on various 
grounds; ard after an unsuccessful appeal to the Commissioner, 
he brought the present suit in the Civil Court against the auction 
purchaser and his Own co-sharers in the estate, The main ground, 
upon which the sale was attacked, was that the Collector had no 
jurisdiction to hold the sile on the 2and March, 1930. This 
ground of attack was repelled by the purchaser, and the dispute 
between the parties. was embodied in the following issue framed 
by the Court :— 


"Was the sale of Taluk No. 399 by the Collector of Backergange 
on the 22nd March, 1930, at revenue sale, illegal, without jurisdic- 
tion, and contrary to the provisions of Act XI of 1859 ?", 


This issue was answered in the negative by the Trial Judge, who 
upheld the sale and dismissed the suit, On appeal to the High 
Court, his Judgment was set aside, and the suit was decided in 
favour of the plaintiff. 


From the judgment of the High Court the auction purchaser 
has brought this appeal to His Majesty in Council and tho 
question, which their Lordships have to determine, is whether thè 
sale was held on a date before the latest date fixed for the payment 
of the arrear of revenue. 

What is the law which defines an atrear of revenue, and which 
determines the date upon which an afrear must be paid, the com 
sequence of non-payment thereof on that date being that the estate 
in arrear becomes liable to sale at public auction ? The law on the 
subject is contained inthe Bengal Land Revenue Sales Act XI of 
1859. By section 4 of that statute, it is provided that :— 

"If the whole or a portion of a kist or instalment of any month 
of the era according to which the settlement and kistbandi of any 
mahal have been regulated be unpaid on the first of the following 
month of such era, the sum so remaining unpaid shall be considered 
an arrear of revenue”. | 
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This section refers to the kist orinstalment of land revenue 
fixed in accordance with the terms of settlement and kistb&udi of 
an estate, and contemplates the payment of a kist or instalment 
every month. It then defines an arrear of revenue. If the whole 


or & portion of a kist or instalment of revenue is not paid on, or . 


before, the last day of the month, during which it was to be paid, 
the sum remaining unpaid on the first day of the following month 
shall be deemed to be an arrear of revenue. 

It will be observed that the section merely defines ‘an arrear 
of revenue, It makes it clear that the proprietor of an estate is 
allowed to pay a kist orinstalment onany day during the month 
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for which it has been fixed. The section does not impose any ' 


penalty forthe nompayment of the revenue during the month, it 
merely states that if it bas not been paid during the month in 
which it wasto be paid, the sum remaining unpaid becomes on 
the first day of the following monthan arrear of revenue. But 
the defaulting proprietor does not suffer any harm, even if 
he does not pay immediately the revenue so declared to be 
in arrear, The law gives bima period of grace for payment, and 
this concession is granted by section 3 of the statute, which is in 
these terms :— 

"Upon the promulgation of this Act the Board of Revenue shall 
determine upon what dates All arrears of revenus ...... shall be paid 
up in each district under their Jurisdiction, in default of which pay- 
ment the estates in arrear in those districts........shall be sold at 
public auction to the highest bidder”. 

In pursuance of section 3, the Board of Revenue has fixed 
for an estate paying an annui revenue exceeding Rs ro, 
but not exceeding Rs. 5o, the rath January and the 28th 
March in each year asthe latest dates, on or before which, 
an arrear of land revenue must be paid. It is only when the 
latest date for the payment fixed under the section has 
expired without payment, thatthe estate becomes Liable to sale 
at public auction on a date thereafter which may be fired for the 
purpose. EC 

The question, therefore, arises whether the sale in dispute was 
held after the expiry of the last date of payment as contemplated 
by the aforesaid section. Now, exhibit C, which is a certified 
copy ofthe kistbandi relating to this estate, shows. tbat Ra, 13/1/1, 
the total revenue assessed on the estate, is payable in monthly 
instalments according to the Bengali era, that is to say, the 
reyenne is payable by instalments each month from Bajsakh to 
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Chaitra. These instalments are called kists in section a of the 


` Act, and if any instalment is not paid during the prescribed month, 


the sum so unpaid becomes an arrear on the first day of tha 
following Bengali month. But as already stated, the mere fact 
that there is an arrear to be paid in respect of an estate does not 
lead to any untoward consequence until th» expiry of the last date 
of payment fixed under section 3. Asthe mere failura to pay 
each instalment in the prescribed month does not entail any 
penalty, the details of the monthly instalments were omitted from 
the tauzi ledger of an estate, and only the demand for arrears, for 
which the estete would become liable to sale after the latest date of 
payment, was entered in the tauzi ledger. 

The tauzi ledger of this estate mentions Rs 5/8/10 as the net 
demand payable-in respect of the January Kist, The expression 
“Kist,” as explained inthe Tausi Manual issued by the Board of 
Revenue, Bengal, msans the period between one latest day for 
payment of arrears of revenue and the next, and is not used in the 
restricted meaning assigned to it in section 2 of the Act. Thus, in 
the case of this estate, which paid revenue in two instalments the 
expression “January Kist” means ths period beginning on agth 
September, and ending on the rath January, and the “Kist day" 
means the latest day of payment on which that period expires—now, 
teth January, 1930, as shown in the tauzi ledger, wae the latest date 
for payment of that sum. But it appears from the tauzi ledger that 
of the aforesaid net demand, Ra. 4/s/r were duly paid on or be- 
fore the rath January, 1930; and that only Rs. 1/3/9 remained 
unpaid on the last day fixed for the payment of arrears. Oa the 
expiry of that day the estate became liable to sale by public auc- 
tion, and the sale on the date in question, namely, 2and March, 
1930, did not infringe the law. 

. The judgment of this Board in Saraswati Bahuria v. Sita 
narayan Chaudkury (1) shows that their Lordships thought that 
the sum for the non-payment of which the property was sold 
in that case was a kist as contemplated by section a of the 
Act, and that the 28th March was the date fixed for the pay- 
ment of the kist, They accordingly held that the sum did not be- 
come an arrear until the rst April. The sale held before the 7th 
June, the last date fixed for the payment of arrears was, thorefore, 
invalid. That judgment cannot bs taken as displacing the m»an- 
ing which their Lordships have, in the present case, shown 
to attach to the entry of the date rath January, 1930, under 


(1) (1931) L L. R, 10 Pat, 496 ; 53 C. L. J. 307. 
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‘the head "date", in the tauzi ledger, Itis to be observed, that- the 
appeal in that case was heard exparte and the meaning of the entry 
"28th March? and of the references to “Kist” was not examined 
in the light of the information now available. Moreoverthe evi- 
dence in that case included the sale proclamation issued under rec- 
tion 7 ofthe Act, which was misleading. The case must, there- 
fore, be regarded as proceeding upon its own facts. 

The learned Judges of the High Court, who decided the present 
case, have wrongly assumed that what is called a net demand in the 
tauzi ledger in respect of the estate in question was a kist as contem. 


plated by section 2, and that the kist was payable in Janusry and. 


became an arrear on the rst February. They think that the latest 
date for the payment ofan arrear, accruing on the rst February, 
was the 28th March, 1930, and that the sale, which was held on 
the 22nd March, 1930, was, therefore, held before the date on 
which the estate incurred ths liability to sale. The reasoning of the 
learaed Judges is faulty, as it involves the assumption that 
Rs. 5/8/10, for the payment of which the rath January was fixed, 
was an instalment under section 2 of the Act, while it was an arrear 
of revenue, for the payment of which the rath January, 1930, was 
fixed under section 3. In the event of non-payment on, or before, 
the date fixed forthe payment of arrears, the estate became liable 
to sale, and ths sale which was held on the a2nd March, 1930, after 
the latest date for payment of arrears, was within the jurisdiction of 
the Collector. - ; 

The result of the above discussion is that the appeal should 
be allowed, the decree of the High Court dated the arst June, 
1935, Bet aside, and the decree pronounced by the Trial Judge 
on the 13th August, 1932, restored, with costs here as well as in 
the High Court. Their Lordships will humbly advise His Majesty 
accordingly, 

Barrow, Rogers and Nevill: Solicitors for the Appellants, — 

T. L. Wilson & Co: Solicitors for the Respondents, i 


£& €€C€ . . Appeal allowed, 
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Present: Lord Thankerton, Lord Romer, Lord Salvesen, 
Sir Lancelot Sanderson and Sir George Rankin. 


SRIMATI RAJLAKSHMI DASSI 
v. 


BHOLANATH SEN AND OTHERS. 


[ON APPEAL FROM THE HiGH COURT or JUDICATURE AT 
Fort WiLLIAM IN BENGAL] | 


Immossabe jroptriy— Title —Res judicata—Claim by female Hindu life tenant 
fo possession of part of esiate—Question of titie settled in her favour in 
previous suii~Clain to possession founded om reasons relating to life tenant 
only —Fallure of claim on question ef possesrion —Subsequent. claim by 
revertionary keir te compensation awarded in respeet of acquisition of part 
af property in dispute — Whether barred by life tenant's previous seii. _ 


An estate owner died leaving him surviving a widow who hed been his 
third wife, and three grand-children by his second wife who had predeceased him. 
By authority given to her by her husband’s will, the widow adopted a son, J. 
who died leaving a widow, K, anda daughter by K, R. In 1902, Kin a sult 
instituted by her obtalned a decree In the Court of the Subordinate Judge pro- 
nouncing her entitled as against the three grandchildren to the whole of the 
estate. While an appeal by the grandsons was pending, a compromise was 
effected, and incorporated In a decree, whereby K took a share of 6 annas, the 
grandsons 4 annas, and K’s father 6 annas, Shortly afterwards, R, in order to 
protect hec reversionary Interest, instituted a sult in whioh she obtained a decree 
setting aside as Invalid the compromise decree in so faras It affected her rever- 
slonary ioterest, and restoring that of the Subordinate Judge of 1903. No 

question was decided In that sult as to the right of the three grandsons to remain 
in possesaion of the 4 annas share during K’s lifetime. In 1919 K instituted a 
sult olalming possession of tha 4 annas share, that suit being dismissed on the 
ground that, although the Subordinate Judge's decree of 1903 was good asa 
declaration of her right In respect of title, yet she had been ont of possession of 
the property for more than 12 years, That decision was confirmed by the High 
Coart on appeal. R having instituted a suit claiming the compensation money 
awarded on the acquisition of part of certain premises included in the share of 
the estate in the grandeon's possession, and the gtandsons having resisted the 
elaim on the ground that the matter was res judicata In view of K’s suit 
in 19191 e 


Held, (1) that the title to the estate having been finally dealded hy the decree 
of the Subordinate Judge of 1903 as restored by the High Court to rgrto, K had 
no right to submit it to fresh adfudioation as agalnat the grandsons In 1919 so far 
as the rights of the reversionary heir were concerned, and that she was unable 
to affect thelr rights by any such action, 

(2) That K fn her action In 1919 was suing only in her own Interest and not 
as representing the reveesionary heirs, and that the Judgment given against her, 
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dealing as it did merely with a question of possession, was not ons which affected 
or could affect R's reversionary right. 

Katama Natckiar v Rajah of Shtvaguaga (1); Hurrinath Chatter] v. 
Mohunt Mothoor Mokun Germami (2) ; Chaudri Risal Singh v. Balwant Singh 
(3) | Valtkialinga Mudaliar v. Srirangath Anni (4) and Vaggo Bat v. Utsawa 
Lat (5) distinguished on the ground that the decree against a female holder of an 
estate which had In those cases bean held binding on a succeeding heir had ín 
each case involved the decision of the question of title, and not merely that of 
Possession, 

Privy Council Appeal No, 107 of 1936, from & decision of the 
High Court, Fort William, Bengal, dated March 8, 1935, (judgment 

-of the Court delivered by Matfer J.) affirming a decision dated May 
15, 1930, of the Special Land Acquisition Judge of the 24 Parganas 
on & reference made to him under section 18 of fhe Land Acqui- 
sition Act (I of 1894) by the Second Land Acquisition Collectof, 
Calcutta, 

The facts are stated in ths judgment of the Board, 

A. M. Dunne, K. C. and J.M. Pringle, for the Appellant: 
The respondents here argue that, if a Hindu widow has failed ina 
suit to recover her husband’s estate because she was barred by 
limitation, the reversioners ars bound by that adverse decision. But 
the present cassis entirely different. Here the widow in 1903 
instituted a suit in which she was successful in obtaining a decree 
which established her tide. The suit of 1919 in- which she was 


unsuccessful was merely one for possession of that portion of the 


estate—-the 4 annas share-- which she had allowed to remain in tho 
hands of the respondents, the Ssus, for more than 12 years after she 
had obtained the decree in the suit of 1903. 

In Chaudri Risal Singh v. Balwant Singh (3) a Hindu woman 
who had purported to adopt a son to her husband instituted a suit 
claiming the estate which vested in her on the death of her husband 
and infant son, basing her claim on the ground that the adoption 
had been invalid. Although the Hoard held that she was estopped 
from denying the validity of the adoption, it went into the evidence 
&nd held that the adoption was valid. The reversionary heir having, 
on the widow's death, brought an action to recóver the estate and 
alleged that the adoption was invalid, it was held that the niattef 
was res judicata by virtue of the widow's suit. Buta case can only 


(1) (1863) 9 M. I. A, 5:9. 

(4) (1899) L. R. 20 I, A. 183, I. L. R, 21 Calc; 8. 

(3) (1918) L. R. 45 I, A. 1685 L L, R. 40 All. 593 ; 28 C. L. J. gigi 
(4) (1925) L. R. sa I. A. 322 ; 4a C. L. J. 563, 

(5) (1929) L. R. $6 I. A. 967; 50 C. L J. a. 
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fall within the principle thers laid down if the question determined 
in the earlier suit is one affectin: the title to the estate itself, If the- 
matter determined by the earlier suit is merely one relating to the 

rights of a life tenant, Chawdsi’s case (1) (supra) is distinguishable, 
and the reversionary interests are not affected. Zfwrrinath Chatterji 
v. Mokunt Motkoor Mokun Goswami (2) decided that if a widow's 
right was held to bs barred by limitation in an action to recover the 
estate, the bar was effective against the reversioner, tha fact that the 
failure was dus to a time bar not affecting the principle. There was 
po right in the widow there which survived. Again the present case 
is distinguishable because all that was barred by time was a right to 
possession which was personal to the widow, the general question of 
title, which affected alsa the reversioner, having ina previous suit 
been decided in her favour once and for all The widow's right to 
possession was barred because she had given up possession for too 
long, The right to the estate itself was not in issue inthe suit in . 


-which she failed, 


Counsel referred, further, to: Vaithiaings Mudahar v. 
Srirangatk Anni (3) ; Jaggo Bai v. Utsava Lal (4) ; Subld v. Ram- 
Arishmna Batta (2); Braja Lal Sem v. Jiban Krishna Roy (6); 
Mokima Chunder Roy Chowdhry v. Ram Kishore Acharjes Chow. 
dhry (7); Baijun Doodsy v. Brij Bhookun Lall Arusti (8) and 
Jugol Kishore v. Jotindro Mohon Tagore (9). 

Wallach (amicus curiae) for the Respondents: The authorities 
cited for the appellant are in point. The law, it is submitted, is 
clear : The reversioners will be bound by an adverse result in a suit ` 
wbich the widow has in good faith instituted in the interest of the 
estate, The question for determination is whether in the present cass 
Katyani, the widow, did, in the suit of 1919, litigate for the estat» 
as well as for herself. It is submitted that she did, and that the 
appellant is bound by the decision which was given against her in 


that suit. 
C A, Y. 
Their Lordships’ judgment was delivered by 


Lord Thankerton :—This is an appeal from a judgment and 


(1) (1918) L. R. 45 I, A, 168 ; 1. L. R. 40 All. 593 ; 38 C, Li J. 519. 

(2) (1893) L. R. 20 I. A. 183; I. L. R, a1 Calc. 8. 

(3) (1923) L. R. 52 I. A. 522 ; 413 C. L. J. 563. 

(4) (1929) L. R. s6 I. A. 267; so C. L. J. va. . 

(5) (1917) I. L. R. 42 Bom. 69. (6) (1898) I. L. R. 26 Cald. a8s. 
(7) (1875) 15 B. L. R. 144 ; 33 W. R. 174 

(8) (1875) L. R. al. A. 275 ; a4 W. R. 306 ; L L. R. t Calc, 133. 

(9) (1884) L.R. 11 I, A. 66 4 L L, R. 10 Calc, 98x. 
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decree of the High Court of Judicature at Fort William in Bengal 
dated the 8th March, 1935, which affirmed the judgment and 
decree, dated the 15th May, 1930, of the Special Land Acquisition 
Judge of the 24 Parganas on a reference made to him under section 
18 of the Land Acquisition Act (I of 1894) by the Second Land 
Acquisition Collector, Calcutta, 

The question in the appeal is whether the appellant is entitled 
to the compensation money awarded in respect of the acquisition 
of part of the premises 2, Deb Lane, in the Town of Calcutta, as 
successor to the estate of Raj Ballav Seal, of which the said pre- 
mises formed part. l 

Raj Ballav died on the roth June, 1870, leaving him surviving 
his widow Mati Dassi and three grandsons, who were sons of a 
predeceased daughter by another wife, of whom one died in : 880 
unmarried. Respondent No.1 is another grandson, and respon- 
dent No. 2 represents the third grandson, who died in rgos. The 
grandeons’ line is hereinafter called “the Sens", Respondents 
Nos 3-11 represent the mortgagee of the Sens, The following 
pedigree shows the descendants of Raj Ballav :— 





a) ° 
Raj BALLav 
(d. 10-6-1870) 
(a 
and Wile 3rd Wife Kanal LAL 
C HANDRAMONI | MATI DASK SEN 
(g. before 1870) (d. 27-9-1899) | 
| AMULYA 
LAKHYAHIRA OGENDRA CHARAN 
(d. before 1870) ATH SEAL | (d. April, 
adopted 1905) 
633873 = KaTyani 
(d. 50-11-1886! (d. — 
16-11-1926) 
RAJLAKSHMI 
( 
| s 
l 
KALIDAS om TULSIMANJURI BHOLAMATH SHARTAK 


(d. Sept. (Respondent -(Respendent (d. 26-7-1880) 
1g05Y Ne. 2) Ne. 1) 
Banxty SEN 
(d. before 1919) 


Raj Ballav left a will giving his widow Mati Dassi authority to 
adopt a sonto him and giving benefits to the said widow, to the 
son to be adopted and tothe Sens, On Raj Ballav's death in 
1870: Mati Dassi entered into possession of the estate and adopted 
Jogendra Nath Seal in 1873, under the authority conferted on 
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her. Jogendra married Katyani and the present appellant is their 
only child ; Jogendra died in 1886, when the appellant was less 
than one year old. 

Mati Dassi died in 1899, and the Sens appear to have thea 
taken possession of the estate. Shortly after the death of Jogendra, 
Mati Dassi had purported to adopt Amulya Charan, the brother 
of Katyani,in further exercise of the authority conferred on her, 
and in rigor Amulya brought a suit against the Sens and Katyani 
claiming the estate ; the suit was dismissed in both Courts on the 
ground that Mati Dassis power of adoption hid been exhaustel 
with her adoption of Jogendra, anl the High Court further held, 
on the construction of the Will, that there was an intestacy as to 
the corpus of the estate, which vested in Jogendra as legal heir, 
and ou his death passed by succession to his widow Katyani In 
this suita Receiver had been appointed to the estate pending the 
disposal of the suit. The decision of the High Court which 
was dated the 28th March, rgos, is reported in Z L. A, 32 
Cale, &r, 

Meantime, after the decision of the Subordinate Judgs ia 
Amulya’s suit, Katyani brought suit No. rr of 1903 against the 
Sens, Amulya and the Receiver in Amulya's suit, claiming three- 
fourths of the estate and partition, which she later amended to 
a claim for the whole estate, after the decision of the High Court 
in Amulya's suit. The suit was defended by the Sens, and on the 
arst December, 1905, th» Subordinate Judge decreed the suit in 
Katyani's favour, ordering and declaring "ihat the plaintiff, title 
in the whole 16 annas’ share of the immoveable properties in 
dispute as specified in Schedule B (2) of the plaint be declared 
and she do recover possession therein.” The Sens appealed to 
the District Court and without authority, joined Kanai, the father 
of Katyani and Amulya, as respondent in the appsal; thsy 
also obtained leave to join a representative of the mortgagee. 
A petition of compromise was filed in the District Court on the 
pth January, 1907, under which the Sens, with their morlgagee, 
Kanai and Katyani agreed to divide the inheritance, Katyani taking 
6 annas, the Sens 4 annas, subject to the mortgagee’s rights, and 
Kanai 6annas, On the a4th January, t907, 2 consent-decree on 
the basis of the cotmpromise was made by the District Court, and 
pattition was directed ; subsequently, on the rsth September, 1907, 


as directed by the Court, the Receiver made the partition and . 


made over possession of the respective shares in terms of the 
compromise, The premises 2, Deb Lane, compensation for a part 


7t 
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of which is the subject of the present appeal, was included in the 
4 annas, of which the Sens got possession, 

Less than three months after the consentedocres of the District 
Court in suit No, rr of 1903, the present appellant, in qrder to 
protect the revorsionary interest, instituted on the 18th April, 1907, 
Suit No. 59 of 1907 against ths parties to the compromise and the 
Receiver, for declaration that the compromise and the consent. 
decree of the District Court dated the oth January, 1907, were 
void and inoperative and that the reversioners wera not bound by 
the partition proceedings taken in execution of the decree. The 
Subordinate Judge dismissed the suit, but, on appeal, the High 
Court set aside this decision, by a judgment and decree dated 
the 8th August,.r9ro, and declared "that the consent decree made 
on the gth January, 1907, is void and inoperative as against the 
plaintiff appellant and that she is in no way bound by the parti- 
tion proceedings which have taken place in execution of that 
decree," This decision is reported in I, L. R, 38 Calc. 639. It is 
clear that the main ground of decision was that the District Court 
had no jurisdiction and that accordingly the consent-decree was 
void and inoperative. The Court did not decide any question as 
to the right of the Sens to retain possession of the 4 annas during 
the life of Katyani, who had a widow's right in the estate, because 
of the compromise agreement, to which she was a party, or on some 
similar ground. 

It is important to get a clear view of the position of the estate 
after the decision of the High Court of the 8th August, rgro, 
the effect of which, fazer alfa, was to annul the consent-decree of 
the District Court in No. rr of 1903, and to leave the decree of 
the Subordinate Judge dated the 21st December, rg05, which has 
been already quoted, as final and binding. This decree declaring 
Katyani’s title to the whole estate, was clearly a decree in Katyani’s 
favour as representing the whole intereats inthe estate, and it has 
rightly been so regarded by both the Courts below in the present 
case; and it formed res fudicata in any question with the Sens, 
As regards possession of the estate, while the decree made an 
order for recovery of possession, the possession given under the 
partition of 1907 continued, the Sens being in possession of the 
four annas, It seems clear that possession under an agreement 
which was not binding on the reversionary heirs could not avail 
the Sens ina question with a reversionary heir, whose right to 
possess could not arise until the succession opened to such heir, 

In that position, it appears to their Lordships that unlegs some- 
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Pon thing thereafter occurred during the life of Katyani. which affected 


. 1998. the title to the whole or part of the estate, which took such whole 
per or part of the estate away from Katyani and.vested it as matter 
' of title in tbe Sens, mere possession of such whole or part 
Bholanath Sen, Of the estate by the Sens would afford them no answer to the 
áppellant's claim as reversionary heir, on Katyáni's death, foun- 
ded on the decree of the Subordinate Judge in No. rr of 1923, 
as set up by the decree of the High € Court in 19to in her own suit, 
No. 59 of 1907. zx 

"The respondents maintain that the appellant's claim in the 
present suit is excluded by reason of the subsequent decision in 
suit No. r15 of 1919, instituted by Katyani against the Ssns and 

' . their mortgagees for recovery of the four annas ; that suit was 
` dismissed by the Subordinate Judge and, on appeal, by the High 
=- Court, The respondents maintain that Katyani, in that suit, was 
: suing on behalf of the reversioners as well as herself, and that the 
decision is res judicata against the present appellant. Both Courts 
below have accepted this contention and have dismissed the 
appellan!s suit and the appellant now challenges their ground of 
decision, which is largely foundel on certain decisions of this 
Board, which they have held to be applicable, and to which refe- 
rence will be made later. - 

In the first place, the title tothe estate having been finally 
decided, in any question with the Sens, as above atated, their 
Lordships are of opinion that the widow, Katyani, had no right - 
to submit it to fresh adjudication by the Courts as against the 
Sena, so faras the right of the reversionary "heirs was concerned, 
° or to affect their right- by any such action, In the second place, 

their Lordships.are satisfied; on a scrutiny of the proceedings in suit 
No. 115 of xgrg, that Katyani was only suing in her own interest, 
and not as representing the reversionary heirs. 

In the plaint, dated the 15th. September, 1919, Ketyani clearly 
founded on the decree of the Subordinate Judge in suit No, 1r 
of 1903, dated the arst December, -1905, asset up by the ‘High 
Court decree in Suit No,- 59 of r907, dated the 8th August, 1910, 
as forming res judicata against the defeniants, the Sens, on the 
question of title ; she then proceeded to deal with her own per- . 
sonal difficulty, viz. the compromiss, as to which she alleged that 
-it had been obtained from her by the undue influence of her father 

‘ Kanai, in fraudulent collusion with the Sens. The written state- 
ment of the Sens has not been made available. The Subordinate 
Judge ina judgment datéd ths s4th August, rgar, rejected the 
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plaintiff's allegations of fraud and held the compromise to be 
binding on her fo 18 to prevent recovery of possession by her, This 
clearly could only relate to Kityani’s possession during her life, as 
the compromises had been aney held not to be binding on the 
reversionary heirs, 

On appeal, the High Court, ina adusi dated the arst and 
24th July, 1925, did not refer to the question of the compromise, 
but they state, in reference to suits No, r1 of 1903 and 59 of 1907, 
that; as a result of the compromise decree being held to have been 


without jurisdiction, the decree of the Trial Court in the suit of 


Katyani (No. 11 of 1903) must. be treated as a good decree and 
that that decree declared her right, but the Court held that Katyani 
bad been out of possession for more than ra years and could not 
recover possession and affirmed the dismissal of the suit Again 


their Lordships are unable to regard this judgment as affecting the 


right of the reversionary heir to possession, 


An exemination of the decisions of this Board, on which both' 


the Courts below have relied, will show that the decree against a 
female holder of the estate which has been held to be binding on a 
succesding heir, has in each case involved the decision of the 
question of title, and not the mere question of possession In none 
of the cases had the prior female holder of the estate already 
obtained a decree of her titla to the estate against the defendants, 
In atama Natchiar v, The Rajak of Skvagunga (1) the following 
passage occurs in the Judgment of the Board, delivered by aunt 
L. J., at page 603. 

"It seems, however, to be necessary, in order to determine the 
mode in which this appeal ought to be disposed of, to consider the 
question whether the decree of 1847, if it had become final in nga 
Mootoo Natchiar's lifetime, would have bound those claiming the 
semindary in succession to her. And their Lordships are of opinion 
that, unless it could be shown that there had not been a fair trial of 
the right in that suit—or, in other words, unless that decree could 
have been successfully impeached on some special ground, it would 
have been an effectual bar to any new suitin the ZiZaA Court by 
any person claiming in succession to Anga Mootoo Natchiar. For 
assuming her to be entitled to the ssmindary at all, the whole estate 
would for the time be vested in her, absolutely for some purposes, 


though, in some respects, for a qualified interest; and until her 


death it could not be ascertained who would be entitled to succeed. 
The same principle which has prevailed- in the Courts of this country 


(1) (1863) 9 M. LA 139, 
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zas to tenants in tail representing the inheritance, would seem to 


apply,to the case of a Hindoo widow; and it is obvious that there 
would be the greatest possible inconvenience in holding that the 


succeeding heirs were not bound bya decree fairly and properly 


obtained against the widow”. 

Anga Mootoo Natchair, the widow, had claimed in the previous 
litigation & Hindu widow's estate in the Zomindary as self-acquired 
by her late husband, and maintained that it wae not part of the 
impartible estate, Quite clearly the question of title was in issue, 
and her failure carried the estate away from the reversionary heirs, 
and the observations of the Board were directed to a. litigation as to 
the title of the estate. 

In Hurrinath Chatterji v. Mohunt Motkoor Mokun Goswami (1) 
the decree against a preceding female heir was foundedon limita- 
tion, on the ground that she had never been in possession since the 
death of the widow in 1855, some 26 years before, when the succes- 
sion had opened to her, It was held by this Board thatthe fact 
that the decree was founded on limitation did not take the case out 
of the ruling laid down in the S&/pagwnen case (2), which is quoted 
above, Article 141 of the Limitation Act of 1877 had first appeared 
in a more limited form in Article 143 of the Act of 1871, being then 
confined tothe death of a widow, The judgment of the Board, 


delivered by Sir Richard Couch, after referring to these changes, 


states in reference to Article r41 of the Act of 1877 1 

"The words ‘entitled to tho possession of immoveable property’ 
refer to the then existing law. Under that law the plaintiff being 
bound by the decree against Sampurna, would not be entitled to 
bring a suit for possession. The intention of the law of limitation 
is, not to give a right where there is not one, but to interpose a bar 
after a certain period toa suit to enforce an existing right, The 
purpose of the second schedule in each of the Acts is only to prev 
cribe the period of limitation for the suit. ” 
Here again it is clear that Sampurna had held no previous esee 
as to title, and that her title was in iesue in the litigation which was 


instituted on behalf of herself and the reversionary heirs. 


In Chaudri Risal Singh v. Balwant Singh (3), a Hindu female, 
in whom an estate vested on the death of her husband and infant 
son, had purported to adopt Balwant Singh as son to her husband ; 
subsequently she instituted a suit for a declaration that the adop- 
tion was invalid. It was held by this Board that she was estopped, 


(1) (1893) L. Mean iD I b Ee Bear ene. 
(2) (1863) I. A. 539. 
(3) (1918) Ae ag te À 208; L L. R. 4o All 593 | BC. L. J. 519, 
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by her conduct from denying the validity of. the adoption, which 
was the ground of decision in both the Courts below, and also, that 
upon the facts the adoption was valid. Qa the widow's death, the 
reversionary heir sued for recovery of the estate, alleging that the 
adoption was invalid. It washeld that the reverglonary heir was 
bound by the previous decision against the widow as ves judicata. 
There could be no doubt that the widow in her suit had represent- 
ed the reveralonary heirs, and that the decision that the adoption 
was valid negatived any right of the reversionary heirs as well as the 
right of the widow. 

In the case of Fai/Aialinga Musalier v. Srirangath Anni (1), 
the widow, Chokkammal, had made an adoption in 1862 to her 
husband, Arunchala, who had died in r849. The widow died in 
1902, and in 1905, the suit under appeal was instituted by the 
plaintiffs as reversionary heirs of Aranchala against the defendants, 


who were successors of the adopted eon and were in possession of : 


the estate, and who relied mainly upon the defences that the suit 
was barred by ves judicata and limitation, The former defence was 
founded on a decree in 1893 in a suit by the mother of the adopted 
con, against Chokkammal and others, for possession of the estates, 
which she alleged had been forcibly taken from her by Chokkammal 
in 1884-—three years before the suit—-prior to which date the 
adopted son, his widow and the plaintiff bad held possession since 
the adoption in 1863, It was held by the High Court, by the decree 
of 1892, that the adoption was invalid, but that the plaintiff's claim 
of adverse posesion for ra years was established and they 
affirmed the decree for possession which the Subordinate Judge 
had given. The defence of ms jwdica?a founded on this decree 
was sustained by the Board, on the ground that Chokkammal, as 
defendant, had represented the estate, and the decree of adverse 
possession bound the reversionary heirs Again it is clear that 
the decree excluded the title of both the widow and the rever- 
sionary heirs. The Board also based their decision on article 
129 of the Limitation Act 1871, but that part of the decision is 


not material for present purposes. In the course of the judgment, . 


which was delivered by Sir John Edge, the judgment of Macpher- 
son, J. in tbe Full Bench decision in Nodin Chunder Chuckerbutfy v. 
Issur Chunder C kucherbutty (2), was qnoted with approval and was 
as follow: :— 

I also concur in the proposed answer, But a very great diffe- 


(1) (1925) L. R. sa L A, 523 ; 43 C. L. J. 565. 
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rence exists between the case immedietely before us, and the cage 
in which a mother (or other Hindoo female having an estate similar 
to that of a childleas widow) has herself alienated property belonging 
to the estate which abe has takon as heiress, without sufficient 


reason for making such alienation. In the latter case, the aliona» ` 


tionis good as against ber, and so faras her own life interest is 
concerned, ‘Therefore, in fact, no cause of action necessarily arises 
at all with respect to her alienation ao long as she lives, The cause 
of action does not arise until her death, when the reversioner's 
cause of action for the first time accrues. Inthe case before us, 
the property having never reached the hands of the mother (the 
Hindu widow) at all, hiving been throughout held adversely to her, 
the cause of action (of the reversioner) accrued in the mother’s life- 
time : and, therefore, a suit to recover possession by whomsoever it 
may be brought, is barred, unless instituted within twelve years from 
the commencement of the g1verse possession, 

Lastly, in azgo Bai v. Utsava Lal (1), it is sufficient to quote 
a nagsage from the judgment of the Board, delivered by Lord 
Tomlin, which, after a reference to the case of ZZwrrinath Chatterji, 
(3) supra cit., atates : 

“It is therefore established by this decision that where a decree 
founded upon the law of limitation is obtained against the widow 
in her lifetime the reversionary heir is barred and does not get 
the benefit of article 141. The question raised by the present 
case is whether same result follows where there has been -no 
decree, though atthe death of the widow a stranger has been in 
adverse possession for twelve years or more. In their Lordships’ 
judgment where there has been no decree against the: widow or 
other actin the lawin the widow's lifetime depriving the rever- 
tionary heir of the right to possession on the widow'e death, the 
heir is entitled, after the widow’s death, to rely upon article r4r 
for the purpose of the determination of the question whether the 
title is barred by lapse of time. To hold otherwise would in their 
Lordships’ opinion, in effect, compel the Court in determining a 
question within the scope of the article to ignore the express words 
of the article”. 

Accordingly, the question in the present appeal is whether the 
decree inthe suit No. zr5 of rgrg deprived the appellant of the 
rght to possession. As already stated, their Lordships are of 
opinion that the appellant’a right to possess was established as 


(1) (1999) L. R, só bh A, 267 ; SO C; Li j: $2. 
3) (1893) L, R. gol. A, 183 : I. L. R. 21 Cak. 8. 
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res fudicafa against the Sens by the decree of the Subordinate l P. C, 
Judge in suit No. rr of 1903, as sot up by the judgment of the 1958. 


High Court in the appellants suit No. $9 of 1907, and Katyani's 


P. i Sm: Rajiakshmi 
suit for possession No. 115 of toro could not, and did not, affect Desi |, 
th» appellant's right to possession. l Bholanath "Se. 

In their Lordships’ judgment, therefore, the appeal succeeds, C = 


and the judgment and decrees of both Courts below should [ura A Nanas 
be set aside, and the appellant should have a decree for the 
amount of the compensation money ig suit, and their Lord- 
ships will humbly advise His Majesty accordingly. .The appellant 
will have the costs of the appeal and of the proceedings in both 


Courts below. t 
W, W. Box & Co.: Solicitors oi the Appellant, 
R C. C. mE m Appeal alist 


APPELLATE CIVIL. 


Before Mr. Justice Syed Nasim Ai and Mr. Justice A, Hinderson, 


SITANATH SAHA AND OTHERS ' Civa | 
MONORANJAN ROY AND OTHEZRS.* April, 25, 90, 17 


Maps aud surweys for revenus purposes —4AdmissiNo and valuable evidence 
bul mot conclusive —What lauds included in the permanent settlement, a 
question of faci —Thak map, evidence of pesersrien and as such evidence 
of tille—Decision against a psriv in his personal capacity, if res judicata 
against the same parly im a different capactty—Registration of Kebala 
challenged —Onus—'These mahaly in the schedule of ths sale certificate 
— What they refer to--Beard of Revenue —Transfer of riparian villages 
and char lands from ene Disiriot to ansther. 


Maps and surveys mada In India for ‘revenue purposes are. sical ec 
prepared by competent persons, and with such publicity and notice to persoas 
Interested as to be admissible and valuabls evidence of the state of things at the 
time they are made. They are not conclusive aud may be shown to be wroog 1 
but in the absence of evidence to the contrary they may be properly fadistaliy 
received in evidence as correct whoa made. 


* Appeal from Original Decree No. 196 of 1944, with Crossobjection, against 1 
the decree of Phanibhusan Mitra Req , Subordinate Judge, First Court of District 
Faridpur, dated the aoth day cf March, 1934, In Title Sult No. t of 1999, 
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Maharafa Fagadindra Nath Rey Bahadur v, The Secretary of State for 
India (1) referred to. 


In every case the question what lands are Included in the permanent settle 


ment is a question of fact and not of law. This question may or mmy not ba: 


satisfactorily proved by subsequent survey maps. 
The Thak map Is evidence of possession at the time when it is made and as 
such svidenos of title. 


The decision against a party iu his personal capacity cannot operate as. 


res judiesia against the same party in a differant capacity, namely as mutwall of 
an endowment. 

Where a Kobals ts challenged on the grouod of its being registered ina place 
within which jurisdiction no portion of lande covered by the Kobala existed, the 
onus Is on the person challenging the same to show that the Sub-Registrar had 
Jurisdiction to register the same. 

The schedule of a sale cortifioate ran as follows : —" Within Toust No. 330 of 
the Dacca Collectorate Tappe Nandelalpur whose annnal Sadar Jame is 
Rs. 490-1 5-9 ples of whose the separate Hishaya No. 330/1 of 1 anna 6 gandss 
9 kara 2 krant! share bearing an annual Jamm of Ra, 41-10-7 ples whose owner 
was I anna 6 gandas 3 kara 3 kranti, Sitanath Saba, $, e, 13 gandas I kara 1 
krant! share was owned and possessed by right of purchase by the judgment- 
debtor. Within the aforesaid meha! in tbe Pollos Station of Dohar and- Sub- 
Registry of Nawabgang Kismat Mukshedpur, and including the Hat (market 
place), char watery portion (Beel) of the aforesaid Mukshedpur, Kismat Moura 
Kismat Narisha, Kismat Easter char of Narisha Kismat Dighali, Kismat Rotla, 
Kismat Bethus, Kismat Danchechanta, Kismat Kalljira and Kismat Satbhita and 
within the Polce Station; of Karanigang Kismat Pania eto. In these Mahals 
whatever right title and interest the judgment-debtor has its anctlon price 
Rs. 200.” 


On a contention that the words '* tbege mabals ” in the concluding portion of 
the schedule must be read as ene to the villages mentioned i 
before these words : 


Held, that the words “these mabals’’ must refer. to the share of the entire 
Tour! as the schedule definitely states that the fudgmant-debtor ls the owner of 
the balf of 1 anna 6 gandas @ kara a krant! sharela the Tous which evidently 
means the eatire Toas. All the villages of the Touri have not been mentioned 
as the word “etc.” is used after Panola. The operative portion is the right, title 
and Interest of the fudgment-debtar in the Mahal itself, f. e, 13 gandas, 1 kara, 
t kranti share of the entira Tous, 


Per Heuderson. F.~It la quite a common thing for the Board of Revenue to 
transfer riparian villages and cher lands from one District to another on the 
ground of the administrativa laconvenlanos which is onused by sudden or violent 
changes fo the course of a large tidal river. 

Appeal by the 7th perty, the 7th claimant of the 8th party and 
the tsth party. 
' Reference under section 5(r) of the Bengal Alluvial Land Act 


(1) (1902) L. R. 30 L, A. 44 ($9, $3) t T. L. R. 30 Calo. agt. 


--— 


Von LXVIII.) dan GovRt; 


(Act V of 1920) by the Collector for & decision as to what peines 


bad title to the lands attached. vo, 

The material facts will appear from the judgment. - 

Messrs. Chandra Sehhar Son, Nagendra Wath Boss for the 
Appellants, 

Messrs. Gopendva Nath Das, Biraj Mohan Roy, Ramendra 
Mohan Chatterjee, Kiron Mokan Sircar, Prakash Chandra Pakrasi, 
Benode Lal Mukherjee and Satish Choud kury for the Respondents, 

A C. v. 

The judgments of the Court were as follows: m 

Nasim Ali, J. :—This isan appeal against tho decision of the 
First Court of the Subordinate Judge of Farldpur, dated March 5; 
1934. 

A plot of char land measuring ros&8'24 acres was formed tn 
the bed of the river Padma in Mouzas Biswanathpur, Khalpur, 
Bharasimul in P, S. Sadarpur and eer Bhadrashan, This char land 
. was attached by the Sadar S, D. O. of Faridpur under section 3(1) 
of the Bengal Alluvial Land Act (Ac: V of 1980) on January ro, 
1929. This attached area included some lend which were previ- 
ously attached.on November 8, 1936 under the same Act, but were 
subsequently released from attachment under the order of the 
Board of Revenue, The Collector thereupon excluded this relsased 
land from ths attached area, The remaining land was then surveyed 
and a map was prepared under section 4(1) of the Act. The 
Collector then made a Reference under section s(1) of the Act to 
the District Judge of Faridpur for a decision as to what persons had 
title to the lands attached. The District Judge registered this 
Reference asa suit and transferred it to the first Court of the 
Subordinate Judge at Faridpur for disposal, es 

The usual notices were then served on the dimi whos 
names were mentioned in the Order of Reference and general 
Dotices were served tinder the provisions of section s(a) of the Act. 
After the servite of these/notices several parties appeared before the 
Subordinate Judge claiming the lands attached under different titles 
mentioned in thelr petitions of claim. These claimants were 
grouped into 13 different groups BoconuE to the nature of their 
respective claims. 

The attached lands have been subdivided into. blocks A, B, C, 
D, E-and F in the map prepared under section 4(1) of the Act, - 

At the time of the hearing of the case before the Subordinate 
Judge; the first, third, fifth, sixth and twelfth eror did not 


appear. 


April, 27. 
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. The and party alleged that they were the proprietors of two 
Touzis, namely, 2638 and agor of the Dacca  Colléctorate, and that 
an area of 1:60 acre of land of block A and the entire area of block 
F 266. acres of block B and blocks C, D, and E appertained to 
these two Tousis. 

The case of the 4th party claimants ie that they are the proprie. 
tors of. Tongi No. 9567 of the Dacca Collectorate and that that 
portion of disputed land which falls within the Afowsa Amirabad as 
relayed in the case map according to the map of Hari Kisan Guha 
appertains to the Toozi They also allege that thay are the owners 
of a certain share of Tousi No. 330 of the Dacca Collectorate and 
claim a portion of the disputed lands which fall within this Touzi 
proportionate to their share, 

The other parties claim the entire area of the attached lands 
Which fall within residuary Chak of the Thak map of Mou:a 
Mukshedpur and 5 annas 6 gandas 3 karas of Chak No. 88 of that 
(Tbak which appertains to Touri No. 330. They denied the claim 
of the 4th party to that portion of the attached land which falls 


Within the ambit of the Touzi No. 9587, that is, Chak Amirabad as 


shown in the map prepared under section 4(r) of the Alluvial 


. Lands Act. 


The th party claims to be the owner of Tousi No. 327 of the 
Dacca Collectorate, His case is that the remaining portion of 
the attached land lying within Thak Chak 88 of the Mouzi 


. Mukshedpur appertains to hls Tousi. 


. The learned. Subordinate Judge on a consideration of the entire 
evidence in the case has arrived at the following findings ti— 


o - (1) That the area shown in the case map as Amirabad relayed 


on the strength of the maps of Shiba Prosad and Har Kishore 
from the red Thak lines appertains to Tousi No. 9587 and belongs 
to the 4th party. 

_ (s) That blocks C, D, E and F and portions of blocks A and B 
that are outside Tousi No. 9587 and ate to the south of the line 
drawn towards tbe. river from station 20 of Shiba Prosad's map 


 &ppertzin to Touzis Nos, 2638 and 290t of the Dacoa Collectorate 


and belong to the and party. 

(3) That the northern portion of the block, B B excluding the 
preas appertaining to Tousis Nos, 2638, 290r and 9587 falls within 
the residue of Mukshedpur which appertains to Touzi No. 330 and 


„pannas 6 gandas 3 kerasof Thak Chak No. 88 of Mukshedpur 


which 4 annas appertain to Touzi No, 397 and the rest appertains 
to Touzl No. 330. 


Von LXVIil.] Hion CcouRt, |... 


(4) That the share of the fourth party in Touzi No. 430.is as 
given in the D Register (Ex. 3-c and 44-1). 

The learned Judge directed a decree to be drawn up in on 
ance with those findings. 

The 7th party, the 7th claimant ot the 8th party and the 13th 
party who are some of the proprietors of Tousi No. 330 have 
prefetred this appeal against the decree of the euboraiaate Judge. 
The rath party have filed crost-objections, 

In these grounds of appeal the appellants claimed the lands 
decreed by the Subordinate Judge in favour of the proprietors of 
Touzis Nos, 9587, 2638 and 2901 but before the hearing of the 
appeal commenced they settled their dispute amicably with the 
owners of Touzis Nos, 2638 and 2901 and abandoned their claim to 
the lands decreed in their favour. A petition has been filed in the 
Court embodying the terms of settlement. 

The appeal so far as it relates to the lands decreed in favour of 
the proprietors of Tousis Nos, 2638 aud agor who sre and party 
claimants respondents Nos, 1x22 in the appeal is, therefore, disposed 
of in accordance with the terms of compromise, and the said peti- 
tlon of compromise will form part of the decree of this Court. 

The appeal, therefore, is now conflned to that portion of the 
disputed land which has been decreed in favour of the 4th party, 
who is respondent No. 43 in this appeal, 

Mr, Sen on behalf of the appellants urged three points in 
support of the appeal : 

(1) that the land which has been decreed -by the Subordinate 
Judge in favour of the 4th party as appertaining to Touz No, 9587 
appertain to the appellant’s Tousi No. 330. 

(2) That the 4th party has no title to Touzi No, 9587. 

(3) -That the share of the 4th party in Tous) No. 330 is not 1/12 
(1 anna 6 gandas 3 karas and a krants) as shown in ths D Register 
but only half of it, namely, r$ gandas 1 kara and r krant. 

The appellante in support of their contention that the lands 
which have been decreed by the Subordinate Judge in favour of the 
4th party as appertaining to Touti No. 9587 appertain to their 
Touzi, namely, 330, rely on the Thak map of village Mukshedpur 
or Nandalalpur (Ex. 3-H) whith appertains to this T'ouzi This 
Thak map was prépared in the year 1858. 

" In every case the question what lands were included in the 
permanent settlement isa question of fact arid. not of law. This 


question may or may not be satisfactorily proved. by subsequent | 


survey maps. " oes. " Maps and surveys made in India 
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for revenue. purposes are official documents prepared. by compatent 
persons, and with such publicity and notice to pérsóns interested as 
to be admissible and valuable evidence of the state of. things at the 
time they are made. They are not conclusive, and may be shewn 
to be wrong: but in the absence of évidence to the contrary they 
may be-properly. judicially received in evidence as correct when 
made." See the case of Makarafja Jagadindra Nath Roy alld 
Y. The Secretary of State for India in Council (1). 

The lands which bave been decreed in favour of the 4th party 
as appertaining to Touzi No. 9587 fall within Chawk 88 and the 
residuary Chawk of the Thak map of Mouszi Mokshedpur. ~ Ex. 
11, the Field book of the Thak map shows that almost the whole 
of Chawk 88 and the residuary Chawk was Patit.at the time of 
the Thak survey. The Thak map is evidence of possession at the 
time when it is made and as such evidence of title. The nature 
of the land measured in Chawk 88 and the residuary Chawk was 
such at the time of the Thak survey that it was incapable 
of actual cultivation, The presumption raised by the Thak 
map that the land in question appertains to Touzi Nu. 330 has been 
sufficiently rebutted by the evidence in this case. 

Immediately after the Thak survey the DodE DON of the 
second party, that is the owners of Touzis Nos, 2638 and 2907, 
objected to the correctness of the Thak map on the ground. that 
it included certain lands of their Touzis and it was found by the 
Civil Court that about 500 bighas of land appertaining to thess 
two Tousis were wrongly incladed in Thak map of Mouz1 
Muksbedpur In the year 1868 a map was prepared by Amin 


Shibe Prosad Chakravarty for the purposes of settling the land 


revenue of Taluk Kashinath Roy Bhabaniganga Boss which is 
now known as Tous! No. 9587. This map has not been relayed 
on the case map. Butas eome of the stations of this map are 
identical with some of the stations of the Thak map of Mouza 
Mukshedpur, the position ofthe lands of this Taluk with reference 
to the disputed lands can be easily ascertained. In fact, there 
was;no dispute at the Bar that the lands which have been decreed 
by the Subordinate Judge In favour of the fourth party as appertain- 
ing to Touzi No. 9587 are included inthe lands which are shown 
in this map of 1868 as appertaining to Kashinath Roy Bhabaniganga’ 
In the year 1892 a map was prepared by Amin Hara Kishore 
Guba for demarcating the boundaries of Tousl No. 9587 aud the 
(1) (1902) Li R, 301, A, 44 (53 and 53), ni 
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demarcation proceeded on the footing of the map prepared in the 
year 1868, Inthe year rgog there wana suit by the proprietors 
of Tousi No. 9587 against the owners of Tousl No. 330 in respect 
of the lands of Tousl No. 9587. Inthat suit the title of the 
owners of Tousi No. 9587 to the lands of the Tous! as shown in 
the map of 1868 was declared on compromise with some of the 
defendants and ex-parfe against the other defendants, In the 
Cadastral Survey map of the year 1908-10 the position of Touzi 
No. 9587 appear to be the same as shown in the demarcation 
map of the year 189a with this difference only that some lands 
which were diluviated after demarcation map of the yéar 189% 
includes some lanis within Tousi No. 9437 which were not included 
in that Touzi in the map of the year 1868. Inthe present appeal 
however we are not concerned with this portion of Tovuzi No. 9587. 
The lands in dispute in the present appeal have been all along 
treated from the year 1868 as ontside entire Touzi No. 330 and 
as appertaining to Touzi No, 9587. It haa been already decided in 
the suit of 1901 that the map of 1868 shows the position of Touzi 
No, 9587 correctly, In these circumstances I am of opinion that 
the learned Subordinate Judge was right in holding ‘that that 
portion of the disputed land which is shown in the case map as 
appertaining to Mouza Amirabad (Touz! No. 9587) really appertains 
to that Tovuzi, 


Mr. Sen on behalf of the appellants contended that in view of 
the decision ina suit instituted by the 7th party against the 4th 
party in the year 1928, the 4th party is precluded from claiming 
any title toa portion of the lands which has been decreed by the 
Subordinate Judge in favour of the 4th party as appertaining to 
9587 in the present suit. " 

This objection was neither raised nor discussed before. the 
trial Judge. There was a dispute at the Barin the course of the 
hearing of this appeal asregards the position of the lande which 
were the subjsct-matter of the sult of 1928. Mr. Sen on behilf 
of the appellants made an attempt to fix the position of these lands 
with reference tothe Cadastral Survey maps of Mouzi Amirabad 
and the record-ofrighte of that Mousu Mr. Sen also submitted 
that the plea of ses fudicata on the basis of the decision in suit 
instituted by the 7th party in the year 1938 could not be raised 
before the Subordinate Judge asthe matter was not then finally 
decided, He made an application before us for taking the final 
judgment as evidence in this case. | 

It appears, however, thet the sult of 1928 was instituted against 
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the.4th party in his personal ‘capacity. Inthe present litigation 
the 4th party claims the whole of Tousi No. 9587 as Mutwali of 
a certain endowment. The decision in the suit of 1928 therefore 
cannot operate as res judicata against the fourth party in present 
litigation. 

Mr. Sen then submitted that there are certain observations in 
the judgment of the learned Subordinate Judge from which it might 
be contended afterwards by the proprietors of Touzi No. 9587 
that the question of title bstween them and the owners of Touzi 
No, 330 a8 regards the lands which are outside the decree of the 
suit of 1952.and the subject matter of the present suit was finally 
decide} in the present suit, In order to remove this apprebension 
we declare that the question of title to lands appertaining to Tousl 
No. 9587 which are outside the scope of the present litigation and 
are outside the subject-matter of the suit of 1902 is left open be- 
tween the parties. 

As regards the second point raised on behalf of the appellants 
it appears that one Bangi Chandra Rudra purchased  Tousi 
No; 9587 onthe 25th June, 1923 atthe revenue sale (Ex. 15). 
On the 24th September, 1923 Banga Chandra sold this Touzi to 
Jyotirmayi Debi (Ex. ro) Jyotirmayisold this Touzi tothe 4th 
party on the 24th January 1929 (Ex.9). The contention of Mr. 
Sen is that Tyotirmayl acquired no titls to this Touzi qn the basis 
of her purchass from Banga Chandra, as the Kobala in her favour 
was registered by the District Registrar of Dacca although no 
portion of this Touzi at that time was within the Jurisdiction of the 
Dacca District. 

It appears from Ex. 13 the copy of the General Register, Part I 
of Revenue Paying Estates that Tousi No. 9587 was situated in 
Thana Nawabgunj in the District of Dacca. It further appears that 
then . this property was sold by the Collector and purchased by 
Banga Chandra on the asth June 1923, it was stated by the Collec» 
tor that the Tousi was within Tnana Nawabgun] - Ex. ro was 
registered three months after the revenue sale at^ which Banga 
purchased, „It was stated in that document that the lands conveyed 
by it were in Tbana Nawabgunj in the District of Dacca, Mr. 
Ssn's contention isthat although originally the.lani of this Touzi 
were within the jurisdiction of ths Da:ca District, subsequently 02 
account of the shifting of the courses of the river Padme. which 
flows between Dacca aud Faridpur, the lgads of this Touzi were 
transferred before the registration of Ex. ro to the farisdiction of 
the Faridpur District. In support of this contention Mr, Sən relied 
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upon the evidence of Ofajuddin Sikdar, witness No, r for the -r3th 
party. This witness in his evidence stated that no land of Tousi 
No. 9587 lay within Thana Nawabgunj since 1314 B.S. In his 
crostexamination this witness stated that he had seen the District 
Settlement papers of Nawabgunj Thana and that he did not see any 
land of Touzi No. 9587 in those papers and consequently his 
inference was that no land of that Tousi was within Nawabgunj 
Thana. These District settlement papers have not been filed. 
Further this negative evidence is not of much assistance in the 
determination of this question. The appellants did not produce 
the District Settlement papers of the Thana of the Faridpur District 
to which, according to them, the lands of this Touszi were trans- 
ferred in 1314. Mr. Sen also relied upon the map of the revenue 
of Thana Nawabgunj published by the Government in 192s. The 
appellants however did not produca the map of the revenue Thana 
of the District of Faridpur to which this Touziis alleged to have 
been transferred in 1314 B, S. Reliance was also placed by the 
appellant on Ex, 4, the plaint in the suit of 1902 which was filed by 
ths proprietors of Touzi No. 9587 against the proprietors of Touzi 
No. 330. In that plaint it is no doubt stated that the subject- 
matter of that suit was within the district of Faridpur. But from 
this plaint it is not clear whether the entire lands of this Touzi wera 
then dry, The eastern boundary of the land in that suit is given as 
lands of the rivar Padma, The evidence in this case indicates that 
this river was constantly shifting her course in this part of the 
locality sometimes encroaching on her right bank and sometimes on 
her left bank. If also appears from the map of the Revenue Thana 
Nawabgunj that portion of the river Padma is included in the 
jurisdiction of Nawabgunj Thana. The C. S. map of 1908 and roro 
no doubt shows the dry lands of Tousi No, 9587 as lying within the 
district of Faridpur. But this mip doss not show the lands of the 
Touzi which were in the bed of the river at the time, It cannot 
therefore be said that at time of C. S. survey no portion ofthe 
Touzt No. 9587 lay within the jurisdiction of the district of Dacca. 
Mr. Sen alro drew our attention to Ex. 35, the copy of the plaint in 
a rent suit, which was instituted by the proprietors of Touri 
No. 9587 in the Munsiff’s Court at Bhanga, within the district of 
Faridpur. That plaint, however was in respect of a portion of the 
lands of this Tous. l 

In Ex. xo, as has been already stated, it was definitely stated 
that. the mouse Amirabad.was within the jurisdiction of the Dacca 
district. The Sub-Registrar did not raise any objection to the 
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registration of this document, It was registered on the footing that 
the tousi was within the jurisdiction of the Dacca district, The 
onus is, therefore, upon the appellants to show that the Sub- 
Registrar had jurisdiction, The appellants rely on the evidence 
which I have discussed above to discharge this onus, This evidence 
in my opinion is not sufficient to discharge this onus and to 
establish that the entire lands of Touzi No, 9587 were outside the 
jurisdiction of the Dacca district, at the time when exhibit ro was 
registered. I therefore, hold that Jotirmoyi acquired a good title to 
Touzi No. 9587 by Ex. ro. 

The third contention of the appellants relates to the share of 
the 4th party in Touzi No. 330. The case of the 4th party is that 
they have got r/rasth share inthis Touzi while the case of the 
appellants is that they had got only r/a4th share. D Register 
(Ex 3-C) supports the contention of the 4th party. 

It is an admitted fact in this case that one Sita Nath Saha 
wasthe owner of the r-rath share which is now recorded in. the 
D register in the name of the 4th party (Ex. 3-C). It is also an 
admitted fact that half of this share has devolved upon the 4th 
party by successive transfers, The dispute now centres round the 
other half. It is not disputed that Sitanath sold this other half 
to one Joshoda Lal Saha. The case of the 4th party is that one 
Ram Lal purchased this half share in execution of decree against 
Joshodalal, on the 11th August, 1929 (Ex. 39) and that Ram Lal 
subseguently sold this half share to the 4th party on the 7th May, 
1929, (Ex. 8). The contention of the appellants however is that 
Ram Lal purchased the interest of Joshoda Lal in these lands 
of this Touzi which were in the district of Dacca and not in 
the district of Faridpur, and that Joshoda LaPs interest in the 
Faridpur lands was subsequently purchased by the 7th party in 
1931 (Ex a-D), 

The question therefore is whether by Ex. 39 Ram Lal acquired 
the interest of Joshoda Lal in the entire lands of this TouzL The 
decision on this question depends upon the construction of tlíe 
Schedule of Ex. 39 which is in these terms; “Within Touzi No. 33> 
of the Dacca Collectorate is Tappe Nandalalpur whose annual Sadar 
Jama is Rs. 499-1«-9 pies, of whose the separate Hishaya 
No. 330-1 of r anna 6 gandas 2 Kara 2 Kranti share bearing an 
annual Jama of Ra, 4r-10-7 pies whose Owner was Sitanath Saha. 
The hilf of the aforesaid share of r anna 6 gandas s Kara 2 
Kranti, Sitanath Saha, i e. r3 yandast Kira r Kranti shire was 
owned and possessed by right of purchase by the Judgment- 
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debtor. Within the aforesaid Mehal in the~Police Station of eom. 
Dohar and Sub-Registry of Nawabganj Kismat Mukshedpur, and 1938. 
including the Za (market place) Char, watery portion (Beel) of T 
the aforesaid Mukshedpur, Kismat Moura, Kismat Narisha, Kismat Y. 

Easter Char of Narisha, Kismat Dighali, Kismat Rutia, Kismat — 5299 *»* Roy. 
Bethua, Kismat Danchechania, Kismat Kalijira and Kismat asim Ali, F. 
Satbhita and within the Police Station of Keraniganj Kismat Pania 

etc, In these Mehals whatever right title and interest the judgment- 

debtor hare its auction Price Re. 20.” 


Mr. Sen’s contention is that the words “these Mehals” in the 
concluding portion of the schedule must be read as referring to 
the villages mentioned immediately before these words, and as 
all these villages lie within the district of Dacca, only the interest 
of the judgment-debtor lying in the district of Dacca was sold, I 
am unable to accept this contention, The schedale definitely 
states that the judgment-debtor is ths owner of the half of r anna 
6 gandas 2 Kara 2 Kranti share in the Tougi which evidently means 
the entire Touzi, Tne words "thess Mohale? in the concluding 
portion of the schedule must therefore refer to the sharein the 
entire Touzi, All the villages of the Tourzi have not been mor 
tioned because we find the words “etc.” after “Pania”, The operative 
portion is the right, title and interest of the judgment-debtor in 
tho Mehal iteslf, that is, 13 gandas r Kara 1 Kranti share of the 
entire Touzi. Further on the basis of this document Ram Lal 
had his name registered in D Register without any objection from 
the judgment-debtor Joshodala! Saha, The 4th party on the 
basis of their purchase from Ram Lal got their names registered 
in the D Register in respect of the entire share of JoshodalaL yf : 
am, therefore, of opinion that the share of the 4th party in Tongi 
No, 330 is, as stated in the D Register, namely, r-1 2th, 

The result, therefore, is that the appeal so faras it relates to 
th»lands which have been decreed by th- learned Subordinate 
Judge in favour of the 4th party as appertaining to Touzi No. 9587 
is dismiseed. : 

The crose-objections were not pressed at the time of the hearing 
of the appeal and are therefore dismissed without cost 

The 4th party will get his costs in this appeal from the 
nppellants Hearing fee is assessed at 5 gold mohurs, The other 
respondents will bear their own costs. 

The application praying for taking additional evidence, in view 
of our decision is rejected, i 
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Henderson, J. :—I agree. I only desire to say a few words 
about the attack which has been made on the title of the fourth 
party Jainuddin to Touzi No. 9587. l 


I concur in the view taken by my learned brother that this 
attack has no substance init, It is quite a common thing for the 
Board of Revenue to transfer riparian villages and Char lands 
rom one District to another on the ground of the administrative 
inconvenience, which is caused by sudden or violent changes in 
the course of alarge tidalriver. It cannot be disputed by tbe 
defendants that tbis was actually done in the presont cass between 
the two conveyances, There is in fact a reference to it in Ex. 9 
the conveyance executed by Jotirmoyi in favour of the fourth 
party. Now it has been proved by extracts from the General 
Register of the Dacca Collectorate and the sales certificate that 
the lands of this Tousi were included in the District of Dacca at 
the time of the earlier conveyance, There is absolutely no evidence 
offered on the other side to rebut this, 


Tam further of opinion, that this attack is one which cannot 
be made by any of the appellants at all. They have absolutely 
ho interest in the land of this Tousi and the only result of giving 
effect to their contention would be that the land would remain 
indefinitely attached by the Collector. The question is one be 
tween Jainuddin and Banga Chandra or his representatives if 
an attempt were made to recover possession of the land on the 
ground that there was no effective registtation of this document, 
it might beopsn to the fourth party to take various defences 
which could not be relevant in the present proceedings. Iam 
therefore of opinion that the appellants ought not to be permitted 
to raise this point at all, 


He EK, D. Appeal dismissed. 
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` Before Mr, Justice Syed Nasim Ali and Mri Justice 
A. G. R, Henderson. 


MIDNAPORE ZEMINDARY COMPANY LTD. 
vU. 


CHANDRA SINGH DUDHORIA AND oTHE6$.* 


Constructive res judicata, principle of, when inabplicaMe-—'Sibhasti', 
‘Payasthi’, ‘Sikhasthir $ayastki and ‘Laktapayarth?, meanings f — 

| Stipulations in a buini potta—Covenant running with the land—Lessee's 
right te hold future accretions as puinidar and semindar's claim for 
additional rent for aceretions and puinidar’s ability for it, if statutory— 
Pact of the considerable portion of the land demised being actually in the 
bed of the river, to be sat out in the documeni—Bengal Tenancy Act 
(VII af 1885), Sections 104A to 104F, effects of—Secretary of State, tf a 
necessary party in a procesdiug under Section 104H. 


The principle of constructive res jnudicata as id down in explanation IV 
of section 11 of the Civil Prooedure Code does not apply when a point was 
actually raised. 


By section 104(J) of the Bengal Tenancy Act, subject to tho result of a suit 
in the Civil Court under section 104H of the Act all rents settled under sections 
104A to 104F and entered in the record of rights finally published under-sectioa 
103A are to be deemed to have been correctly settled and to be fair and equitable 
rents within the meaning of the Act. 


The effect of section 104(]) of the Bengal Tenancy Aot is that neither the 
landlord nor the tenant can challenge the amount of rent settled onder section 
104À to 104F exoept by a suit under section 104H, 


Other entries in the record of rights so far as they bear upon the amount of 
rent settled cannot be challenged except by a ruit under section 104H. 


Under section. 104H (1) and (2) any person aggrieved by any entry of a rent 
settled In a settlement rent roll may institute within six months from the date 
of final publication a suit In the Civil Court for a declaration that such entry is 
wrong oa the grounds specified in sub-section (3) of that section, In sucha 
sult the Secretary of State cannot be made a party unless he is a landlord oc 
a tenant. If in such & sult the plaintiff succeeds In substantlating ground (a) 
mentioned in that section vix that the land is not liable to the paymeat of rent 
or ground (c) vis that the relationship of landlord or tenant does not exist the 
Civil Court under section 104H (4) is to declare that no rent is payable. By sub- 
section § of the sald section on such declaration the entry shall be deemed to be 
cancelled. By sub-section 8 of that section. Civil Courts are precluded from en: 
tertalning a sult in respect of the settlement of any rent under sections 104A to 
104F of the Act. 


* Appeals from Original Detreea Nos. 23 dnd 24 of 1996, against the decrees 
of Kshitipati Nath Mitra, Esq., Stbortlinate Judge, Nadia dated the 17th 
September, 193°. 
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The eflect of section 104H ls that the fallare to get the entry cancelled by 
a fult under that section on the grounds specified therein precludes the Civil 
Court from entertalning and giving effect to any plea which would have the 
effect of declaring that the amount of rent was not correctly settled under sec- 
tions 104A to 104F, 


By section 104A (2) the settlement roll prepared Is to show not oaly the 
amount of rent settled but the name of the landlord and of the tenant whose rent 
has been settled. 


Sections 104H and 104] speak only of the entry about the rent settled. 
They do not refer to other entries in the rent roll or in the record of rights. 
The entries in the record of rights other than the entry relating to amount of 
rent are not conclusive. 


In settHng rents for tenures under asctions 104A to 104F the Revenue officer 
is required by the proviso to secticn 104A (1) to have regard to the principles 
laid down In sections 6 to 9, $3 and 191 of the Act. Section 6 deals with per- 
manent tenures existing from the time of the permanent settlement. Section 
7 deals with tenures the rents of which are liable to enhancement. It lays down 
that the rent of such a tenure fs to ba enhanced subject to any contract between 
the parties. Section 8 deals with the power to order gradual enhancement. 
Seotlon 9 lays down the period for which the rent cannot be again enhanced. 


Section 52 of tha Bengal Teaancy Act does not touch contractual rights. 


Section 191 of the Bengal Tenancy Act does not empower the Revenue Offi. 
cer to touch contractual rights acquired before the Act. 


Section 104 (2) of the Bengal Tenancy Act read with section 199 of the Ben- 
gal Tenancy Act does not empower the Revenue Offlcer to disregard the terms 
of contract entered Into before the Act. 


The Revenue Officer in settling rents under sections (04A to 104F bas no 
power to touch contractual rights aequired before the Act. 


By section 104], the amount of rent is to be deemed to have been oorrectly 
settled within the meaning of the Act. Any rent settled by a Revenue Offioec 
igaorlag contractual rights cannot be deemed to have been correctly settled un- 
der the Act ifin settling such reat he abrogates such contractual rights and 
thereby exceeds bis powers under the Aot. It cannot be presumed that the 
Revenue Offloer In settling rent of the tenancy in question touched or intended 
to touch the contractual right. 


By section 103 (b) of the Bengal Tenancy Act entries in the record of rights 
Other than the amount of rent settled are to be presumed to be oorrect uati the 
contrary ls shown. 


The words ‘‘Sikhasti” and *Payasthi mean EA and junction of land 
by encroachment or recess of a river, that Isto say, diluvion and allavion. The 
word ''Sikhastir Payasthi" means reformation in sifa and the word "Lakta 
payasthi" means accretion. 


A patol patta contained futer alta the following clauses profit and losses 
in consequence of drought or inundation, death, abandonment, waste, deser- 
Hon, production ot non-production, destruction by inseots, deposit of sand, pay. 
rent or non-payment, possession dr dispoesession, alluvion (payasthi), diluviod 
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(sikhasth!) etc , shall be yours; never on any account whatsoever shall you or CIVIL, 
your heirs or representatives be oompetent to claim any reduction of rent, how- 1938. 
ever little, and we or our beirs and representatives shall not, on any acoount, be seya, 


entitled to demand any additional rent over and above the fixed rent ; if we or seein a 
you do so, It will be rejected.’ Some portion of lands covored by the patni saa ata ' 
patta was subject to the effect of fluvial action at the time of the putni lease. Chandra Singh 
On a contention that the words "puyasthi" in the lease was limited to refor- pi ciel 
mation in situ only and not to future alluvion ; 


Held, that the word "Payasthi" íncludes accretions as it was natural that 
the parties would take into oonisideration the effect of fluvial actions upon 
the lands covered by the putni in future and make provisions for future al'nvion 
and diluvion. 

Babeo Gepal Lal Tkabesr v. Kumar AH (1); Nanda Law! Mwkherjee 
v. Kymuddin Sardar (a); Gunendrs Nath Chowdhury v. Rajendra Kumar 
Singh (3) referred to. 


Held further that the oovenant relates to the rent reserved for the lease. 
It affects the valne of the leasehold as well as of the reversion and it runs with 
the land and the sucoessors-Jn-title of the coveananteer and. oovenantors are 
bound by it. . 

The lessoes! right to bold future accretions as putnidar is a statutory right 
arising out of his right to bold the Asli land on the basis of the lease. The 
zamindars claim for additional rent for accretions and the putnidars’ liability 
for it are statutory. The putnidars right to get abatement oa account of 
dllavion and the zemindars! liability to grant such abatement are also 
statutory. i 

Henderson, $.: When it Is known to both tho lessor and the lesse» that 
a considerable portion of the land demised fs actually ia the bed of tha river 
at the time, such an Important fact will ordinarily be set ont in the document 
in plain terms. ~ 

Maharaja Srish Chandra Nandi, Shebatt of Sree Sres Iswar Lakshmi | 
Narayan Deb Thakur v. Midnapore Zemindary Co. Lid. (4) referred to. ° 


Appeal by the Defendants. 


Suit for recovery of arrears of rent. 

The material facts will appear from the judgment. 

Messrs. U. N. Sen Guida and M. JV, Das Gupta for the 
Appellants. 

Messrs. Amarendra Nath Bose, Pramatha Nath Mitra and 
Samarendra Krishna Deb (in No. 24) for the Respondents. a 


The judgments of the Court were as follows ; 
Nasim Ali, J. :— These two appeals are by the defendants 
in two suits between the same parties for recovery of arrears 


(1) (1866) 6 W. R. 8s (Aot X). (2) (1909) 9 C. W. N. 886, ES 
(3) (1913) 191 C 924. 
(4) (1937) 67 C. L. J. 103, 
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of rent in respect of the game tenancy for two.consecutive periods 
namely 1328 B, S. to 1331 B. S. and 1332 B. S, to 1335 B. S. 

The facts which are not in dispute now are these. 

The plaintiffs are the proprietora of Tauzi No. 523 of the 
Murshidabad Collectorate. The-defendants hold a Putni Taluk 
comprising some villages appertaining to this Tauzl at a rent 
fixed in perpetuity onthe basis of a Putni Patta (Ex A) executed | 


by the predecessore-in-interest of the plaintifs in favour ofthe. -. 
* predecessorsir-interest of the defendants on November 5, 1866. 


Some lands appertaining to the plaintiffs! zemindary and the defen- © 
dants’ Putni were diluviated by the river Ganges in 1867-1868, 
There wasa Diara survey. The proprietors of the estate received 
abatement of revenue under section s of the Bengal Alluvion and 
Dilavion Act (Act IX of 1847) in the year 1871. The Putnidars 
received no abatement. They claimed none. The lands com- 
prised in the tenure in respect of which rent has been claimed 
in these two suits were formed in the year 1914. Proceedings 
under Chapter X of the Bengal: Tenancy Act of 1885 were begun 
for settlément of land revenue. Draft record-ofrights was prepared 


_and published under section 103A (1) of the Act. Under sectidn 
104 of the Act, the Revenue Officer settled fair and equitable 


rent for all classes of tenants iucluding the defendants and prepired 
& settlement rent roll, The Revenue Officer treated these allavial 
lands as accretions to the plaintif» estate and the defendants’ 
Putni by the recess of Mathabanga, a public navigable river. Oa 
May 25,1920 the Settlement Officer settled Rs. 1038-2-0 a year 
as rent payable by the defendants to the plaintiffs for these lands 
according to their value disregarding the contractual rent fixed in 
perpetuity by the Putni Patta of 1866. Rs. 847 was Rssossod as 
land revenue upon the proprietore on the basis of this rent, The 
defendants appealed to the Board of Revenue against the assess- 
ment made by the Revenue Officer under section to4G of the 


Bengal Tenancy Act on the ground that these alluvial lands were 


reformations in situ of the permanently settled lands included in their 


‘Putni and were therefore not liable to pay any additional rent. This 


appeal was dismissed on Aprila, rgar. The settlement rent roll 
was then incorporated with the record-ofrights and finally pab- 
lished under section 103A (2), The accretions then were formed 
into a separato estate under section r of Act 3x of 1858 being 
temporarily settled estate No. 3653 of. the Nadia Collectorate. The 
plaintiffs took settlement of this new estate for a period of 15 years 
from 1921 (1318 B. 3) to 1936 (1343 B.S.) - 
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In the year rgas3, the defendants brought a title suit in the 
Civil Court being suit No. 452 of 1922 in the Court of the Sub- 
ordinate Judge at Rajshahi for a declaration that these lands were 
not liable to pay any rent onthe same ground as taken by them 
before the Board of Revenue. 

On April 22, 1925, the plaintiffs instituted a suit in the 
Court of the Subordinate Judge of Nadia being rent auit 
No. 7 of 1925 for recovery of arrears of rents for the years 
1328 B.S, to 1431 B. S. at the rate settled by the Revenus 
Officer Oa April ss, 1989 they instituted another suit in the 
same Court being rent suit No. 9 of rgz9 for recovery of arrears 
of renta for the years 1332 B. S, to 1335 B.S. at the same 
rate, 

On May 19, 1927 title suit No. 452 was dismissed by the trial 
Judge. The defendants preferred ‘an appeal to this Court against 
this decision. This appeal was dismissed on August 30, 1930. 
The defendants then preferred an appeal to His Majesty in 
Council. 

The tro rent suits in the. Nadia Court were heard together and 
decresd by the Subordinate Judge of Nadia on March as, 1931 
subject to the final decision of the Privy Council Appeal in the 
Rajshahi case, The defendants appealed to this Court against 
these decrees. 

On April 18, 1933 the plaintiffs brought another suit being rent 
suit No. 8 of 1933 in the Court of the Subordinate Judge of Nadia 
for recovery of arrears of rent for the years 1336 to 1339 B, S. in 
respect of the samo tenure, 

The defendants’ appeals to this Court against the decrees in 
the two previous rent suits were allowed on April s, 1935 and the 
suits were remanded to the trial Judge with the following 
observation t: 

"Apart from the position that the liability of the defendant 
company depends on the result of the litigation now in progress 
before another Court, there was a definite plea raised in the 
written statement that under the terms of the Putni Patta the plain- 
tifs could not claim any rentfor the lands in suit, On this plea, 
not only wasthere no issue raised in the Court below, but, when 
the suit came up for disposal and on the first and only day of 
hearing the Subordinate Judge rejected the Patta, when it was 
tendered in evidence for the defendants, on the finding that it-was 
‘untimely filed’, 

"In th» result, the decision ultimitely reached was arrived at 
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without consideration either of the issue definitely raised in the 
written statement or of the documenton which that issue was 
founde?, 

"We ate unable to support such a decision and hold that it 
must be sat aside and the case remanded to the Court below for 
fall and proper consideration. The Pattacould not have been 
rejected for the reason given by the learned Judge and ought to — 
have been received. 

"It may be that the result of the Privy Council case will. 
definitely decide the liabilities of the parties to these suits ; should 
this not be so, the Subordinate Judge will proceed to decide 
the issue raisel with - regard to the Patta and after due con- 
sideration of that document, to pass the jadgment in accordance 
with law.” 

On April rr, 1935 the last rent suit viz, No. 8 of 1933 was 
decreed by the Subordinate Judge of Nadia, subject to the result 
ofthe decision of the Privy Council in the Raj-hahi case. The 
defendants did not appeal against this decree (Ex 6.) The two 
previous rent suits which went back to the Subordinate Judge of 
Nadia in pursuance of the order of remand made by this Court on 
April 2, 1935 were heard and decreed by him on September r7, 
1935. In hisjudgmentthe trial Judge formulated the following 
points for his decision. 


(1) Do the terms of the Putni Patta in defendants! favour debar 
the plaintiffs from claiming the rent in each suit ? 


(a) Can the suits proceed till the final disposal of the Rajshahi 
case now pending in tbe Privy Council ? 

(3) What is the Jama payable for the rent land ? 

(4) Arethealleged arrears due from any body for the years 
in suit ? 

(5) To what relief, if any, are tho plaintiffs entitled ? 

He found the first four points in favour of the plaintiffs and 
decreed the two suits in full. 


On April a3, 1935 the defendants filed these two appeals in this 
Court, against this decision. 

The appeal before the Privy Council in the Rajshahi case was 
abandoned during the pendency of these two appeals in tnis Court. 
The contention of the defendants in these two appeals is that the 
plaintiffs are not entitled to recover any rent from them in respect 
of the disputed lends as they are precluded from doing so by the 
covenants contained in Putni lease of 1866 (Ex. A). 
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The Subordinate Judge over-ruled this contention on two 
grounds : 

(a) that section 104]. of the Bengal Tenancy Act is a oat 
this plea : à 

(b) that the covenants contained in the Patni Patta do not 
relate to accretions from public domain and consequently d not 
attach to the disputed lands. ` 

The plaintifs sought to support the decrees of the Subordinate 
Judge in this Court on another ground. Their contention is that 
the decree in the last rent suit (Ex. 6) now precludes the defen- 
dants from taking the defence that the Putni lease exempts them 
from payment of additional rent for the disputed lande. 

The plaintiffs apparently relied on this decree in the trial Court 
for the purpose of meeting tha defendants’ objection that the 
suits should not be heard till the final decision of the Rajshabi 
case pending before the Privy Council The learned Judge also 
used it for that purpose, The plaintiffs did not file the pleadings 
in this suit, They did not flle the judgment on which this decree 
was based. In order to enable us to appreciate the proper effect 
of the decree we allowed the plaintiffs to file the pleadings and the 
judgment in this Court, They were admitted in evidence with the 
consent of the defendants. 

It is clear from the written statement of the defendants in this 
suit that one of the defences to this suit was that the plaintiffs were 
not entitled to claim any rent for the lands in view of the terms 
and conditiona of the Putni lease of 1866, From the judgment 
in this suit it appears that the parties did not invoke the opinion 
of the Court on this point, The point was neither put into issue 
nor argued before the Judge. The Judge also did not apply his 
mind to this defence and did not decide it. 

The principle of constructive res judicata as laid down in 
explanation IV of section rr of the Civil Procedure Code does not 
apply as the point was actually raised, 

I am therefore of opinion that the decree (Ex, 6) in the last rent 
suit does not preclude the defendants from taking this defence in 
the two guits before us. - 

By section 1o4(]) of the Bengal Tenancy Act, subject to the 
tesult ofa suit in the Civil Court under section to4H. of the Act 
all rents settled under sectione ro04À to to4F and entered. in the 
record-ofrights finally published undsr section ro3 A-ara-to be 
deemed to have been correctly settled and to be fair- mang equitable 
rents within the meaning of the Act. ` : 
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The effect of this section is that neither the landlord nor the 
tenant can challenge the amount of rent settled under section 104 A 
to 104 F except by a suit under section ro4H. : 

From tbis it necessarily follows that other entries ia the 
record-ofrights so far as thev bear upon the amount of rent 
settled cannot be also challenged except by a sult under section 
104 H. 

Under section 104 H (1) aud (a) any person aggrieved by any 
entry of a rent settled ina settlement rent roll may institute with- 
in six months from the date of final publication a suit in the Civil 
Court for a declaration that such entry is wrong on the grounds 
specified in sub-section (3) of that section. In such a suit ths 
Secretary of State cannot be made a party unless he is a landlord 
oratefsnt, Ifin sucha suit the plaintiff succeeds in substantia- 
ting ground (a) mentioned in that section vis, that the land is not 
liable to the payment of rent or ground (c) vis that the relation- 
ship of landlord and tenant does not exist the Civil Court under 
section ro4 H (4) is to declare that no rent is payable, By sub- 
section 5 of the said section on such declaration the entry shall 
be deemed to be cancelled. By sub-section 8 of that "section 
Civil Courts are precluded from entertaining a suit in respect 
of the settlement of any rent under sections 104 A to 194 F of 
the Act. í 

The effect of section 104 H therefore is that the failure to get 
the entry cancelled by a suit under that section on ths grounds 
specified therein preclades the civil court from entertiining and 
giving effect to any plea which would have the effect of declaring 
that the amount of rent was not correctly settled under 
sections 104 A to ro4 F. 

The case of the defendants now iu these two suits is that they 
do not dispute their liability’ to pay the amount of rent settlad to 
settlement holders from Government other than the plaintiffs, Taeir 
plea is that they are not bound to pay it to the plaintiffs as the 
latter are precluded from claiming it from them by the ee 
contained in the Patni Patta, 

Plaintiffs in those two suits had the option either to accept 
settlement from Goverment or to refuse, If the plaintiffs hil not 
taken settlement from Governmant the question of ths enforcibility 
of the covenants contained in the Patni Patta and conseqasatly of 
the contractual rights of the defendants being affected by the entry 
would not have arisen, The question of the enforcibility of the 
defendants’ right under the Putni Patta to hold the accretions 
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without payment of any additional rent arose after the plaintiffs 
took settlement from Government and demanded rent from them 
on the basis of the entry in the record-of-rights ignoring the terms 
of the Patta. The defendants could thereafter bring a suit for 
declaration of their rights under the Patni Patta in the Civil Court. 
Such a suit is contemplated by the proviso to section rr1(À) of the 
Act, There is, therefore, no reason why they should not be allowed 
to stand on this right in opposing the plaintiffs! demand for rent in 
these two suits, 

The defendants admit that the plaintiffs are now their landlords, 
but their plea is thit tha rant settled by the Revenue Officer is not 
payable to them in view of the terms and conditions of the Putni 
lease, Such a plea does not relate to the amount of rent settled. 
It is true that by section 104/A(2) the settlement roll prepared is to 
show not only the amount of rent ssttled but the nams of the 
landlord and of the tenant whose rant has been settled. But 
section 104 H and section 104 J speak only of the entry about 
the rent settled, They do not refer to other entries in the rent roll 
or in the record-of-rights, The entries in the record-of-rights other 
than the entry relating to amount of rent, therefore, are not 

conclusive, 


In settling rents for tenures under section 104 A to 194 F the 
Revanue Officer is required by the proviso to section ro4 A(r) to 
have regard to the principles laid down in sections 6 to 9, £4 and 
ror ofthe Act, Section 6 deals with perminsnt tenures existing 
from the time of the permanent settlement, Section 7 deals with 
tenures the rent of which is lisble to enhancement But that 
section lays down that the rent of such tenures is to be enhanced 
subjact to any contract between the parties, Section 3 simply 
deals with the power to order gradual enhincamant. Section 9 lays. 
down th» period for which rent cannot bs again enhanced. 
Section 5a does not touch contractual rights, Section tgr does not 
empower the Revenue Officer to touch contractual rights acquired 
before the Act, 

Section ro4(2) reid with ssction t92 does not empower the 
Revenue Officer to disregard the terms of the contract entered into 
before the Act. 

The Revenue Officer, thorefore in settling rents under 
section 104 Ato 104 F has no power to toach contractual rights 
acquired before the Act. 

By section ro4 J; the amount of rént is b bs deemél to have 
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been correctly settled within the meaning of the Act Any rent 
settled by a Revenue Officer ignoring such contractual rights cannot 
be deemed to have been correctly settled under the Act if in settl- 
ing such rent he abrogates such contractuel] rights and thereby 
exceeds his powers under the Att. It cannot be presumed that the 
Revenus Officer in settling rent of the tenancy in question touched 
or intended to touch the contractual right of the defendants. 

If the entry is taken to have such effect it would be void and 
not binding on the defendants. 

Section ro4 J, therefore, is no bar to the plea taken by the 
defendants in these two suits, 

By section 103(b) of the Act, however, entries in the record-of- 
rights other than the amount of rent settled are to be presumsd to 
be correct until the contrary is shown, The record-of-rights shows 
that the &mount of rent settled is payable by the defendants to the 
plaintiffs. The case of the defendants is that this entry is wrong as 
they are not liable to pay the rent to the pleiatiffs on account of the 
terms of the Putni Patta, In support of their plaa the defendants 
relied upon the following clauses in the Putni Patt: (Exhibit A). 

“Profits and losses in consequence of drought or inuniation, 
death, abandonment, waste, desertion, production or nomproduac- 
tion, destruction by insects, deposit of sand, payment or no1-pay- 
ment, possession or dispossession, alluvion (ayas/Aj), diluvion 
(sikAasfi) etc., shall be yours; never on any account waatsoever 
shall you or your heirs or reprssentatives be competent to claim 
any reduction of rent, however little, and we or our heirs and 
representatives shall not,'on any account, be entitled to deminl any 
additional rent over and above the fixed rent: if wa or you do so it 
will be rejected. ” l 

The word "sí&AasA" and “payas”? mean disjunction and 
Junction of land by encroachment or recess of a river, that is to say, 
diluvion and alluvion, Ia tha precadiag cliusss of this Putta 
payasthi has been divided into s/&&as/ir payatthi (reformation in 
situ) and /avadaysthd (accretion) but in the clause under dis:usiion 
only the general word #ayasthi (alluvion) has been used, There 
cannot be any doubt, therefore, that this word was used to cover 
all alluvion lands whether reformation ia situ or accretion, 

The operative part of the lease shows that only as# lands and 
some alluvial lands (reformation in situ as well as accreti 2n3) then 
in existence were demised, The question, therefore, arise- whether 
by using the general word fayastAi in the cóvenant in question tha 
parties had in their contemplation future accretions: ` | 
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Some of the villages were admittedly subject to the effect of 
fluvial action at the time of the putni lease, The lessees before ths 
putni settlement held these riparian villages as well as other inland 
Mousss under three tenancies which were permanent but the rent 
payable for them was not fixed in perpetuity. The main object of 
the putni lease was to have the rent fixed ín perpetuity. It is, 
therefore, natural that the parties would take into consi leration the 
effect of fluvial actions upon the lands covered by the putni in 
future and make provisions for future alluvion and diluvion. Such 
covenants are not uncommon in this province: Baboo Gopal Lal 
Thakoor v. Kumur AÏ (1) ; Nunda Lawl Mukherjee v. Kymuddin 
Sardar (2) ani Gunassdra Natk Chowthury v. Rajendra Kumar 
Singh (3). 

I, therefore, hold that the word payastéAy in the covenant under 
discussion includes futura accretions, (Che trial Judge held that 
. the covenant in question does not relate to the disputed lands as 
they are not covered by the linds demised. But the lessees’ right 
to hold future accretions as putnidar isa statutory right arising out 
of his right to hóli the as& land onthe basis of the putni lease, 
The zsmindars’ claim for additional rent for accretions and the 
putnidars’ liability for it are statutory. The putnidars’ right to get 
‘abatement on account of diluvion and the zsmindars’ liability to 
grant such abatement are also statutory. By the covenant in 
question the parties intended to adjust this mutual right end liability 
and to fix a consolidated rent forever. The semindar promised 
not to claim additional rent for future accretions in consideration of 
the promise of the putnidars not toclaim abatement of rent for 
diluvion, The covenants relato to the rent reserved for the lease, 
It affects the value of the lease-hold as well as of the reversion. It 
therefore runs with the land and the successors-ictitle of the cove- 
nantees and covenantors are bound by it, The putnidars have all 
along performed their part of the contract. In spite of the diluvion 
of a large quantity of land from their patoi, they did not claim 
abatement of.rent, They suffered loss There is not known why 
they should not have the profits now. There is no reason why tne 
zemindars should not perform their part of the contract now and 
refrain from claiming any ad ditional rent for these accretions to-the 
defendants’ putni. I therefore hold that the stipulations contained 
in this patta are binding onthe plaintiffs and that they are pre 
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cluded by this contract from claiming any additional rent for thess 
alluvial lands from the defendants in these two suite 

The result therefore is that these appeals are allowed, The 
judgment and decree of the Court below aro set aside. The two 
suits out of which these two appeals arise are dismissed with costs, 
in this Court as woll as in the lower Court, Thore will be ono set of 
hearing fse in the two appeals, 

Henderson, J. :—1 have hed the advantage of reading the 
judgment which has Just been delivered by my learnad brother, and 
have but little to add. Although ths case isa difficult one, I agree 
with the conclusions reached by him with regard to all the points 
which have been argued before us. 

The main point in dispute between the parties is the interpreta- 
tion of the lease, According to the appellant the clause with regard 
to alluvion refers to alluvion in the ordinary sense of the term. 
According to the respondent it is limited to the land demised and 
it only comes into operation, if there is a reformation in sita of this 
land after previous diluvion, 

An agreement of this kind is extremely common; but this is the 
first occasion on which I have heard it argued, that the agreement 
with regard to alluvion is confine! to the land demised. Itis diffi- 
cult to see why a tenant would agree to enter into such an agrees- 
ment ; while running the risk of a loss, he could not possibly gain 
anything out of it. 

In order to get over this practical difficulty Mr. Mitter argued 
that at the time of the lease some of the lands demised were actully 
in the bad of the river. He accordingly contended that the agree- 
ment with regard toallavion was intenlel to be limited to that 
land. He based this argument firstly, upon the use of the word 
‘river’ in the document, and secondly, upon the fact that it was 
discovered in the course of some Daara proceedings taken by the 
Revenue Officers shortly after the execution of this lease, that in 
fact there had been diluvion to a considerable extent. We asked 
to say that this diluvion could not possibly have occurred ia the 
interval between the execution of the lease and the action of the 
Revenue Officers, ss 

I am bound to say, that, if it was known to both parties that a 
considerable portion of the land demised wae actually in the bad of 
the river at the time, I should have expected that such an important 
fact would be set out in the documeat in plain terms as was done 
in the case of the lease which was the subjact matter of the case of 
Maharaja Srisk Chandra Nindi, Shebait of Sres Sr Iswar 


e 
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Lakshmi Narayan Deb Thakur v. Midnapore Zemindary Company, 
Limited, (1) which was put before uson behalf of the appellant 
company. 

Be that as it may, it is impossible to hold that inthe present 
tase a part of the demised-land wasinthe bed of the river at the 
time, The use of the word ‘river’ is of no asistance at all. It is 
merely found in the middle of a description of the various kinds of 
property covered by the lease, Every conceivable kind of term was 
used and it was obviously the intention of the parties to make it 
quite clear that every right in the demised land was included in the 
lease. It was not meant to bea statement of fact thata part of 
the demised land wis in the bed of the river at the time, 

The second argumentis mere speculation. Diluvion is some 
times gradual; On the other hand a river sometimes changes its 
course completely. It is impossible for us to say whether this dilu- 
vion took place after the execution of the lease or before it. In the 
second place there is nothing to show that the parties were aware of 
the true position ; in fact before the Diara maps were prepared and 
a comparison became possible, itis highly improbable that they 
were. Itis also to be noticed that the lease was actually executed 
not in Bengal but in Scotland. 

But supposing we were to accept this suggestion, the matter is 
really carried no further, Indeed itis more unlikely than ever that 
the tenant would be agreeable to make such an. agreement : the 
loss, instead of being problematical, was actually in existence at 
the time, 

I am, therefore, of opinion that this lease should be interpreted 
in the ordinary way, and I am quite satisfied that the reference to 
alluvion denotes accretion. That being so, the plaintiffs are 
prevented from claiming any additional rent on this account. 

In addition to the merits of the case, it was contended by the 
` plaintifs that this particular defence was barred under the provi- 
sions of section 104 J of the Bengal Tenancy Act and also by 
res judicata. 

The contention with regard to res fudicata, which is based upon 
the document Exhibit 6, was not raised in the lower Court and: no 
issue was framed with regard to ite In fact this exhibit was put in 
by the plaintiffs for quite another purpose. They used it in oppo- 
sition to the defence raised by the defendant company in issus 
No. a, Now, it is very difficult for a question of ms judicata to be 
raised successfully in an appellate Court, The immediate difficulty 

(1) (1937) 67 C. L. J. 202. 
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in the way of the plaintiffs was that the necessary. materials were 
not in the record. They have, however, been subsequently pro- 
duced here, and we have been able to consider the point with 
reference to tham. 


Now, the learned Subordinate Judge in that suit did not, in plain 
terms, decide that the defendants are liable to pay rent. Inthe 
decree itself, he left the matter open. The defendants raised two 
defences (r) that the land in question was reformation in situ ; and 
(2) the defence with which we are concerned in these suits, The 
learned Subordinate Judge dose not say a single word about either 
ofthem. He does not mention the potta or discuss its term’, It 
is, therefore, quite clear that he did nót decide either of them. 
He goes on to say; " The defendants’ contention in the present 
rent suit is the basis on which the Title Suit No. 452 of 193a of the 
Rajshahi Sub-Judge’s Court was brought by the present defendants, 
vecceneteceesecscessevccseosscsoreme Lho defendants have preferred appeal 
to the Privy Council, and that appsal is now pending for decision. 
It seems to me that neither parties would be prejudiced if this 
suit be decreed subject to the final decision passed in the said suit 
by the Privy CounciL" It seems to be clear that the learned 
Subordinate Judge thought that both these defences which had been 
raised before him were matters which would be decided finally by 
the Privy Council IF accordingly agree with my learned brother 
that'the defence in the present suit is not barred by res judicata, 

There remains the quéstion of section ro4 J of the Bengal 
Tenancy Act. Itis not necessary for me to deal with this point 
in detail, or to repeat what has been sald by my learned brother, 
I am of opinion that the defendant appellants are correct in their - 
contention of the point. They did dispute their liability to pay 
rent for this land on the ground that it was reformation in situ. 
That matter is now settled against them or they no longer dispute 
it, They merely say that, although they are liable to pay rent to- 
any other settlement holder, the plaintiffs are precluded by their 


_own lease from realising it, This is not a matter which is within 


the scope of section 104 H at all, In fact the defendants had no 
grievance of any sort until an attempt to realise this rent was 
actually made, They had no reason to suppose that the plaintiff 
would attempt to evade the terms of the lease. 

Mr, Bose has contended that the case comes within the clause 
(d) of Sub-section (3) of section 104 H of the Bengal Tenancy 
Act. One matter certainly does, and the fact that the defendants 
failed to take the necessary action, precluded them ‘from raising 
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the defence in the present suits, that the accreted land .is part of 
the original Patni, This has nothing to do with the defence which 
has been placed before us, 

I accordingly, agree that these appeals must be allowed. . 

Nasim Ali, J. :—After we delivered our judgments in these 
two appeals on July 27, 1938 but before we signed them, Mr. 
Bose said that in our judgment we did not deal with his conten- 
tion that the defence on which the defendants now rely in those 
two rent suita ought to have been made a ground of attack in the 
Rajshahi suit brought by them and that the defendants were 
precluded from taking this defence now by the principles of con» 
ttuctive res judicata laid down in section rr, explanation IV of 
the Code of Civil Procedure. It is true that in the course of his 
argument Mr. Bose raised this point, but when it was pointed out 
to him that the claim in the Rajehahi suit as disclosed by the 
judgments in that suit was based ona different cause of action 
and that in the absence of the pleadings in that suit it was not 
possible for us to go into that question the matter was not further 
argued and we thought that the contention was abandoned, Mr, 
Bose however said that he did not abandon his contention. We 
therefore heard him again on July ag, 1938. 

The argument of Mr. Bose was this t The Rajshahl suit was 
brought by the defendants in these two rent suits for getting a 
declaration—the entry in the Settlement Rent Roll relating to 
the amount of rent settled for the accretions to the Patni wefe 
wrong. They claimed this declaration on the ground that the 
lands were reformations in situ of the permanently settled lands 
of their Patni. They ought to have pleaded in that suit thit 
even if the lands were accretions they were not liable to pay 
any rent in view of the provisions contained in the Patni lease 
of 1866. 

In the absence of the pleadings in that suit it is very difficult 
to make out the exict mature. of that suit, There is nothing to 
show that that sult was a suit under section 104 H, The Secretary 
of Stite for India in Council cannot be made party ina suit under 
that section, But he was a party in that suit. That suit wher 
it came on appeal to this Court was treated by the Court. asa 
-deolaratory suit as contemplated by the proviso to section rrr A 
ofthe Bengal Tenancy Act. The Patnidars cause of action for 
declaration that they were not liable to pay any additional rent 
for the accretions could not ba said to have arisen until the pro 
prietors claimed rent from them in violation of the terms of the 
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Patni lease, There is nothing to show that before that suit the 
Patnidars’ right to hold the accretions without payment of any 
additional rent under the terms of the Patni lease was denied by 
the proprietors. Further the stipulations in the Patni lease are 
not binding on the Secretary of State. He was not at all interested 
in the controversy between the proprietor and the patnidars about 
their contractual rights or the breach thereof. The cause of 
action against him and the proprietors could not have been the 
same. If the patnidars wanted to litigate upon their title based 
on the Putni lease the suit would have been bad for multifarious- 
ness, It cannot be said therefore that the matter covered by ths 
defence in these two suits ought to have been a ground of attack in 
the Rajsbhahi swi#. Weare therefore unable to give effect to this 
contention. 

Henderson, J,:—l agree. In my view the present appellants 
had no cause of action in this matter until an attempt made by the 
tespondents to realise the rent. The proper method of sustaining 
their contention wasin a defence to arent sult and last Uy a 
decldtatory suit. ` 


H, K. B. | l Appeals allowed. 


Before Mr. Justico R, C. Milter and Mr, Justice A. N, San 


THE SECRETARY OF STATE FOR INDIA 
l IN COUNCIL S 


b. 
SURENDRA NATH GOSWAMI. 


l Damages, ruit for—Implied power in employer te suspend —Rfeci of improper 


suspension and employee’s right to sue—Frometion, if im the discretion 
of the employer —Rule 54 Part Ill of the Fundamental Rules, provisions ofa 
Service under the crown, mature of such service. 


There is no impHed power in the employer to punish a servant by suspea- 
sion. Ifa servant is suspended when there is no power of suspension, he cad . 
sue fot dartages for not belng allowed to work, if he was teady to work. 


* Appeal from Griginal Decree No 110 of 1936, with Cross-objection, against 


' the decree of Dhirendra Nath Guha, Esq. Subordinate Judge, ist Court, of 


Howrah, dated the agth of February, 1936, 
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If, however, there isa power to suspend, the effect of the suspension is to 
suspend the contract of service asa whole, with the result that the ssrvagt 
cannot insist on working or claim his pay for the period of suspension. 

Hanley v. Pease Partners Lid. (1) | Wallwork v. Flelding (a) followed. 

Promotion depends upon the disoretion of the employee ; and a servant 
cannot be beard to say in a Court of law that he’ ought to have been promoted 
during the period of his suspension, 

Rule g4, Part II of the Fundamental Rules provides that if à dismissed ox 


suspended government servant is reinstated on reconsideration or on appeal, 


the revising or appellate authority may give him full pay for the period of his 
abaencs of duty. The Civil Court, howeret, cannot snbstitate itself in the 
place of such departmental authority or the executive ; and to give redress ia 
such a case is the responsibility, and the sole responsibility of the executive 
gorernment. f 


All service under the Crown fs public service, that ts for public beneft. . 


Continued employment of a civil servant mightin many cases be detrimental 
to the Interest of the state just as muoh as continued employment of a military 
officer. It is, therefore, a fundamental principle, based on publico policy, that 
the Crown should have the unfettered discretion to remove a public servant 
at pleasure ; and even a contract to engage him fora fixed term, If there be 
no statute law authorising It, would not be avallable to him, sach a contract 
being void as against publio policy. This power to dismiss at will can only be 
controlled by a statute but cannot be abridged or controlled by rules or regu- 
lations of service, eren if those rules or regulations are framed ander powers 
given By a statute. Suoh rules and regulatlons would be regarded as directions 
given by the Crown for general guidance; and a dismismalor discharge of a 
servant in violation of them would not entitle him to an appeal to the Civil 
Court, but would leave him to appeal only to the administrative authorities : 
R, v. Dunn (3) | Gould v. Stuart (4) |. Shenton v, Smith (5) ; Venkate Rao 
v. Secretary of State for India in Council (6) followed, 
Appeal by the Defendant. 
Suit for damages for wrongful dismissal and for other reliefs, 
The material facts will appear from the judgment, 
Dr. S. C. Basah and Mr. Bhabesh Narayan Bose for thé 
Appellant. 
Messrs, Gopenira Noth Das and Sambhunath Banerjee for the 
Respondent, 
C., «A Y. 
The judgment of the Court was as follows ; 
This appeal by the defendant, the Secretary of State for India 
in Council, is directed against the Judgment and decree of the 


à) [1915] 1 K. B. 698. (3) [1922] a K, B. 66. . 
(9) [1896] 1 Q. B. 116. (4) [1896] A. C, 575. ` 
(5) [1895] A. C. a29. 

(6) (1990) L. R. G4 L, A. 553 65C. Le Í agi 
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learned Subordinata Judge of Howrah, dated the 29th Februiry, 
1936. By that Judgment and decree the plaintiff's claim was 
allowed in part. The plaintiff has also fleda memorandum of 
crost-ob]jections. | 

The plaintiff entered the servics of the East Indian Railway 
Company in 192r asa clerk and continued to be so till the end 
Ofi924. In rọs5 the Railway becamea State Railway, and the 
plaintiffs service was continued by the Railway Board acting on 
behalf of the Government of India, the plaintiff entering into a 
contract with the latter. The material terms of the contract which 
is printed at page 4 of Part II of the paper book are :— 

(i) the service was to be that of a monthly servant, terminable 
at any time on a month's notice on either side or by payment by 
Government of a month’s salary in lieu of notice, 

(ii) he was liable to immediste dismissal or suspensions with. 
out pay for refusal of duty, disobedience of orders, absence with- 
out leave, negligence ot misconduct or neglect of Government 
rules and orders applicable to his service, 

(ii) that he would bs bound by all general rules and -regula- 
tions of Government service with certain specified exceptions which 
are not material to the present controversy. 

- The Fundamental Rules made by Secretary of State for India 
in Council under section 95 B of the last Government of India 
Act, and supplementary rules made by the Governor Gsn:ral in 
Council under the Fundaméntal Rules were made applicable to 
his service. 

In :9a8 and part of rgsg the plaintiff was the head clerk in 
the office of the Permansnt Way Inspector at Howrah, Edwards 
being the Permanent Inspector, and Panchanan Dutt the pay 
clerk, The practice prevalent in the Permanent Way Inspsctor's 
office was that thumb impressions of the coolies had to be obtained 
in their pay bills at the time of payment. On some of the pay 
bills appeared some thumb impressions which were not of o»oli:s 
tamed therein but of three office peons. The plaintiff certified 
that those thumb impressions were of the coolies concerned, his 
case being that he did it at the request of Edwards. Whon this 
was discovered later ontwo of the said peons the plaintiff and 
Panchanan Dutt were placed on the 3rd July, 1939, on trial befors 
a Magistrate on many charges. The peons pleaded guilty and 
were convicted, Panchanan was acquitted but the plaintiff was 
convicted and sentenced to one year’s rigorous imprisonment by 
the Magistrate on the 28th February, 193r. His conviction an] 
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sentence were upheld on appeal by the Sessions Judge but on 
revision this Court acquitted him onthe 18th September, 193r. 
At the time of his arrest the plaintiff wasa clerk in the office 
of the Divisional Superintendent at Howrah at a pay of Ra. 93. 

On the 4th July, 1930, he was placed under suspension 
by the Divisional Superintendent Howrah. The order ran 
thus t— l l 

"You are hereby advised that you are placed under suspension 
with immediate effect (4-7-30) till the alleged case against you is 
finally decided.” 

On bis conviction by the Magistrate two notes were recorded in 
his service record at the instance of the Divisional Superintendent. 
One was that he was “placed under suspension from 4th July, 1930, 
to #7th February, 1931, and that {th pay was allowed”, The other 
was that he was “dismissed from the 28th February, 1931, for having 
been convicted by Court in a case of^ fraud—-re 1 payment of wages 
of staff? On bis acquittal the last note was cancelled and he was 
called upon to explain why he should not be dismissed for neglect 
of duty which had resulted in loss to the Railway, He submitted 
an explanation., He was not ultimately dismissed but discharged 
from service On the roth January, 1933, & month’s pay being given 
in lien of notice, He was given by the defendant 3(th of his pay, 
his pay being taken at Rs. 93 per month from the 4th July, 1930 to 
the 18th January, 1932 anda month's pay at Re ọ3 in lleu of 
notice. In the plaint after reciting the facts he averred that he was 
unjustly, improperly and illegally dealt with, " He claimed. 

(a) Rs, gxo as damages for wrongful dismissal, 

(b) Ra, rsr5- as gratuity. 

(c) Rs. 4812-0 being $( of his pay from 4th July, 1930 to 
37th February, 1931, at Ra. 93. 

(d) Ra 1039-13-0 being balance of pay including grade incre- 
ment from a8th February, 1931 to 18th January, 1932 at Re 97 a 
month. 

(e) Rf 3-10-0 being balance of pay on account of grade inore- 
ment from 19th January to 18th February, 1932. 

(f) Rs60o-13-0 being the allowance during period of leave 
said to be due to him—for 6 months from rgth February to 18th 
August, 1938. 

(g) Ra, 204-80. ‘provident fand bonus from 4th July, 1930 to 
18th August, 1932 with interest thereon. 

There was also a few other items which he claimed but it is not 
necessary for us to consider them. The learned Subordinate Judge 
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held that the plaintif had been discharged irregularly, that is by 
disregarding the rules prescribed. In answer to the defendany's 
contention that no damages for wrongful discharge could be claimed 
or awarded in the suit, as the plaintiff, being in service of the 
Crown, held his post during His Majesty's pleasure the learned 
Subordinate Judge said that the plaintiff no doubt held his post 
at the pleasure of His Majesty but that “ His Majasty is a consti- 
tutional Monarch and even his pleasure is not wanton and irres- 
ponsible but must be constitutional and expressed through consti- 
tutional channels, Itis therefore the case that in every case of 
Crown servants rules are prescribed for dismissal or discharge and 
even the humblest of His Majesty’s servants is not dismissed or 
discharged except strictly according to those rules, The very fact 
that rules are framed shows that itis notto bea case of wanton 
pleasure but constitutional as expressed in these rales. Indeed the 
rules made are the formal expressions of His Majesty's pleasure. 
If therefore you do not follow the rules not only do you do wrong 
to a Crown servant but are at the same time guilty of not carrying 
out His Majesty’s pleasure and the servant wronged -would be 
entitled to invoke the aid of His Majesty’s Court for such redress as 
are available to him in law, ” 

The rules referred toin this part of the Subordinate Judge's 
judgment are the Fundamental Rules framed under section 968 of 
the last Government of India Act. 

We have quoted this part of the Subordinate Judge’s judgment 
in exfenso for the purpose of recording our unqualified dissent, 

All service under the Crown is public service, that is for: public 
benefit, Continued employment of a civil servant might in many 
cates be detrimental to the interest of the state just as much as 
continued employment of a military officer, An act of indiscretion 
on the part of a civil servant may involve His Majesty in war, It 
is therefore a fundamental principle, based on public policy, that the 
Crown should have the unfettered discretion to remove a public 
s2ryant at pleasure, and even a contract to engage him for a fixed 
term, if there be no statute law authorising it, would not be available 
to him, such a contract belog void as against public policy [ E. v, 

Duan (1)) This power to dismiss at will can only be controlled 
by a statute Gowld v, Sfwar? (2) but cannot be abridged or con- 
trolled by rules or regulations of service [Shenton v. Smith (3)], 
even if those rules or regulations are framed under powers given 

(1) (1896] 1 Q. B. 116. (a) [1896] A. C. 175. 

(3) [1895] A. C. 229. 
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by a statute [ Fenkata Rao v. Secretary of State for India in Council 
(1)} Such rules and regulations would be regarded as directions 
given by the Crown for general guidance and & dismissal or dis- 
charge of a servant in violation of them would not entitle him to an 
appeal to the Civil Courts but would leave him to appeal only to 
the administrative authorities, 


The learned Subordinate Judge, however, disallowed the claim 


for damages for wrongful discharge on the ground that the discharge 
wag & valid one in terms of the contract of service, a month's pay 
being given to the plaintiff in lieu of notice, With this view we 
agroec. ' 


The learned Subordinate Judge gave the plaintiff a decree on 
the basis that the plaintiff was entitled to full pay at Rs, 93 a month: 


from the 4th July, 1930, (the date of his suspension) till the 18th 
January, 1932 when he was discharged. The reat of his claim wat 
dismissed, The defendant urges that the decree thus given ought 
to be discharged. The plaintiff presses his memorandum of cross- 
objections in respect of what we have stated as items Nos. (e) and 
(g) of his claim and he further claims an additional amount falling 
within item No, (d) on account of grade increment, We can at 
once say that his cross-objections have no merits. He is not entitled 
to the sums claimed in item No.(g) which according to him 
represents the amount which his employer ought to have contri- 
bated to his Provident Fund from 4th July, 1930 to 18th August, 
1932 The claim from roth January, 1932 to 18th August, 1932 is 
preposterous for he was validly discharged from service on the Igth 
January, 1932. For the rest of the period he has no claim under 
the Provident Fund Rules because for this period he did not contri- 
bute anything. His claim for increased grado pay is also untenable 
for promotion depended upon the discretion of his employer. He 
cannot be heard to say in à Court of law that he ought t» have been 
promoted during ths periol of his suspension. .If he had been 
reinstated after suspension he could have preferred -that claim 
before bis departmental superiors but certainly that is nota matter 
forthe Court.  ' 

We will now take up the, points involved i in the defendant's 
appeal. 

The plaintiff was suspended by the order which we have quoted 
above, Intermsof that order the suspension would have ‘lasted 
till ius 18th September, 1931, when the case against him Wis finally 


() (1936) L, R. 64 T, A. 55; 65 C.L. J. 951 
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disposed of by thie Court, Butin the meantime in his service 
sheet a note was recorded that his suspension lasted till the a7th 
February, 1931. This note was recorded on ths footing that his 
dismissal since recalled, was from the day following. Woen the 
note about his dismissal was cancelled the other note was left as it 
was and the period of suspension wis not extended. One would 
have ordinarily attributed it to mere omission, but in Ex. V1 (II-29) 
~~dooket from the agent, East Indian Railway—-there i$ a note that 
the suspension was from 4th July, 1930 to s;th February, 1931. 
On theae materials wa hold that the suspension lasted ap to the 
ath February, 1931. 


Two propositions are, in our jadgmsnt, well established. Ths 
first is that there is no implied power in the employer to punish a 
servant by suspension [Hanley v. Pease Partners Lid. (1)). If a 
servant is suspended, when there is no power of suspension he can 
sue for damages for not being allowed to work, if he was ready to 
Work. If, however, there isa power to suspend, the effect of the 
suspension is to suspsad the contract of service as a whole, with the 
result that the servant cannot insist on working or claim his pay for 
the period of suspension [ Wallwork v. Fielding (2)|. The question 
in this case therefore is whether there wis power to suspend. The 
expresa clause in the plaintiff's contract dealing with suspsnsioa 
(clause 2) may not be h»lpful to the defendant on the ground that 
the charge of misconduct on hie part was not finally established, 
he being finally acquitted, and he was suspanded not on the ground 
of negligence. Bat clause (3) made him bound by all general rules 
and regulations of Government servics. The rules in part III of 
the Fundamental Rules gave to his superiors, in this case the 
Divisional Superintendent, power to suspend pending an enquiry 
into his alleged misconduct. "hus as a matter of law the plaintiff 
cannot get anything by way of salary or damages for the period 4th 
July, r930 to the a7th February, 1931. Hs has been paid by the 
defendant «th of this salary as allowaace for this period under the 
Fundamental Rules and he aannot claim anything more, 


For the period a8th February, 1931 to the 18th September, 1931. 
there was no order of suspension in force and the pliintif would 
be entitled to his salary unless itis shown that by his conduct or 
for some other reason he was deprived of this right, There can be 
no doubt that the plaintiff was always ready to rejoin his work, We 


(1) [1915] x K. B. 698. > 
(2) [1923] 2 K, B. 66. 
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have found that the effect of certain orders passed by the Divi- 
sional Superintendent wasto terminate the period of suspension 
on the 27th February, 1931 but none of these orders were commu- 
nicated to the plaintiff The plaintiff did not Join work on the 98th 
February, 1931 because on that date there was an order of dismissal 
passed against him. It is true that the order of dismissal was sub- 
sequently cancelled but it was this order and nothing else that 
prevented the plaintiff from joining work. The order cancelling his 
dismissal as from the 28th February, 1931 was alío not communi- 
cated to bim. The plaintiff, therefore, has done nothiag which 
would deprive him of the right to get his salary for this period when 
the contract of service was in full force, We find therefore that he 
is entitled to pay at the rate of Rs. 93 per month from the period 
28th February, 1931 to tha 18th September, 1931. 

Then remain the period roth Ssptembsr, r93r to tha r8th 
January, 1932. When the order of acquittal was passed by this 
Court on the former date the plaintiff at once asked for permission 
to rejoin work. This permission was refused. There was n» order 
for suspension in existence during the period. The plaintiff haviog 
done all he could to perform his part of the contract he was 
certainly entitled to his pay for this perlod also at the rate of Rs. 93 
per month. 

Mr. Das for the respondent has, however, contendel before us 
that the plaintiff is entitled to get full pay for the whole period from 
the 4th July, 1930 to the r8th January, 1932. He puts his conten- 
tion in the following way: He saysthat the payment to him of a 
month's salary from the roth January, 1932 amounts to relastate- 
ment and under Rule 54, Part III of the Fundamental Rules his 
client is entitled to full pay for the whole period of suspension, 
Weare unable to accept this contention for two reasons Firstly 
the said payment was in lieu of notice in terms of clause (1) of the 
contract of service, It does not amount to reinstatemsnt, He 
applied for reinstatement but his prayer was refussd by the Agent 
on appeal Secondly the said rule provides that if a dismissed or 
suspended government servant is reinstated on reconsideration of 
on appeal the revising or appellate authority may give him full pay 
for the period of his absence of duty. The Civil Court cannot in 
eur judgment, substitute itsslf in the place of such departmental 
authority or the executive. To give redress in such a case, to use 
the langitage of Lord Roche, isthe responsibility, and the sole 
responsibility of the executive government, We cannet accordingly 
accede to Mr, Dass’s contention. 
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The result is that the croa*objections are dismissel and the 
appeal decreed in part. The claim of the plaintiff for pay at tha 
rate of Rs 93 per month from the 28th February, 1931 to the r8th 
January, 1932 is decreed and the rest of his claim dismissed. The 
decree of the Subordinate Judge to be modified accordingly. As 
the success is divided we direct the parties to bear their respective 
costs throughout, 

D. Re Appeal allowed in part ; 
. Cross-obfection dismissed, 


PRIVY COUNCIL. 


Presenr: Lord Wright, Lori Romer, Lord Porter, Sie Shadi 
Lal and Sir George Rankin. 
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(ON APPEAL FROM THE Higa COURT OF JUDICATURE AT LAHORE] 


Criminal Law—Frocedure—Pardos —Tender by Magistrats to persen accused 
with ethers on condition of disclesimg information — Abprower sxamined 
by Magistrate—Subsequent withdrawal of charges against apprewer on 
application of prosecttion—Whether remaining accused persons entitled 
to trial before Sessions Fudge —Code of Criminal Procedura (Act V of 1898), 
Sections 337 aud 404. i 
Sectlon 337 of the Code of Criminal Procedure in the case of certain offences 

empowers certain Magistrates at any stage of the investigation or trial of the 

affenoa, with a view to obtaining the evidence of any person concerned Ia or 
privy to the offence, to tender to hima pardon on condition of his making a full 
and true disclosure of what he knows relative to the offenoa. The sedton also 
provides that a Magistrate whd tenders a pardon is to record his reasons for so 
doing, and that every person accepting a tender under the section is to be 
examined in the Court of the Magistrate and ia the subsequent trial, 1f any. 


Section 494 of the Code provides for the withdeawal from the prosscutioa of 
the Public Prosecutor, and for the subBequert discharge or acquittal as the case 
inay b8 of the accused. f 
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If the manner in which a tender of pardon is made follows ia substance the 
method prescribed by section 337, then the section must apply, and minor and 
immaterial irregularities or variations cannot bs taken to affect {ts operation, 
The section provides special machinery having tbe pecullar feature that the 
pardon granted “ander the section ls tendered asa judicial act and under the 
specla! precautions, rules and oonsequences which the statute sets out, The most 
Important consequence of the section is that when a Magistrate has tendered the 
pardon the trial must not be by another Magistrate even though he be vested 
under section 30 of the Code with power to try such offence in question, but 
must be by the High Court or by the Sessions Court. 


One, B. F. S., was charged with five others with conspiracy and with using as 
Eenulue a document known to be forged. The District Magistrate, after consulta- 
tion with the Local Government, and with its consent, offered two of the persons 
charged, S. D. and V. M., a promise of pardon if they would make true and full 
disclosure of facts in their knowledge relating to the offences charged. The 
Magistrate did not, as prescribed by sectlon 337 (1A), record his reasons for offer- 
ing the pardon, Indie course S. D, and V. M. were examined as witnesses for 
the prosecution by the Magistrate trying the case, That Magistrate then, on 
application by the Public Prosecutor, allowed the latter to withdraw the prose- 
cution against S. D. and V. M. under section 494 of the Code. B. F.S. 
objected to that course, and claimed that he was entitled noder the operation of 
section 337 to be committed for trial by the Sessions Court. His objection was 
overruled, and his trial continued and resulted in conviction 


Held, that the course taken with regard to the pardons offered to S. D. and 
V.M. came within the terms of section 337, and that the prosecution were 
accordingly not entitled to ignore the provisions of that section, and wera too late 
to proceed under section 494. It was immaterial that the Magistrate had com 
mitted the irregularity of failing to give reasons as prescribed by section 337 (1A) 
for offering the pardons, and that he had tendered that perdon only after con- 
sultation with, and with the consent of, the Local Government, the essential fact 
being that a pardon had been tendered. 

Privy Council Appeal No. 38 of 1938 by special leave from con: 
viction and sentence recorded by the Special Magistrate, Lahore 
District, by way of appeal against a ruling by the Division Bench of 
the High Court, Lahore, dated October a9, 1934, (52íde and 
Coldstream. JJ.) on an objection raised by the appellant during his 
trial, 


The accused, Bawa Faqir Singh, was charged with five other 
persons with conspiracy and with using as genuine a document 
known to be forged, offences under sections 120 B and 471 respec- 
tively of the Indian Penal Code, and was convicted and sentenced, 
To two of those accused with hima .perdon was tendered, by the 
District Magistrate if they would undertake to make true and ful] 
disclosure of all the facts within their knowledge regarding “the 
criminal activities” of the appellant, After the pardons had beer 
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c accepted and the two approvers had given evidence as witnesses for 
ig) the prosecution before the Special Magistrate who was trying the. 


Bawa Faqir Singh case, the Public Prosecutor applied to the Special Magistrate for 
"e D prar permission to withdraw from the prosscation of the approvers, 
Be eee under section 494 of the Criminal Procedure Code which permit 
elon was granted. During the appellant's trial, he objected to whit 
had been done, and claimed that section 337 had been called into 
operation by it, with the result that he was entitled to bs committed 
for trial by the Sessions Court. The Special Magistrate overruled 
the objection, and a Division Bench of the High Court upheld his 
ruling. The accused now appealed to His Majesty in Council. 

The facts are set out in detail in the Judgment of the Board, 

J. M. Pringle, for the Appellant : The question for decision is 
whether the Magistrate had jurisdiction to try the appellant after 
conditional pardon had been tendered to a person who was accused 
with him. (Counsel referred to the policy of the law in allowing 
the Courts in certain cases to act on tainted evidence, and referred 
to sections 339, 343, 401 and 494 of the Code of Criminal Procs- 
dure) As to section 343, it is submitted that whenever a bargain is 
made with an accused whereby he gives evidence the provisions of 
section 337 come into operation, In this case all the factors 
necessary to make section 337 (2A) operative were present. It 
cannot be said that it was not the Magistrate who tendered the 
pardon simply because he consulted with the Local Government 
before doing so, and obtained their approval, The Local Goverm 
ment never purported itself to tender the pardon, and had in any 
case no power to do so. While it is left to the Magistrate to tender, 
he cannot do so swo sof, because he may well know nothing about 
the case involved. The nature of the case and the necessity of 
tendering a pardon would be matters needing to be brought to his 
notice by those interested, The pardons having been tendered as 
they were, the provisions of section 337 were brouzht into opere- 
tion, and could not be ignored by following the procedure under 
section 494. 

(Lord Romer 1—1s the question not whether the District Magis 
trate was acting under section 337 or the Public Prosecutor under 

- section 494 ? A pardon having been tendered, and a bargain made 
with the proposed approver, must it not bs taken thatit was the 
Magistrate who was acting, and acting under section 337 ?) 

G. D. Roberts, K.C, W. Wallach and J. Megaw tor the Crown: 
What was actually done in connection with the tendering of the 
pardon is really a question of fact. If the District Magistrate was 
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indeed acting under section 337, then the appellant's trial was 
& nullity, in which case the Crown can only ask that ths conviction 
be set aside, the Courts in India being left to take such further 
proceedings as they may decide on. If the facts show that what was 
done was not done under section 337, then the trial will not bea 
nullity whatever wasin fact done. The trial will rsmain lawful 
notwithstanding that some official may have, in tendering pardon, 
done something which he had noright todo. The witnesses in 
question having been examined, the only question is what weight 
should be attached to their evidence. Itis submitted that the 
action of tendering the pardons was taken on the Local Govern 


ment's power to act outside section 337. There was the alternative - 


procedure open of withdrawing the prosecution against one of the 
accused and examining him asa witness. Such procedure would 
not be illegal even if not desirable. (Counsel referred to King 
Emperor v, Har Prasad Bhargava (1) with reference to the general 
right of the Local Government to refrain or to promise to refrain 
from prosecuting.) 

It ig necessary to examine closely exactly what was done, and 
that, it is submitted, shews that the pardons tendered were not in 
terms which would bring section 337 into operation. They contained 
the phrase, “The Governor in Council is pleased to direct that 
eee eeeieosseesse NO action shall be taken... That. being a 
direct order to the District Magistrate to drop the proceedings if 
full disclosure is made, section 337 would not apply, Furtber, no 
reasons were recorded by the Magistrate ag prescribed by 
section 337 (1A), which is another indication that the action taken 
wos not under that section. 

(Lord Wright—Can you show that in a case coming under 
section 337, the Local Government have the power to jettison that 
section? The question ’is whether the section is mandatory iu 
cases which fall under it), 

If the appeal is allowed, the order made should, it is submit- 
ted, take the form which was used in Aas Bihari Lal v. 
Emperor (2). 

Fringle, in reply, referred to Padan Singh v. King Emperor (3) 
and Dans Singh v. Emperor (4) The question whether the 
Local Government had power to offera pardon isnot, it is sub- 


(1) (1922) I. L. R. 45 All. 226. 

(3) (£233) L. R. 60 I. A 3544 8 C. L. J. goo. 

(3) (1906) 10 C» W. N. 847 (848), . 
(4) (1906) I.L. R.*43 Cale. 1353. ui 
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mitted, relevant bers, The Government order said that the appro- 
vers “ may be offered a promise of pardon.«.. e. ",— There i$ no 
direction to the Magistrate to offera pardon. In this case there 13 
an offence to which section 337 applies a pardon by a Magistrate 
empowered to grant a pardon, -and examination as witnesses of the 
persons  receiviog the pardon. In those circumstances the 
Magistrate was bound to commit the appellant to the Sessions 
Court. 

. C. A. Y. 

The following judgment was deilvered by " 

Lord Wright :—The appellant was convicted and sentenced 
on the 38th May, 1936, by the Special Magistrate of the District 
of Lshore under section 120B (conspiracy) and section 47t (using 
as genuine a forged document known to be forged) of the Indian 
Penal Code. The sentence was a sentence of rigorous imprison 
ment for five years. The conviction and sentence were confirmed 
on appeal. The ground of this appeal is that the Special Magistrate 
had no jurisdiction to try the case, since it came within the 
provision of section 337 of the Code of Criminal Procedure, and 
could only be lawfully tried in the circumstances of the case by 
the High Court or Court of Session. This objection was overruled 
bya decision of the High Court of Lahore and in effect it is 
from that decision that this appeal is brought. 


The facts which are so far as relevant not in dispute may be 
shortly stated. The appellant, an advocate of the High Court, 
acted as counsel for G. S. Kochar, who was plaintiff in a suit in 
the Court of the Senior Subordinate Judge based ona promissory 
note, The plaintiff succeeded against two of the defendants, both 
before the Subordinate Judge and on appeal. Meantime com- 
plaints had been made by Durga Das, the defendant, against whom 
the case was dismissed, that his signature to the promissary note 
had been forged. On the r4th May, 1928, the District Magistrate, 
acting on a police report, directed the issue of warrants against 
aix persons, including the appellant and two other persons Sain 


— Dass and Vishwa Mitter. Onthe 3rd June, 1928, the District 


Magistrate had brought before him Sain Dass, who. was then in 
custody, and read over to him a document which had been 
enclosed with a letter sent to him by the Local Government, 
The letter, which was in answer to & communication from the 
District Magistrate on the. question of obtaining evidence 
from one or more of the accused persons, was in the following 
terms ;— 
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"Subject Grant of a promise of pardon to Sain Dass son of 
. L. Nagar Mal. 
“Sir, 

"In reply to your unofficial note No, 751, dated the 19th May, 
1928, I am directed by the Governor in Council to state that 
Sain Dass may be offered a promise of pardon inthe terms of the 
enclosed draft. 

"The said enclosed draft ran as follows :— 


"PROMISE. 
"Whereas Sarm Dass son of L. Nagar Mal, caste Khatri, 


a a [E Singh son Manager, Central Co-operative Bank, 
2. Ram Lal son of Kesho Karnal, has undertaken to make a full and 
Murray k Post Maste true disclosure of the whole of the facts 
3. Ganda Slogh Kochar within his knowledge regarding the crimi- 
agg ue ME of pal activities of B. Fagrr SrNGH son of 
Dina Nath, Clerk, Feroze- B, Bir Singh, Bhalla, Advocate, High 
pore Arsenal, 

Court, Lahore and other persons men 
tioned in the margin, and whereas His Excellency the Governor 
in Council is pleased to direct that on condition of the said Sain 
Dass making such a full and true disclosure, no proceedings shall 
be taken against him with respect to the said offences, the Deputy 
Commissioner of Lahore is hereby authorised to inform the said 
Sain Dass that no proceedings will be taken against him if he makes 
& full and true disclosure of the whole of the circumstances of the 
cases in question within his knowledge and repeats the same when 


called upon to do so in any court of justice. 


By order of the Governor in Council 
| (Sd. H. M. COWAN, 

Simla Home Secretary to Government, 
Dated the 29th May, 1938. Punjab." 
Sain Dass, whenthe draft was read over to him, accepted the 
terms. The District Magistrate then recorded the following 

Order t— E 

"Sein Dass present, Conditions explained to him and accepted 
by him. Public Prosecutor is authorised to withdraw the case 
against him, l 

(Sd.) S. H. PUCKLE, 
o g6” 

Mr. Puckle held the offices both of District Magistrate and Deputy 
Commissioner. 


333 
PC. 
1938. 
d 
Bawa Fagir Singh 
y. 
The King- Emperor, 


Lord Wright. 


[mus romaa 


334 


(&l: 


Bawa Faqir Singh 
~ Yr 
The King-Emperor. 


Lerd Wright. 


THE CALCUTTA LAW JOURNAL, {Von, LXVIII, 


The proceedings in the case were very delayed and pro- 
tracted. Eventually, after various protests and objections by the 
appellant, the Public Prosecutor applied to Mr. Luthra, the Special 
Magistrate, to whom the case had been transferred and who was 
vested with the powers under section 30 of the Code, for permission 
to withdraw from the prosecution of Sain Dasa, The Special Magis- 
trate, by order dated the 4th July, 1932, allowed the Public Prosecu- 
tor to withdraw the case under section 494 of the Criminal Proce 
dure Code. The appellant objected to this order on various grounds, 
in particular that the case could only properly proceed under 
section 337, whereas the prosecution were seeking to have the 
case tried otherwise than before the Sessions Judge as section 337 
would require. Sain Dass was thereupon called on the gth March, 
1933, 28 a witness for the prosecution before the Magistrate, Mr. 
Luthra. On the 7th April, 1933, another of the accused, Vishwa 
Mitter, was called before an Additional District Magistrate at 
Lahore, and a conditional promise of pardon was read over to him 
by the Magistrate, the mamo procedure being followed as in the 
case of Sain Dass, Vishwa Mitter accepted the offer. An appli- 
cation was then made to the Special Magistrate, Mr. Luthra, for 
leave to withdraw the case against Vishwa Mitter under section 
494 of the Code. Objection was made by the appellant on much 
the same grounds as in the case of Sain Dass, but the Magistrate 
made the order and in due course Vishwa Mitter gave evidence be- 
fore the Magistrate. 

On the 26th May, 1936, Mr. Luthra, having completed the 
prolonged proceedings, gave judgment acquitting two of the 
accused, but finding the appellant and one other of the accused 
guilty under sections 120B, 467 and 471 of the Indian Penal Code, 
and imposing on the appellant and the other accused who was 
found guilty, & sentence of rigorous imprisonment for five years. 
This sentence was confirmed on appeal with a variation in respect 
of the conviction, 

During the proceedings it was clear that the Special Magistrate 
did not intend to commit the accused to the Sessions Court 
as required by section 337. Not only did he sanction the 
discharge of Sain Dass and Vishwa Mitter under section 494, but he 
framed chargss against the appellant before the examination of the 
witnesses was completed, under section 354, instead of proceeding 
under sections 306-210, which apply to committal for trial. The 
appellant objected to this course, claiming that he was entitled 
to be committed for trial under section 337, but his objection? 
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were overruled, eventually by a Divisional Bench of the High 
Court consisting of Mr, Justice Bhide and Mr. Justice Coldstream, 
who on the agth October, 1934, delivered judgment, rejecting the 
objection with the result that the tria] continued and was concluded 
before the Magistrate as already stated. " 


The question is whether section 337 and the material sec- 
tions which follow have been brought into operation by what 
was done by the magistrates when they offered a tender of pardon 
to tbe two approvers, and by what happened subsequently. 
It will be convenient to summarise briefly the relevant sections of 
the Code. 


Section 337 is limited to certain offences, including those triable 
exclusively by the High Court or Court of Session, or any offence 
punishable with imprisonment which may extend to ro years. 
These latter words cover tke offences with which the appellant 
was charged, The section empowers certain magistrates, at any 
stage of the investigation or inquiry into or the trial of the offence, 
with a view to obtaining the evidence of any person concerned in 
or privy to the offence, to tender to hima pardon on condition 
of his making a full and true disclosure of what he knows relativo 
to the offence, A magistrate who tenders a pardon under tha 
section is to record his reasons for so doing, and furnish a copy to 
the accused if required. Evety person accepting a tender undet 
the section is to be examined in the Court of the magistrate and in 
the subsequent trial if any. 


Subsection 2A is the section vital to this csse. [t provides 
that s= 


"(sa) In every case where a person has accepted a tender of 
pardon and has been examined under sub-section (2), the Magisttato 
before whom the proceedings are pending shall, if he is satisfied 
that there are reasonable grounds for believing that the accused is 
guilty of an offence, commit him for trial to the Court of Session ot 
High Court, as the case may be." 

Section 338 gives power to ths Court to which commitment is made 
to tender or order the magistrate to tender a pardon on the similar 
condition, Section 339 deals with the trial of a person to whom 
a conditional pardon has been gfanted under sections $37 and 
$48 if the Public Prosecutor certifies that he has not fulfilled the 
condition of full and complete disclosure. Section 339 A provides 
that a person by whom a tender of pardon has been accspted, when 
tried undet section 339, is to be asked whether he pleads that he 
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has complied with the conditions of the pardon, and if it is found 
that he has, he shall be acquitted. 

Before considering tbe rival contentions in this appeal, it will 
be necessary to refer to section 494, which itis said on behalf of 
the respondent is the section used in the proceedings. That section 
enables the Public Prosecutor with the consent of the -Court to 
withdraw from the prosecution before the jary return a verdict or 
where there is no Jury before judgment is pronounced, whereupon 
the accused shall be discharged if the withdrawal is made 
before a charge has been framed, or if it is made after a charge 
has been framed or no charge is required, he shall be acquitted. 

The respondent claims that it was under section 494 that the 
cbatge was withdrawn by the Public Prosecutor, that! this was done 
with the consent of the Court, and accordiogly that the accused 
has no right to claim that he is entitled under section 337 to trial 
by the High Court or a Sessions Court, while the approver cannot 
claim the benefit of the procedure for bis trial provided -by sec- 
tions 339 and 339 A. Under clause (a) of section 494 the approver 
is merely discharged, which means that he may again be put on 
ttlal for the same offence, 

It is clear that in the case of each of the two approvers, Sain 
Dass and Vishwa Mitter, the application to withdraw was made 
and the consent of the Court was given as under section 494 But 
the issue to be determined here is whether the action previously 
taken in tendeting a conditional pardon and on its being accepted, 
examiniog the approvers did not constitute action only consistent 
with being taken under section 337 and therefote debafring the 
prosecution from claiming that they were entitled thereafter to 
Ignore the provisions of section 337 and proceed under sectioa 
494. Thəir Lordships are of opinion that the prosecution were 
not so entitled, and therefore it is not necessary here to discuss 
the precise effect of section 49} Or to consider any question which 
might arise in regard to section 343, which by its express terms 
does not apply to section 337 if action were not taken under that 
section. In thelr Lordships’ judgment what was done here comes 
sabstantially within section 337. The offences charged were with: 
in the section, The tender of pardon was made by a magistrate, 
within the terms of the section. It was expressly made on condi- 
tion of the person to whom it was addressed making a full: and 
true disclosure -of the whole of the facts (or circumstances) withia 
his knowledge. Itis next to be observed that the persons who 
accepted the tenders of pardon from the magistrates, were sevorally 
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examined before the magistrate taking cognizance of the offence. 
The requirements of subsection sa then automatically came into 
force, which are that the accused, if there are reasonable grounds 
for believing that he is guilty of the offence, is to be committed 
to the Court of Session or High Court. It is said that the 
magistrate has not recorded his reasons as required by subsection 
1A. But that is merely an irregularity on the part of the magis- 
trate. The right of the accused or the approver cannot be affected 
because ths magistrate has feiled to comply with a requirement 
imposed for the benefit of the accused. Nor is it material in 
their ! ordships’ Judgment that the magistrate in tendering the 
pardon did so after consulting the Local Government and with 
its authority. That isan internal matter of administration, which 
cannot affect the position of the accused or the approver. The 
essential fact is that the pardon was tendered to the approver by 
the magistrate, Itis obvious that the proceedings so taken under 
section 337 were different in character from the course which 
would have been taken under section 494. This latter section 
belongs to a different chapter of the Code, Section 337 falls under 
Chapter X N1V, which deals with general provisions as to inquiries 
and trials. Section 494 falls under the Chapter XX XVIII, which 
is headed “of the Public Prosecutor,” that is to say, the former 
section deals with the action of a judicial, the latter with that of 
an executive, officer. Section 494 says nothing about pardons at 
al. Itgivesa general executive discretion to withdraw from the 
prosecution Subject to the consent of the Court, which may be 
determined on many possible grounds, ons of which no doubt 
ls that the person in respect of whom the charge is withdrawn 
may be willing to give evidence. But the whole procedure and 
the various consequences under section 494 differ from those under 
section 337. No doubt, ata later stage in the present proceedings 
the prosecution sought to bring themselves under section 464, by 
purporting to take action under it, but it was then, in their Lord. 
shipe judgment, too late to change the position either aa against 
the appellant or as against either of the approvers. Itis said that 
the Local Government did not intend to act under section 337, 
but if their overt acts are such as to be only capable of being 
_teferred to that section, their intention not to act under it cannot 
matter, Itis not necessary to consider whether the prosecution 
bad a desire to reap the benefits of section 437, while also desiring 
to evade the consequence of having to try the case before the 
High Gourt or Court of Session, becausa in their Lordships’ jadg- 
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ment it is impossible thus to make ths bsıt of both worlds If 
the manner in which the tender of pardon is made, follows in 
substance the method prescribed in section 337, then tbe section 
must apply, Minor and immaterial irregularities or variations 
cannot’ be taken to affect the operation of the section. Their 
Lordships do not seek in deciding as they do tothrow any doubt 
on the general prerogative right to pardon. They are dealing 
here with the special statutory machinery provided under section 
337, with ite peculiar feature that the pardon under that section 
is tendered asa judicial act and under the special precautions, 
rules and consequences which the statute sets out, One conse- 
quence, perhaps the most important, is that when a magistrate 
has tendered the pardon the trial must not be by another magis- 
trate even though he is vested under section 30 of the Code to try 
such an offence, but by the High Court or Sessions Court. 


For these reasons their Lordships are of opinion that the trial 
was without jurisdiction and hence that the appeal should be 
allowed and the conviction and sentence set aside. In their opinion 
the case should be remitted to the magistrate with direction to him 
to take the appropriate action under section 337 (24). 


They will humbly so advise His Majesty. 


D. L, Wilson, Ca : Solicitors for the Appellant, ý 
T'he Solicitor, India Office 1 Solicitor for the Crown, 
R, C. C. Appeal allowed, 
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PRESENT ; Lord Romer, Sir Shadi Lal and Sir George 
À Raskin, 


PESTONJEE BHICAJEE (FIRM) 
v. 


PATRICK H. ANDERSON. 


(On APPRAL FROM THE COURT or THE JUDICIAL Conurs- 
SIONER OF SIND.] 


Procsdurs — ÁAltackmeni — Estate bequeathed te husband and wife in separade 
shares —Children entitled te parent's share on kis or ker death — Action 
against child — Whetker interest In. parents shares of estate Hable io attach- 

_ ment—Code of Civil Procedure, (Act V ef 1908), section 60 (1) os 
Order 38, Rule x. 

A testator left property toa husband and wife in separate shares, providing 
that when the husband or the wife should die his or her share of the income of 
the estate should pass to their obildrea in equal shares, that when the surviving 
parent should die the capital should pass in the same way. A firm, having Insti. 
tuted a suit against one of the children of the husband and wife during their 
lifetime, applied under Order XXXVIII, Rule 5 of the Code of Civil Procedure, 
1908, for conditional attachment of tbe child's Interest in his parents’ shares of 
the estate ; 

Held, that the child's Interest in the parents’ shares on me within the words of 
section 60 (1) (m), and was consequently protected from. attachment. 

Privy Council Appeal No. 180 of 1938 froman order of the Court 
of the Judicial Commissioner, Sind, in its High Court jurisdiction, 
dated February 28, 1936, (Auprhand Bilaram and Mehta AJCC) 
affirming an order of the same Court in its District Comt moe 
tion, (Aston, A.J.C.), dated April r9, 1933. 

The respondent, Patrick H, Anderson, was interested in pro- 
perty which had been bequeathed to his parents “by a testator who 
died in 1928. The testator had bequeathed a portion of his estate 
to the parents in separate shares, witha provision that if one of 
them died his or her share of the income should belong to thé 
children in equal shares, and that on the death of the surviving 
parent the capital should similarly belong to all the ‘childred in 
equal shares. The appellants, Pestonjes Bhicajee, having instituted 
a suit against Anderson and others, applied to the Court of the 
Judicial Commissioner under order 38, rule 5 of the Code of Civil 
Procedure, 1908, for attachment of isfes alia Anderson's interest in 
the income and capital of his parents’ shares of the testator’s estate, 
Aston, A, J. C, held that the jnterest was protected from attach- 
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ment by the terms of section 6o (1) (m) of the Code of 1908, and 
the Judicial Commissioner's Court in its High Court Jurisdiction 
affirmed that decision, The firm appealed. 

Z, M. Jopling for the Appellants: The intention of section 6o 
(zx) (m) isto protect from attachment the interest known asa spes 
successionis, and the scope of protection offered by the sub-section is 
not to be extended beyond that, It is submitted that there could 
have been no reason for excluding from attachment an interest like 
that of the respondent, and that grave injastice would result if such 
protection were indeed afforded. The language of the sub-section 
cannot haye been intended to effect exclusion from attachment of 
all interests save vested interests, and a cOntingent interest under a 
will is not, it is submitted, within the purview of this enactment, 
Counsel referred to Halsbury's Laws of England Vol. 15, P. 707 
(and Edition) for a brief statement of the law, and to Mask v. 
Katlewsli (1) and In re Parsons (a). It is a rule of construction - 
that words cannot be read as extending the scope of preceding 
superlor words. See Crales’ Statute Law, 4th Edition, P. 167. 
Applying that rule here, the words “ mere contingent interest * must 
connote an interest similar in character to a spes iia but of 
inferior value. 

Counsel referred to Aas Chandra Tantra Das v. Dharmo 
Narayan Chuherbutty (3); Umes Chunder Sircar v. Musammat 
Zahoor Fatima (4) ; Ma Yait v. Oficial Assignes (5). 

[Sir Georgs Rankin referred to [Rafindra arain Singh v. 
Sundara Bibi (6)]. 

The word “ expectancy " is used in England to describe a a 
swccessionis, and that cannot be attached. But the respondent's 
interest is not a " mere expectancy ", and is one which may be 
attached. 

It is submitted that the distinction to be drawn between a spes 
successionis and a contingent interest is illustrated by section 6 (1) (a) 
of the Transfer of Property Act, 1882, which provides that a spvs 
swcctssionis is nol transferable at law, whereas a contingent 
interest is, —— l 

F. H. L, Errington for the Respondent: The respondent's 


(1) (1843) 1 Phillipe 342. 
(2) (1890) 45 C. D. §1 (57). 
(3) (1871) 7 Beng. L. R. 341. 
(4) (1889) L. R. 17 I. A. 201 (210) * I. L. R. 18 Calo, epi 
(5) (1929) L. R, 57 L A. 10; 51 C, L. J. 11a. 
. (6) (1925) L. R. sa I, À..962 ; 41 C. L. J. 383. 
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interest in his parents! shares of the estate, both as to capital and 
income, is a contingent interest, That intsrest' was ani remains a 
mere contingent interest within the meaning of section 6o (1) (m) of 
the Code, Counsel referred to section 6r of the Code, to the posi- 
tion under the Code of 1859, and to section r19 of the Indian 
Succession Act, 1935. 


Their Lordships’ judgment was delivered by 


Lord Romer:—By bis wil dated the 28th December, 1926, 
one John Alexander Anderson, who died in October, 1928, directed 
that the residue of his estate should be divided into 16 shares and 
he bequeathed three of such shares to his nephew C. S. Anderson 
and Winifred, his wife, and their issue as therein mentioned. By 
a codicil dated the agnd July, r927, the testator revoked that 
bequest and in lieu thereof he directed as follows :— 


“ The income from these three-sixteenths shall as long as C. S. 

Anderson and Winifred his wife are both aliva be divided, two- 
thirds to the wife &nd one-third to the husband, If one of them 
dies bis or her share of the income shall belong to their four 
children or the survivors of them in equal proportions and when 
the remaining parent dies the capital and income shall belong to 
the children then living in equal proportions. ” 
The respondent, Patrick H.'Anderson, is one of the four children of 
C. S. Anderson!and his said wife, and the question to be determined 
upon this appeal is whether, while both C. S. Anderson and his said 
wife were still living, the interest of the respondent in the income 
and capital of the three-sixteenth shares in the said testator’s 
residuary estate was liable to attachment and sale in view of para- 
graph (#) to the provisto to section 6o of the Civil procedure 
Code, 1908. That section so far aa relevant is as follows :— 


“§o,—(t) The following property is lable to attachment and | 


sale in execution of a decree, namely, lands, houses or other build- 
ings goods, money, banknotes,cheques, bills of exchange, hundis, 
promissory notes, Government securities, bonds, or other securities 
for money, debts, shares in a corporation and, save as hereinafter 
mentioned, all other saleable property, moveable or immoveable 
belonging to the judgment-debtor, or Over which, or the profits of 
which, he has a disposing power which he may exercise for his own 
benefit, whether the same be held in the name of the judgment- 
debtor or by another person in trust for him or on his behalf : 
"Provided that the following particulars shall not be liable to 
puch attachment or sale namely ;— 
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P.C. “(a) an expectancy of succession by survivorship or other mere- 
1938. ly contingent or possible right or Interest," 

penned VN The circumstances that have given rise to the appeal are as 
(Firm) follows, On the r4th January, 1932, the appellants instituted in the 


Patrick H. Anderson, Court of the Judicial Commissioner of Sind (District Court Juris 
eae diction) a suit against the respondent and others claiming a sum of 
xa Ra, 1,20,900. On the same day they applied to the said Court for 
attachment of (ister alia) the interest of the respondent in the in 
come and capital of the said three-sixteenth shares. This application 
was made under Order XXXVIII r. 5 of the said Code which pro- 
vides for conditional attachment before Judgment of property of a 
defendant whsre the Court is satisfied that such defendant with 
intent to obszruct or delay the execution of any decree that may 
be passed against him —{a) is about to dispose ofthe whole or 
any part of his property, or (4) is about to remove the whole or 
any part of his property from the local limits of the Jurisdiction of 
the Court. 

The application in due course came before Additional Judicial 
Commissioner Aston. He was satisfied that the conditions upon 
which an attachment could be made under the said rule had been 
fulfilled, but he held that the respondent’s interest in the said three- 
sixteenth shares was protected from attachment by virtue of the 
proviso to section 6o (1) of the Code. It was, he held, a “merely 
contingent or possible right or interest," within the meaning of para- 
graph (w) of the proviso. The appellants thereupon appealed to 
the said Court (High Court Jurisdiction). The appeal was heard on 
the a8th February, 1936, by Additional Judicial Commissioners 

á Rupchand Bilaram and Dadiba C. Mehta and was dismissed. From 
that dismissal the appellants, having obtained the necessary leave, 
now appeal to His Majesty in Council, 

In their Lordships’ opinion the decision appealed from was 
plainly right. The interest of the respondent under the codicil was, 
during the joint lives of his father and mother, unquestionably 
contingent, both as to income and as to corpus It was therefore 
expremsly protected from attachment by the plain terms of the pro- ` 
viso unless there be given to the words “contingent or possible 
right or interest" something other than their usual meaning. 
Various reasons were advanced by Mr. Jopling on behalf of the 
appellants why this should be done. It is not, he argued, all 

. contingent interests that are protected but only such interests as 
are “merely” contingent. Their Lordships, however, are unable 
to distinguish an interest that is contingent from one that je merely 
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contingent. Rupchand Bilaram and Dadiba C. Mehta A.].C.C. said 
that it was a distinction without a difference, and their Lordships 
agree with them. It was then urged that the words “or other merely 
contingent or'possible right or interest? should be construed as apply- 
ing only to such rights Or interests as are ejusdem generis with an 
expectancy of succassion by survivorship i, e. with a Spes fwecessionis. 
But in the first place a spes successionis is not in strictness a right 
or interest atall; and though their Lordships realza that a s/w; 
successions may not inaptly be described asa "possible" right or 
interest, that is to say as being something that will possibly reault 
in a right or interest being acquired (and the words “or other” in 
the present case seem to suggest that this wasthe view of the 
framers of the Code) their Lordships are unable to conceive of any 
genus of “right or interest" thit will include the species "ses 
succestionis” but exclude the species “contingent right or interest", 
For the éfusdem generis argument is based upon the hypothesis 
that a "ser successionis" is not a genus by itself but is a species of 
some larger genus Reliance was also placed by the appellants 
upon the principle enunciated in "'Craies Statute Law" at p. 167 in 
these words : ; 

“It has alwaya beon held that general words followiog perticular 
words will not include anything of a clase superior to that to which 
the particular words belong". 

Their Lordships do not desire to throw any doubt upon this 
principle. They fail, however, to see how itis applicable to the 
present case, forthey ses no way of determining the respective 
claims to superiority or precendenoy of a sfes successionis anda 
contingent interest. If value is to be the criterion, the hope of 
the only child of a millionaire of succeeding to his father's fortune 
may properly be ranked before his prospect of attaining a vested 
interest in a contingent legacy of £50. If on the other hand 
precedence is to be awarded according to the theory of probabi- 
lities his chance of getting something in the former case may be 
greater than his chance in the latter, It would depend upon thé 
nature of the contingetcy, Their Lordships are unable to get any 
assistance from the principle in question. l 
. It was further urged on behalf of the appellants that there can 
be no intelligible reason for protecting contingent interests from 
attachment, when, as is admittedly the case, vested interests that 
are liable to be divested get ro such protection. But, even assum» 
ing this to be true, it affords no justification for refusing to give 
effect to the plainly expressed intention of the legislature. Finally, 
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the appellants sought to get some support fpr their conteation 
from the fact that a contingent interest is transferable at law, 
whereas in view of the provisions of section 6 (r) (a) of the Transfer 
of Property Act, r88s, sfos successionis is not. This fact they 
contended afforded a reason for construing the words of section 
6o (r) of the Code of Civil Procedure as including nothing 
beyond what is described in section 6 (a) of the Transfer of Pro- 
perty Act, viz. : "the chance of an heirapparent succeeding to 
an estate, the chance of a relative obtaining & legacy on the death 
ofa kinsman, orany other mere possibility of alike nature." In 
their Lordships’ opinion this contention is wholly untenable. The 
fact that a contingent interest can be made the subject of a 


- voluntary transfer affords no reason whatever for supposing that 


the Legislature must have intended such an interest to be made 
the subject of a forced sale in attachment proceedinge Addi- 
tional Judicial Commissioners Rupchand Bilaram ani Dadiba 
C, Mehta in course of their judgment in the present case said 
this : 

Section 6 (a) of the Transfer of Property Act and Section 69 
clause (sw) of the Civil Procedure Code are differently‘ worded and 
perhape for very good reasons, sreississeeses 

It appears that from the earliest times forced sales of interests 
in properties which are not vested in the debtors or which are inde- 
finite have not been countenanced. 

And later on they referred to the mischief that was intended to be 
checked by preventing attachment of indefinite rights although nn 
rights were ussignable by acts of parties, 

With these observations their Lordehipa find themselves in 
complete agreement. 

In the result their Lordships are unable to find any good rea- 
son for declining to give effect to the plain words of section 6o (1) 
(m). They will therefore humbly advise His Majesty that the appeal 
should be dismissed with coats. 


Hy. S. L Polak & Co: Solicitors for the Appellants, 
Rose, Johnson & Hicks: Solicitors for the Respondent. . 
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Before Mr. Justis M. C. Ghose and Mr. Justice B. KE, 
Ms hhevjec. 


NISHI KANTA DAS THAKUR AND ANOTHER 
f. 


PRAMATHA NATH DAS AND ANOTHER» 


Administration suii—Positien of a crediter defendant —Suck defendant, Ù 
Hable te pay court fees upon the full amount of his claimn—Admintstration 
suit and suit for account, distinction between—Court Fees Act (Act VII of 
1870) Section 17, if cam be extended to administration suits —Fiscal 
statute, hec do be comsirwed, E 


A defendant creditor in an administration sult is not to ba regarded asa 
plaintiff In a cross claim for the while antount that he actually claims in the 
proceedings, even though, after due ajministration, he may be entitled to a very 
small frastlon of the same. He Is not, therefore, Hable to pay court-fees upon 
the full amount of his claim as made in his written statement, bat only on the 
actual amount allowed to him by the Court, 

Saski Bhusan Bose v. Manindra Chandra Nandi (1) distingsished. 

Althoagh an administration silt is, at its inceptioo, a sult for accounts, there 
ls this fundamental distinction between the two, viz thatun account sult ends fn 
a decree for a specific eum of money, be It in favour of the plaintif or la favour of 
the defendant, and there is no duty cast upon the Court to have anything to do 
with the realisation of the assets of the debtor gud the distribu-lon of the same 
among the creditors ; whereas, in an administration suit the Ccurt, realises the 
aseets, marshals them according to the rules of administration and distributes 
them among all the creditors in the way recognised in insolvency proceedings. 


Section 11 of the Conrt-fees Act cannot be extended to apply to sults for 
administration. A fiscal statute mtst be construed in favour of the subject and 
is not to be ettended by analogy. 

Application under section rr5 of the Code of Civil Procedure 
by the Defendants, 

The material facts will appear from the judgment, 

M». Jitendra Kumar Guha for the Petitioners, 

Messrs. Rama Prosad Mooksrfes, Susafí! Chandra Laktrt and 
Abul Qwasem for the Opposite Parties, 

The judgments of the Court were as follows: 

W. C, Ghosé, J.:+This isan application under ‘section trs of 

* Civil Revision Case Nd. 51 of 1998, against the cider of J. Chatterjee, Eeq.; 
Subordinate Judge, and Court of Dacca dated 30th August, 1937. 

(1) (1916) I. L. R. 44 Calc. 890 ; d4 C. b. J, 448. 
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the Code of Civil Procedure by defendants Nos. 19 and 19-Ka in an 
administration suit. The plaintiff instituted a suit against defendant 
No. 1 for the administration of the estate of his deceased father. 
The other creditor including the present petitioners were made 
defendants in the said suit, The petitioners proved that the 
deceased owed to them a sum of over Ra, 18,000, The claim was 
accepted as correct by the Court. Then a certain pleader of Dacca 
was appointed a Receiver, He collected a certain amount of money 
and deposited it in Court, whereupon the Court on the aoth 
February, 1937, directed distribution of dividends to the extent of: 
734 per cent of their claims to the creditors whose claims had been 
proved. The Receiver then asked the creditors to take their dues . 
after paying proper court-fees in Court. The petitioners stated in 
reply that they were not liable to pay court-fees on the entire claim, 
inasmuch as the estate of the debtor would not be sufficient to meet 
the claims of the creditors in full and that ifthey are to pay any 
toutt-feo at all, it should bs paid on the amount actually distributed 
to them, The Court by its order No. a40, dated the goth August, 
1947, directed the petitioners to pay court-fees on their entire claim, 
namely, a sum Over Ra 18,000. 

Upon hearing the learnel Advocates for the petitionsra, for tha 
Receiver and the learned senior Government pleader on behalf of 
the Crown, it appears that the order of the Court below in directing 
the petitioners to pay court-fees on the sum of Rs, 18500 i: unjust 
and inequitable, These petitioners were not the plaintifs in the 
duit. They were creditors of the deceased person and they were 
summoned as defendants and asked to state their claims, They 
stated their claims in full, though they knew that the estate of the 
deceased was not sufficient to pay their claims-in full Under 
order 20, rule 13(2) Civil Procedure Code in such an administration 
suit the Court will observe the same rules as to the respective rights 
of the creditors as may be in force for the time being with respect 
to the estato of a person adjudged insolvent. 

If the petitioners had been the plaintiffs and made a claim to get 
the sum of Ra, 18,000 out of the estate of the deceased, they would 
certainly be found liable to pay court-fees on the sum Rs, 18,000. 
But they have not done so and itis, in my opinion, unjust and 
inequitable to call upon them to pay court-fees on that sum while 
offering them a dividend to the extent of 734 per cent of their 
claim. 

Having regard to tha claims of the fiscal authorities on the one 
hand and fair dealing towards the petitioners, who were the defen- 
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dant creditors in an administration suit on the other, the proper 
order would be that the defendant petitioners ought not to be called 
on to pay court-fees on any sum beyond what they ars paid. 

The Rule ia accordingly made absolute on these terms with 
costs—hearing-fee being assessed at two Gold Mohurs, 

The Receiver’s costs will be paid out of the estate. 

Mukherjea, J. :—1I agree with my learned brother in the 
order that has been passed by him. The petitioners before us are 
two of the creditor#defendants ina suit commenced by another 
set of creditors for administration of the estate of a deceased 
debtor who is now represented by defendant No. xz. Both these 
petitioners were impleaded as parties defendants before the pre- 
liminary decree, which wis passed on the 18th of September, 1934. 
They set outin their written statemonts their claims against the 
- estate of the deceased aggregating to more than Rs. 18,000 and 
the preliminary decree, besides containing other directions, 
declared, in general terms, thatthe claims of the creditors were 
proved. One Babu Amulya Mohan Roy was appointed as a 
receiver to carry on the administration of- the estate in pursuance of 
the directions contained in the preliminary decree. 

By an order of the Court dated the 28th February, 1937, the 
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Subordinate Judge allowed certain dividends to be paid to the - 


creditors on a basis of 734 per cent upon the amounts found to have 
been due to them. The petitioners received notices from the 
Receiver asking them to receive the amounts declared in their 
shares amounting to about Ra 1100 on payment of proper court- 
fees, The petitioners, as the records of the Subordinate Judge 
show, declared their willingness to pay court-fees on the actual 
amounts they were going to receive as dividends, but they were not 
willing to pay court-foes upon the entire amount of their claims, 
irrespective of what were being paid to them as dividends. The 
mater came up before the Court on a reference made by the 
Receiver and the Court decided the point against the petitioners 
and in favour of the Receiver. It is this order which we have been 
invited to revise. : 

In this matter, asa question of revenue was involved we had 
besides hearing the learned Advocates on both sides, had the 
advantage of hearing an able argument addressed tous by Mr. 
Rama Prosad Mukherjee, the Senior Government Pleader who 
appeared for the Crown. It has been contendei before us by the 
Senior Government Pleader that the petitioners, though defendants 
in the administration suit, were in the position of plaiatiffs and they 
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would have to pay a4 oalorem court-feas on the claims they made, as 
if they were plaints for recovery of specific sums of money. It is 
contended further that the court-fess sought to be recovered from 
them, could be realised on the analogy of section rr of the Court- 
fees Act. On the other hand, it is argued on behalf of the peti- 
tioners that there is no provision in the Court-fees Act covering a 
case of this description, and asthe Act isa fiscal statute, it must 
be construed strictly and cannot be applied by analogy. 

Now, it cannot be disputed that an administration suit is, at its 
inception, a suit for accounts, What is sought for really, is an appli- 
cation of the assets left by the deceased debtor for settlement of 
all'the amounts due to the creditors, It isthe Court which takes 
upon itself the task of an administrator and it collects the assests 
which are then marshalled and distributed among the various credi- 
tors, At the same time it would not be correct to say that the 
plaintiff instituted the suit on behalf of and representing all the 
creditors Ifthat were so, no question of payment of court-fees by 
the other creditors would arise. As observed by Sir Asutosh 
Mookerjee in Shashi Bhuses Bose v. Manindra Chandra Nandi (1) 
that once a decree is passed in an administration suit the creditors 
other than the plaintiff, can come in under the decree and on proof 


. of their debts obtain satisfaction of their damanis. If thsy decline 


to come in, they would be excluded from the benefit of the decree, 
though they would be bound by the acts done under the authority 
of the Court. The learned Judge observad at the sams tims that 
" although euch is the nature of the suit, it is wall settled that where 
one creditor sues on behalf of himself and the other for adminis- 
tration of the estate of the debtor, the defendant may, at any time 
before judgment, have the action dismissed on payment of the 
plaintiffs debt and all the costs of the action.” Till therefore the 
decree is passed it is the plaintiff who is the dominur Atis and has 
the carriage and conduct of the proceedings. No other person, 
whatever his interest may be, can be said to occupy the position of 
the plaintiff up to the stage at any rate. It is the plaintiff who can; 
abandon or compromise that suit in any way and so far as the other 
creditors are concerned, it seems to be well-settled now that they 
cannot avoid limitation with regard to their own debts simply: 
because the administration suit is commenced unless a decree has 
actually been passed. The decree once passed, would certainly ba 
binding on all the creditora and the rules laid down under 
Order XXI, Rule 13 of the Civil Procedure Code make it clear that 


(1) (3916) I. L. Re 44 Calc. 890 3 24 C. L, J. 448. 
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the Court is to apply the principle of Insolvency laws in distributing 
the assets, actually realised, among the various creditors of the 
deceasel. The question now is whether a creditor defendant in 
whose favour the decree in the administration suit has been made is 
bound to pay court-fees at all and if so at what stage. So far as the 
present case is concerned the petitioners before us put forward 
their cliims in their written statements. As I have said before, they 
could not be regarded as plaintifs, at any rate, at that stage and it 
would be doing violencs to the language of the section if it is said 
that the written statement putin by these petitioners was a plaint 
for recovery of money. 

Mr. Mukherjee has drawn our attention to the decisions of the 
Allahabad High Court in the cases of Parmanand v. Jagat Naraín(1) 
and Raw Charan v. Bulagi (a), as authorities for showing that in 
a suit for accounts between partners or between a principal and an 
agent, if it is proved, on taking of accounts, that there is a balance 
due to the defendants, the Court can and should in such cases pass 
a decree in favour of the defendant after taking from him the 
requisite court-fess, This principle need not be disputed, but 
in my opinion, itis of no real assistance in the present case, If 
a decree for'a specific sum of money is made in favour of a defen- 
dant as a result of accounting betwsen him and the plaintiff, he 
may be regarded as a plaintiff in a cross suit for recovery of that 
sum of money and may be asked to put in the proper court-fees 
payable on that amount. Butin an administration suit, no decree 
for any specific sum of money can be passed in favour of the 
creditors, A preliminary decres in such cases, as Appendix D, 
Form 17, Schdule r of the Code of Civil Procedure shows, should 
direct a taking of accounts asto what was actually due to the 
plaintiff and other creditors by the estate of the deceased and it 
would contain directions as well as to the realisation of assets by 
sale or such other meansas the Court thinks proper. It seems 
to me that an administration suit is analogous to an account suit 
upto acertain stage only, and thatthe two are not identical for 
all purposes, at least, so far as the ultimate decision of the Court 
is concerned. The account suit ends ina decree for a specific 
sum of money be it in favour of the plaintiff or in favour of ths 
defendant. There is no duty cast upon the Courtin such cases 
to have anything to do with the realisation of the assets of the 
debtor and the distribution of the same amongst the creditor An 


(1) (1910) I. L. R. 32 All. 525. 
(9) (1924) I. L, R. 46 All, 858, 
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administration suit, on the other hand, partakes to somo extent 
of the nature of an insolvency or winding up proceedings. The 
Court here realise the assets in such way as it thinks proper ; it 
marshals these assets, according to the rules of administration 
and distributes them among all the creditors in the way recognised 
in insolvency proceedings. This, in my opinion, makes a funda- 
mental distinction between an administration suit and an account 
suit and we cannot say, on the analogy of account suita that the 
defendant creditor is to be regarded as a plaintiff in a cross claim 
for the whole amount that he actually claims in the proceedings, 
even though, after due administration, he may be entitled to a 
very small fraction of the same, There isno such provision in 
the Court.ess Act and in my opinion the extreme contention 
raised by Mr. Mukherjee that the defendents creditors must pay 
the courtefees upon the full amount of their claims as made in their 
written statements is not tenable. 

The trial Judge based his decision upon the observation of Sir 
Asutosh Mookerjee in the case of Shashi Bhusan Bose v. 
Manindra Chandra Nandi (1) which has been referred to above, 
That was acase where the question arose as to what were the 
court-fees payable by the plaintiff in an administration suit. The 
trial Court, whose order was set aside by this Court, was of opinion 
that the plaintiff should pay courtfees upon a calculation 
of the total debts due to all the creditors by the deceased debtor 
and for the ascertainment of which, evidence was directed by and 
adduced at that stage. The plaintiff in that suit had valued it at 
Ra. 1540 which was the sum due to him. It was held by the 
learned Judges that a suit for administration was a suit for accounts 
and consequently it was permissible on the part of the plaintiff to 
mention any value he liked and he was not bound to pay full court- 
fees on the total amount of debts that might be dus upon the estate 
of the deceased, 

It was argued on behalf of the Crown which was represented 
in that case that if the plaintiff was allowed to value the. suit 
according to the relief he sought, the revenue of the Crown might 
suffer as the other creditors of the debtor would in that case obtain 
relief without payment of proper court-fees. In answer to that 
it was observed by Sir Asotosh Mookerjee that there need not be 
any Such apprehension at all, It was said by the learned Judge 
that "after the preliminary decree has been made, and creditors 
have been invited to establish their claims, if any, against the 


(1) (1916) T. L. R, 44 Calo, 890 ; 24 C. L. J. 448. 
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debtor, each creditor, who puts forward a claim not already PITE: 
transformed into judgment debt, may well be required to pay, 1938. 


court-fees ad valorem on his application, as if it werea plaintio Nishi Kanta Das 
a suit for the recovery of the sum he claims. Such a procedure oa 

cin be sustained on the analogy of section rr of the Court- Pramatha Nath Des. 
fees Act." Mukherjea, 5. 

The observation is undoubtedly an odjter and bas been held === 
to be so in the case of Z7. S. Ramaswmami Ayyar v. M. A. 
Rangaswoami Ayyar (1), though I must say that an expression of 
opinion of a Judge of the eminence of Sir Asutosh Mookerjee is 
entitled to the highest respect. To me it seems that it wasa mere 
suggestion thrown out by the learned Judge asa thing to bs com 
sidered by the Court in cases where this matter would come up for 
decision. It was not however his considered opinion upon the point 
as the case did not require any decision on that point at ‘all and 
he did not purport to decide it finally. It seems to me that even 
taking the observation as it is, the decision of the Court below 
cannot be justified. The observation contemplates a case where 
after a preliminary decree is passed, an advertisement is issued, 
inviting creditors who sæ Aypgofhesi were not parties to the suit to 
lodge their claims with a view to have their dues ascertained. In 
such cases, it is said, the claim may ba considered asa plaint for 
recovery of money. Whether this proposition is right or wrong, 
the circumstances that are present here do not certainly attract 
the operation of this principle. Hera the petitionets before us 
were parties defendants before the preliminary decree was passed 
and they have not, after the decree was passed, come up before 
the Court to have any adjudication of their claims No claim$- 
have been preferred by them on the basis of the preliminary decree, 
and the observation of Sir Asutosh Mooker]ee referred to above is 
not applicable in this cate, 

In my opinion section tr of the Court Fees Act cannot also 
be invoked to support the decision of the Court below. Mr 
Mukherjee has drawn our attention to the amended provisions 
of section rr of the Court Fees Act asit obtains in Bengal. It is 
conceded that its wording does not include a suit for administra- 
tion but it is said that the words "a suit for accounts” are sufficiently 
comprehensive to include an administration suit as well Así 
have said already the two are not identical and even though on 
certain points there is resemblance between them, the analozy 
is not complete, Even if it be regarded asa suit for accounts, | . 


(1) (1931) I L. R. 55 Mad. 26, 
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we have to construe the word ‘plaintif? as ussd in section rr to 


. mean the defendant as well and if we are prepared to do that, it 


is difficult to say in the facts of the present case that any court-fee 
has been paid by the petitioners which has exceeded the actual 
claim to which the Court has found they are ultimately entitled. 
Having regard to the nature of the decree that is passed in a suit 
for administration, it is difficult also to say that any relief has been 
given in excess of what the plaintiff. or the defendant claimed in 
the suit itself. At the top of all, we must construe a fiscal statute 
in favour of the subject and must not extend it by analogy. I 
am therefore of the opinion that the petidoners were not bound to 
pay court-fees on the entire amount which they claimed against 
the estate of the deceased and the decision of the Subordinate 
Judge to that effect must be set aside. 

As I have already pointed out, the petitioners did not dispute 
their liability to pay court-fees on the actual amount of dividends 
that was allowed to them by the Court. It may be said that this 
Wasa decree for money for the said amount passed in favour of 
the defendants: There has however been no final decree 
passed in the case as yet, and I am told that other dividends 
might be declared before the final decree is made, I do not know 
Of any provision in the Court Fees Act tinder which court-fees 
ate leviable in instalments as dividends are declared from time 
to time. The proper time to levy cotrt-feea might arise, if at 
all, when the amount payable to the defendant is finally ascertained, 
As however the petitioners did not raise this question and admitted 
their liability to pay these amounts, I agree on that ground alone, 
in the order which has been made by my learned brothet without 
deciding this matter finally in the present case. s 

The result is that the Rule is made absolute with coste— 
hearing fee, two gold mohurs The Recelver's costs will be paid 
out of the estate, : 


b. By Ruh made absolute, 
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Before Mr. Justice R. C. Mitte» and Mr. Justice C. C. Biswas 


DACCA CO-OPERATIVE INDUSTRIAL UNION LTD. 
v. 


DACCA CO-OPERATIVE SANKHA SILPA SAMITIES LTD. 


Co-operative Societies Act (I1 of 1912), section 43~ Rules framed by Local 
Govsernment—Rule 23 sub rules (2), (5), (0), if ultra vires ~Dispute, shat 
it constitutes - Tribunal for deciding disputes concerning the business of 
a co-operaiive soclety—Naiure af such disputes ~Obfect of the Act —Words 
“concerning the business of a tocieiy," if can be limited te disputes con- 
cerning internal management—Section 43 (2) clause (1), meaning of— 
Words "commiiiee," “arbliration” and “award,” significattions of— 
Presieus decision of High Court,if ves judteata- Decision of Registrat, 
effect of. 

Rule 2a framed by the Local Government under the powers conferred by 
section 43 of the Co-operative Societies Act, 1912 Is divided into 8 snb-rules. 


The last sentence of sub-rule (a) of rule aa framed by the Looal Government 
contemplates the coase when the Registrar in his discretion has decided that there 
should be three instead of one arbitrator. 


Sab-rule (5) of rile 2a provides that any person aggrieved by an award may 
appeal to the Registrar witha one month, and any person aggrieved by the 
original decision of the Registrar may within the sald period prefer an appeal to 
the Commissioner of the division. 


Sub-rule (6) of the said rdle lays down that the original dedision of the Regis 
trar, and the award of the arbitrator or arbitrators i£ not appealed against within 
oue month and the appellate decision of the Registrar ot of the Commusloner 
when there has been an appeal, “shall not be lable to be called in question in 
any civll oc revenue Court and shal! be In all respects final and conclusive. "' 


The assertion of claim by one party and denial by the other party, be the 
claim a false oc a true one, or whether ít ultimately turns out to be false or trua 
constitute a dispute. 


The legislature has expressed itself in oledr terms that settlog up a tribunal or 
machinery for deciding disputes concerning the business of a Co-Operasive 
Society fs one of the purposes of the Act, when such disputes arlse between the 
following classes, vts., (a) between members oc persons clalming through them 
inter se, Or (b) between past members and persons chiming through them 
inter ss, oc between two parties of either of these ontegorien, oc (c) between any 


*Appeal from Appellate Decree No. 1594 of 1935, against the decree of 
Nalin! Nath Das Gupta, Esq. Additional District Judge of Dacca, dated tha 
17th July, 1935, affirming that of Abinash Chandra Ghosh Harm, Esq., Addi: 
tional Subordinate Judge, 1st Court,* Dacca, dated the ryth January, 1934.. 
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one of these classes on the one hand and the Committee on the other, or 
(d) between any such party and any officer, or (e) between a committee and any 
ooer, 

The security of each society for the money lent or goods supplied to ladivi- 
dual member is the collective credit of all its members, foc every member or past 
member, subject to precise conditions defined either In the Act or the bye-laws, 
ls a surety for the others. By providing that a society registered under the Act 
my become a member of another registered society, a hierarohy of Co-operati re 
Societies ls contemplated, and as the principle ts oae of collective security of the 
membars, the field of operation oan ba indeflaltely extended. 

The whole object of the Act being to make the peasants artisans and men of 
limited means thrifty and place them above perpetual want. It would necessarily 
follow that the setting up of a tribunal, original and appellate, for the decision of 
disputes which may arise in coanectlon with the liability of members to the 
society oc inter ss expeditiously andcheeply would be carrying out the objects 
of the Act. 

The Zemindara Bank, Shah Muhammad v Subd (1)4 Mathura Prasad 
y. Shsobalah Ram (2) followed. 

If the Local Government by rules sets up` such a tribunal such rules are not 
alive vires though mob rules may not coms within the express terms of any of 
the different clauses of sub-section (2) of section 43 of the Act, such as clause (1) 
or clause (s) which are only illustrative, —but they deriva thelr life and support 
from the general power conferred on the Local Goveenmsnt by sub-section (1) of 
the sald section.  Neltber the Inartistl language employed in clause (1) no: the 
limited scope of clause (s) which contemplates appeals agalnst orders of the 
Registrar only, restricts the extent of the rule-making power to implenisat the 
avowed objects of the Act. 

The words *' concerning the business of a society ” In section 43 (a), clause (1) 
and in rule 23(1) canvot be limited to disputes concerning the internal manage- 
ment of the society but includes a dispute concerning the flaanclal obligations of 
lts members to the society. 

Mafirnddin v. Nerayaugan] Central Ce-operaties Sals and Supply Society 
Ltd. (3) followed. 

The Society is an artificlal petson, a body corporate under the Act. It must 
act, speak and wrangle through humen ageacies. In every society there must bs 
a Committee and the Committee is to mike the demxad for repayment from a 
member on behalf of the dociety, and lf the demand is reeisted, then arises a 
dispute between the member and the Committee, The prodsediags to recover the 
yoasy from the member must be carried on in the name of the society, beoanse 
it is by the Aot made a joristic person. The word *'Commtttee! ia section 43(3) 
clause (1) and rule 22(1) is sufficient to indicate a dispute with the sociaty jtself, 
and enable procesdings to be initiated and carried. on before the anthority 


^i erred to thereln in the name of the society. 


Ram Krishna Sen Gatia v. Haribur Co-operative Bank (4) coferred to. 


(1) (1922) 71 I. C. 722 (724). 

(a) (1917) I. L. Re 40 All. 89 (ga). 

(3) (1991) ss C. L. J. 89 ; 36 €. W. N. tar, 
(4) (1938) P C1 W. N. 1301, 
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Clause (1) of section 45(2) has the following meaning :—Ifa dispute ts ee 
before the Registrar, he can do any of three things. 


(i) be oan if he so choses decide it himself, 


(ii) he may decline to adjudicate, simpliciter. In that case the parties are left 
to their normal remedy in the Civil Court ; or 


(iii) he may decline to adjudicate himself, but at the mame time think that the 
matter Is fit “for arbitration, ” 


When the Regisirar gives directions for **arbltratian?! the parties will have no 
right to have recourse to any alternative proceeding. The words "arbitration" 
and "award" in section 43(a), clause (I) have bsen used merely -to signUy a 
special tribunal and the order of the special tribunal, as oontradistinguished from 
a Civil Court and a decree of the Civil Court respectively. That special tribunal 
may or may not in all respects or substantially conform to the characteristics of 
an arbitration tribunal strictly so called. 


The conferment of a right of appeal from the decision of sucha tribunal does 
not involve any Inherent inconsistency asthe power to create sucha tribunal 
Includes the power to set up an appellate authority. 


Rangoon Betatoung Co. v. The Collector of Rangeow (1) referred to. 


Clause (a) of section 43 (a) is not the only provision giving rule-making 
power to set up a tribunal of appeal. 


The jurisdiction of suoh special tribunal to decide disputes of the nature and 
between the parties mentioned In section 43 (a) clause (I) ls exclusive. Clause (I) 
of section 43 (2) gives that implication and in giving by sub-rnle (6) of rule az. a 
finality to the decision of the special tribunal, the Local Government has not 
transgressed {ts powers, but carried out the Implications of clause (1) as well as of 
general law. | 

Sub-rules (2), (5) and (6) of rule ag are not shira vires. 

The Assistant Registrar of Dacca Division, having been invested with the 
powers of the Registrar by a notification of the Local Government, appointed 
the Inspector of Co-operative Societies, Dacca, ns a single arbitrator to decide a 
dispute. There were 12 Inspectors in the Dacon Division under the Assistant 
Registrar. Ths dispute was heard by the Inspector of Dacoa town. On the 
contention that there was no valid nomination of the arbitrator 1 

Held, that the word “Dacoa’’ means town of Dacca and that there was valid 
nomination.’ 

If an award be the result of the misconduct of the arbitrator,:or if the proce- 
dure-of the arbitrator be materially irregular, it has to be set aside by te king 


appropriate proceedings, it Is not a nullity. 
Sreenath Ghosh v. Raj Ckunder Pal (a) followed, 
Banerjee an Arbitration, «1h Hd. 335 et seq referred to. dis 
A sait was instituted for deolaration that an award given by tho arbitrator is 
null and void on the ground that there was no authority to appoint the arbitrator 
(1) (1912) L, R. 39 I. A. 197 | I. L. R. 4o Cak a1; 16 C. Le J. 245. 
(2) (1867) 8 W. R. 171. 
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and that there was no proper appointment, That the arbitrator was charged with 
misconduct and irregularities in tha prooseding was also mentioned. Oa the con- 
tention that the salt was not maintainable, the High Court passed ths following 
order; ‘ An order is made by a person appointed as arbitrator mko could not be 
appointed such an arblivator under iem ; an order made by each an arbitrator 
in the absence of powers conferred upon him is a nullity and cannot affect the 
rights and obligations of the parties. Dasca Co-operaties Industrial Union 
Ltd. v. Dacca Co-operative Sankha Silpa Samittes Lid. (1). It was oonteaded 
that this decision was res judicata between the parties: 

Held, that the High Court did not intend to dealde the matter about the 
roalntainabllity of the sult finally if only tho facts of misoondnot and irregularity 
were established and the matter then for oonsideration was whether the sult was 
to be thrown out fm limine oc not. The decision ts not res judicata between 


the parties. 
Appeal by the Defendants. 
The material facts will appear from the judgment. 


Messrs, Gopendra Nath Das and Sanat Kumar Chatterjee for 
the Appellants. 


Mr. Ramendra Chandra Roy for the Respondent. 


The judgment of the Court was as follows 


This appeal is on behalf of the Dacca Co-operative Industrial 
Union Bank Ltd. aud is directed against the judgment and decree 
of the learned Additional District Judge of Dacca dated the ryth 
July, 1935 by which the judgment and decree of the Subordinate 
Judge of the same place were affirmed. The appellant was the 
defendant in the suit which was instituted by eight co-operativa 
Sinkha Silpa Societies Nos rx to 8, Both the appellant and the 
respondents are Societies registered under the Co-operative Socie- 
ties Act of rgra and have their registered offices in the town of 
Dacca. For the sake of shortness we wlll hereafter call the appel- 
lant “ihe Union? and the respondents “the Silpa Societies.” 

The eight Silpa Societies were members i. o., share-holders of 
the Union, They became members of the Union in 1924 when 
they took shares of the face value of Rs. 13,000 each which they 
fully paid up. The Silpa Semities have as their members people 
of Dacca who manufacture articles from conch-shells, 7 

One of the objects of the Union was to purchase conch-shells 
from the Madras Government under a monopoly contract and to 
sell them to its members According to the bye-laws of the Union a 
member as share-holder could get advances or credit to the extent 
of ten times the face value of the shares held, and in the case of 


* (1) 0933) 37 C. W, N. 843 (845). 
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winding up, each share-holder was- to be liable as a contributory to 
the extent of twice the face value of the share. There are similar 
byelawa in each of eight Silpa Societies in their turn. 

The Union having, a3 already stated, in pursuance-of one of its 
objecta, obtained from the Madras Government a monopoly to pur- 
chase conch-shells required for consumption in Bengal, purchased 
large quantities in 1925 and sold them on credit to the eight Silpa 
Societies, The balance of the price left outstanding in the year 
1926 was about Rs, 80,000, The Silpa Societies defaulted in pay- 
ing the same in r946 or 19247 or at any time thereafter in cash. 
In r937 Rai Bahadur Jamini Mohan Mitter, the then Registrar 
of Co-operative Societies, Bengal, visited Dacca on a tour of inspec- 
tion. The representatives of the Silpa Societies complained to him 
that they were not receiving from Union dividends on the shares 
held by them. It also appears that complaints were made by the 
Union that the Silpa Societies had not up to that time paid up 
their dues of rgas. A conference of the representatives of the 
Silpa Societies and of the Union was held at the Das bunglow 
where Rai Bshadur Mitter was putting up. The result of the 
conference has been embodied in his inspection note dated the 
17th August 1927 which has been marked as an exhibit in the 
case. The material portion of bis note runs as follows :—: 

“The conch-shell societies hold large shares in the Industrial 
Union and it is against such shares that they obtain supplies of shells 
on credit, This is rather an inconvenient arrangemsnt, as such shares 
do not tend to strengthen the working capital of the Union on which 
profits are made. The bett course would bs to give them refund of 
shares, but at the same time to see that each society retains suffi- 
cient shares of an amount not less than r/roth of the value of the 
shells given on credit, The balance should be treated as deposit in 
the Union by the conch-shell societies on which interest should be 
paij. Atth> same time in calculating the price of shells to be 
ultimately recovered from the societies, interest should be taken 
into account. This arrangement will considerably lessen the tangle 
which has arisen over the declaration of dividend. ” 

Itis the case of the Silpa Societies that there were further talks 
between the parties in the presence of the Rai Bahadur on another 
occasion whan he visited Dacca on inspection. According to them 
the debt of th» Silpa Societies to the Union on accouat of the price 
of shells supplied id 1925 was found to be Rs, 80,002, and ths Rai 
Bahedur suggested that the Silpa Societies should surrender to the 
Union shares of the face valys of Rs. 80,000 and retain the balance, 
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i & shares of the face value of Re 16,000, to carry on transactions 
in future, and that ths shares sə surrendered would be taken to wipe 
off the liabilities of the Silpa Societies for the purchases, of the year 
1915. The version of the Union is different, It is that there was 
no question of wiping off the liabilities of 1925, The shares of the 
face value of Rs, 80,020 were to be surrendered to the Union, and 
Rs, 80,000 representing the value thereof was to be kept and 
treated as deposit by the Silpa Societies in the Union, and to enable 


the Silpa Societies to carry on credit business with the Union, the 


Silpa Societies were to amend their by-laws by extending the liability 
of & member or share-holder of the Societies as a contributory from 
twice the amount of the face valus of the shares heli by the mem- 
ber or share-holder to five times the face value thereof. The Union 
maintain that these conditions were not fulfilled by ths Silpa Socie- 
ties with the result that the proposal for surrender of shares of the 
face value of Rs. 80,000 ultimately fall throuzh, and that com 
sequently the Silpı Societies remained liable to the Union for the 
sum of Rs, 80,000 with interest on account of conch-shells pur- 
chased by them on credit in the year rg2g, To recover this amount 
the Union served notices of demand on the Silpa Societies on the 
trth July, 1930 (Ex. D series). The Silpa Societies by their letter 
dated th» asth July, 1930 in reply to ths said demand repudiated 
liability. They said that “ nothing was dus on account of the price 
of the shells, that even if anything was due, no interest was payable, 
and if there was any liability, that was barred by limitation" (Ex. E). 
Thereafter there was a meeting of the directors of the Union, and 
in accordance with a resolution passed on the rath September, 
1930, eight "disputes" in writing were filed by the Union against 
the eight Silpa Societies on the 13th September, 1930, before the 
Assistant Registrar of Co-operative Societies, Dacca Division. This 
officer had been vested by the Local Government with the powers 
of the Registrar to hear disputes or to refer them to arbitration 
under the rules framed under section 43 of the Co-operative 
Societies Act. The disputes were registered on the rsth September, 
1930. The Assistant Registrar did not himself hear the disputes, 
but on the same day referred them to the “Inspector of Co-operative 
Societies, Dacca”, whom he appointed the sole “Arbitrator” under 
rule 92(2) of the Rules framed by the Local Government under 
section 43 of the Act. Khan Shaheb Anwar Hossein, who was then 
the Inspector of Co-operative Societies, Dacca sudder (Dacca town), 
received the papers from the Assistant Registrar on the 16th 
September, 1930, ani lesyed notices to the Union and the Silpa 
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Societies to appear before him on the a4th Septeniber following, 
with documents and witnesses, On getting the notice from the seid 
Inspector the Silpa Samities made an application to the Assistant 
Registrar pointing out that he had appointed an arbitrator without 
reference to them and asking foran opportunity to nominate an 
arbitrator. On the a4th September the parties appeared before the 
Inspector and the matter was adjourned to the a6th October follow- 
ing. Onthat day an officer of the Union was examined and cross 
eximined, and some persons representing the Silpa Societies were 
also examined. The written statements filed by the Silpa Societies 
before him are on record. The defence of the eight societies was 
common, Eight separate judgments were delivered by the Inspector 
on several dates between the 4th November and 8th November, 
1930. The Inspectot, however, destroyed these judgments, delivered 
one judgment covering all the cases on the toth November, 1930, 
by which he allowed the claim of the Union, The explanation 
given by him for this procedure is that as the points were common, 
he thoaght it proper to deliver one judgment, The objections that 
were taken and urged by the Silpa Societies before Khan Shaheb 
Anwar Hossein were in substance the following :— 

(i) that no opportunity had been given to them to nominate 
another arbitrator j 

(ii) that the Board of Directors of the Union had no authority to 
start the proceedings ; 

(iii) that there was no liability, as by agreement with the Union 
the price of shells had been set off against tneir shares of the face 
value of Rs, 80,000 which they had surrendered ; 

(iv) that the claim was barred by limitation, 

The said objections were overruled by the Khan Shaheb, The 
Silpa Societies thereupon filed 8 appeals before the Assistant 
Registrar on the gth December, 1930. Besides raising the said 
Objections, they made a grievance that the Khan Shaheb had 
rushed through the proceedings, to give them sufficient 
Opportunity to place their evidence and that his proceedings '* were 
irregular and ara vires”. Ths Assistant Registrar asked them in 
writing to produce before him such oral and documentary evidence 
as they desired to produce, ‘This opportunity they did not avail 
themselves of, and the appeals were argued on the materials already 
on record. Four points were urged before the Assistant Registrat 
on behalf of the Silpa Societies :— 

(i) that the Inspector had no Jurisdiction to decide the disputes, 
This point was placed on the footing that the Silpa Societies had 
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arid nlon the said shares; 
Y. ` (iii) that the claim was barred by limitation ; and 
Sla eU Sa - (iv) that the [nspector had committed grave irregularities, inas 
tes Ltd, much as he had given them the appellants, no opportunity to place 
TS all tbe materials they had. | 
All these objections were overruled, and the appeals dismissed. 
The Assistant Registrar held that the appointment of one 
arbitrator by him without reference to the parties was justified 
under the rules, that the claim was not barred by limitation, that. 
there was no set off as pleaded. He further held that there 
appeared to be no substance in the fourth point, as was manifest 
from the conduct of the appellants in not producing before him 
any evidence, though given an opportunity to do so. 

The present suit has been filed by the Silpa Societies for a 
declatation that the award of the Khan Shaheb as confirmed on 
üppealis void, illegal and ws vires, There is also'& prayer for 
setting aside the sams, Inthe plaint the proceedings before the 
Inspector are characterised as illegal, irregular and unfair, but 
thete is no such allegation in respect of the proceedings before 
the Assistant Registrar on appeal, As we read ths plaint, the 
whole basis is that the award of the Inspector wasa nullity on 
various grounds pleaded inthe plaint, and that consequently the 
order of the Assistant Registrar on appeal was also void and of 
ho effect, 

The first Court arrived at the conclusion that the award of the 
Inspector confirmed on appeal by the Assistant Registrar was void 
a? being without jurisdiction, on each of the following grounds, 
bamely :— 

(i) that disputes between members of a co-operative society 
and the society cannot be referred to the decision of the Registrar, 
or of the Assistant Registrar, if so empowered, under Section 43 
(a), clause (1r) or under rule s3 (r), nor can the latter refer them 
to arbitration. The award of the Khan Bahadur and the appellate 
proceedings therefrom were sifra vires ; 

(ii) that there was in fact no dispute between the Union.and 
the Silpa Societies, Hence the Assistant Registrat had no jurie 
diction to entertain the claims of the Union or refer them to the 
Inspector for decision ; 

(li) that if the Registrar does not decidé & dispute referred 
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to him, he cannot refer it to an arbitrator, but the parties or one 
of them must so refer. The word "arbitration connotes choice 
by the parties Rule as (s) is accordingly wijfra vires, and the 
award of the Khan Shaheb and the subsequent proceedings were 
without jurisdiction and so void ; 

(iv) there was vagueness in the order of the Assistant Registrar 
appointing the arbitrator. "Tiere were twelve inspectors under 


bim, and Khan Shaheb Anwar Hossein was only one of them. 


He therefore had derived no authority to arbitrate from the said 
order ; 

(v) that Anwar Hossein waa guilty of misconduct :— 

(a) he did not give a proper hearing, 

(b) he took evidence in the absence of the Silpa Societies, 

(c) he gave time to the said Societies to state their cases, but 
before that he prepared his award, 

(d) he delivered 8 awards in the eight -cases but subsequently 
tore them up and substituted an award which he did not deliver in 
the presence of the parties, 

(vi) that rules 22 (5) and (6) were ns vires, and 

(vit) that the jurisdiction of the Civil Court was not barred. 

The lower Appellate Court did not agree with the first, third 

and the sixth of the aforesaid reasons, but agreed with the others, 
It held that rules 22 (2), (5) and (6) were xtra vires, and that a dix 
pute between a msmber and a co-operativa society could be 
referred to the Registrar, or Assistant Registrar if so empowered, 
fot decision, and could also be referred by the latter to one 
-arbitrator appointed by him. All the findings of the trial Couft 
touching the alleged misconduct of Anwar Hossein wet» not 
noticed or affirmed by the lower Appellate Court. That Court 
held that Anwar Hossein was on friendly: terms with the Union 
and ought not to have been appointed arbitrator, that he did not 
apply his judicial mind to the case, and that his proceedings were 
grossly irregular, as he tore up the awards and later on delivered 
another award. Inthe result that Court dismissed the appeal of 
the Union. 

The Union has preferred this second appeal and sills the 
findings and conclusions of the lower Appellate Court, The 
respondents not only support the reasons of the lower Appellate 
Court, but also assail its conclusions on the grounds on which it 
held against them but on which the first Court had held in their 
favour. The whole matter in controversy has accotdingly been 
opened up before us, 
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Before we proceed to discuss the several important points which 
have been canvassed before us at great length, it is necessary for 
us to notice at this stage that before evidencs was led io the trial 
Court, a preliminary point about the maintatnability of the suit 
had been raised and decided. The matter cama before this Court, 
and the judgment of the Division Bench which dealt with it is 
reported In Tke Dacca Co-operation Industrial Union Ltd. v. Dacta 
Co-operative Sankka Silpa Samity Lid. (yr). We will have to deal 
hereafter with the precise effect of the Judgment. 

We will first take up the following points together ;— 

(a) whether a dispute between a meniber and a registered co- 
operative sociely can be referred for decision to the Registrar or 
referred by him to arbitration. 

(b) whether sub-rules (2), (5) and (6) of rule aa framed by 
the Local Government under the powers conferred by section 43 
of the Act are sifra vires. 

In deciding these questions, the preamble of the Act ani 
the terms of section 43 are matters for prime consideration, but 
the general scope of the Act must also be keptin view. The 
object of the Act is to promote thrift and sel&help through co-onera- 
tive societies. The Act first of all deals with formation and regit 
tration of co-operative societies, and some questions which appertain 
to the stage of registration are required to be decided by the Re 
gistrar and his decision is made final (section 7). The matters 
dealing with rights and liabilities of members and the duties and 
privileges of registered societies are next dealt with, These matters 
carry usto the #8th section. Sectlons 29 to 34 deal with the pro- - 
perty and funds of registered societies, and sections 36 to 38 with 
inspection of and enquiries relating to the affairs of a registered 
society. The matter of dissolution of registered societies is then 
taken up, and section 4a (6) provides that the Civil Court would 
have no jurisdiction in respect of any matter connscted with the 
dissolution of a registered society. 

Section 43 then provides :— 

"(r) The Local Government may from time to time, for the 
whole or any part of the province or for any registered society or 
class of such societies make rules to carry out the purposes of this 
Act, 

“(2) In particular and without prejudice to the generality of 
foregoing power such rules may provide" for certain matters speci 
fied in clauses (a) to (t) which follow. Clauses (l) and (s) of this 


(1) (1933) 37 C. W. N. 845. 
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sub-section which are of importance in this case run as follows :— 
The rules framed by the Local Government may— 

'"(1) provide that any dispute touching the business of a ao- 
ciety between members or past members of the society, or persons 
claiming throngh a member or past member, or between a member 
or past member or persons so claiming and the Committee or any 
officer shall be referred to the Registrar for decision or,'if he so 
directs, to arbitration, and prescribe the mode of appointing an 
arbitrator or arbitrators and the procedure to be followed in pro- 
ceedings before the Registrar or such arbitrator or arbitrators and 
the enforcement of the decision of the Registrar or the awards of 
arbitrators.” 

"(S) Subject to the provisions of section 39 determine in what 
cases an appeal shall lie from the orders of the Registrar and pres- 
cribe the procedure to be followed in presenting and disposing of 
such appeal.” 

Rule 22 framed by the Local Government under the powers 
conferred by section 43 of the Act is divided into 8 sub-rules. The 
first sub-rule repeats the first portion of clause (1) of section 43, 
and the only addition is that the dispute shall be made in writing. 
Sub-rule (2) says that on a reference being made to him the Regis 
trar shall, at bis discretion, either decide the same himself, or 
shall appoint an arbitrator, or shall refer it to three arbitrators, in 
which case each party is to nominate one arbitrator aud the third 
to be nominated by the Registrar who is to be the Chairman of 
the Board of Arbitrators, When any party fails to nominate an 
arbitrator within 15 days, the Registrar may himself make the 
nomination This last mentioned sentence clearly contemplates 
the case when the Registrar in his discretion has decided that 
there should be three instead of one arbitrator. The third and 
fourth sub-rules deal with matters of procedure. Power is given to 
the Registrar or arbitrator or arbitrators, as the case may be, to 
summon witnesses, compel production of documents and to admini- 
ster oath, and they are directed to keep a summary of the evidence 
and to pronounce judgment (decision or award) on the evidence. 
The fifth sub-rule provides that any person aggrieved by an award 
may appeal to the Registrar within one month, and any person 
aggrieved by the original decision of the Registrar may within the 
said period prefer aa appeal to, the Commissioner of the Division. 
Sub-tule (6) says that the original decision of the Registrar, and the 
award of the arbitrator or arbitrators if not appealed against within 
one month and the sppellate decision of the Registrar or of the 
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Commissioner when there has been an appeal, “ shall not be liable 
to be called in question in any civil or revenue Court and shall bs 
in all respects final and conclusive.” Sub-rule (7) provides for 
execution of decisions and awards by the Civil Courts. Sub-rule (8) 
bars the appearance of legal practitioner in these proceedings for 
detefmining disputes. 

The first thing that isto be noticed is that the legislature has 
expressed itself in clear terms that setting up a tribunal or machi- 
nery for deciding disputes concerning the business of a co-operative 
society is one of the purposes of the Act, when such disputes arise 
between the following classes, viz. (a) between members or persons 
claiming through them infer ss, or (b) between pist members ani 
persons claiming through them faster ss, or between two parties of 
either of these categories, or (c) between any one of these classes on 
the one hand and the committee on the other, or (d) between any 
such party and any officer, or (e) betweena committee and any 
officer, This is made clear by clause (r) of section 43 (a). The 
whole. Act is designed to establish co-oparative societies which 
would be able to assist their members making loans and supplying 
materials on more favourable terms than could bs secured from 
outside money-lenders, The members are to have larger credit than 
they would have obtained in the outside market, the security of 
each society for the money lent or goods supplied to individual 
member being the collective credit of all its members, for every 
member or past member, anbject to precise conditions definad either 
in the Act or the bye-laws, is a surety for the others. By providing 
that a society registered under the Act may become a member of 
another registered society, & hierarchy of co-operativa societies is 
contemplated, and as the principle is ons of collective security of 
the members, the field of opsration can bs iniefinitely erten led. 
What the Act aims at, as indicated in the preamble, isto make 
agriculturiste, artisans and men of limited means self-sufficient, and 
to enable them to make as much profit as possible out of their owa 
labour, by preventing a good part of the proceeds of their owa toil 
going to money lenders and middle men. In other words, the 
whole object of the Act is to maks the peasants, artisans and men of 
limited means thrifty and place them above perpetual want 
Wastage and spoliation of their substance is to be prevented. If 
these principles are kept in view, it would necessarily follow that 
the setting up of a tribunal, original or an appellate, for the deci- 
sion of disputes which may arise in connection with the liability of 
members to the society or infer se expeditiously and cheaply would 
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be carrying ont the objects of the Act. [Zs Zemindara Bank, 
Shad Makammad v, Suda (1); Mathura Prosad v. Shes Balak (2)]. 
If the Local Goverment by rules sets up such a tribunal on the view 
that proceedings in & Civil Court would be more lengthy and dila- 
tory, and would keep the persons for whose benefit the Act is 
intended engaged in the pursuit of litigation for a good part of their 
time, when they oould have been more usefully employed in their 
legitimate occupations, and that, such proceedings would also be 

more expensive, and would eat away the great part of the return of 

their labour, we do not think that such rules would be w/Zra peres, It 

may be that such rules may not come within the express terms of any 

of the different clauses of sub-section (s) of section 43 of the Act, 

such as clause (1) or clause (5), these clauses are only illustrative,— 
but they wouli derive their life and support from the general power 
conferred on the Local Government by sub-section (1) of the said 
section. In this view neither the inartistic language employed in 
clause (1) which has been so much criticised before us by the 
respondent's Advocate, nor the limited scope of clause (s) which 

contemplates appeals against orders of the Registrar only, should in 

our Judgment be allowe to restrict the extent of the rule making 

power to implement the avowed objects of the Act. As the matter 
has been canvassed in great detail before us, we may notice the 

arguments’ of the respondents based on clauses (r) and (3) of 
section 43 (2), A great part of those arguments proceeds upon the 
fallacious assumption that the rules in question would be isra pires 
only ifthey qould be brought within the terms of the specific 
clauses The argument alto is that even if tho rules are infra vires, 
there is no provision either in the Act or in the rules for the decision 
of a dispute between a member anda Co-operative Society by a 
special tribunal, and that these disputes can only be settled by the 
Civil Courts, We would examine the last point first, The words 
" concerning the business of a Society " occurring in section 43(3), 
clause (1), and in rule a2 (1) cannot be limited to disputes concern- 
ing the internal. management of the Society, for, if that were so, the 
mention -of disputes between past members inter se would be out 
of place. The principal business of a Society, as we have noticed 
above, being to finance its members, a dispute concerning the finan- 
cial obligations of its members to the Society would bea dispute 
concerning the business of the Society. [Mafsuddin v. Narayanganj 
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is an artificial person, a body corporate under the Act. It must uct, 
speak and wrangle through human agencies, In every Co-operative 
Society there must be a committee (see section 22) which has been 
defined in the Act as the “governing body of a registered Society to 
whom the management of its affaire ia entrusted.” Advancing loans 
to its members and receiving repayments and recovering the loans 
are acts of management, and fall within the ordiniry duties and 
powers of the committee. The committes is to make the 
demand for repayment from a member on behalf of the Society, 
and if the demand is resisted, then arises a dispute between the 
member and the committee. The proceedings to recover the 
money from the member, no doubt, must be carried on in the 
name of the Society, because it is by the Act made a juristic 
person, but the immediate occasion for the said proceedings is 
the dispute between the executive of the Society and the member 
concerned. We hold accordingly that the use of the word 
"Committee" in section 43 (2) clause (1) and rule a2 (1) is sufi- 


' cient to indicate a dispute with the Society itself, and enable pro- 


ceedings to be initiated and carried on before the authority referred 
to therein in the name of the Society. The view we are taking 
is supported by the judgment of S. K, Ghose, J. in Ram Krishna 
Sen v. Harigose Co-operation Bank. (1). 

Regarding the question asto whether sub-rales (a), (5) and 
(6) of rule a2 are w/fra vires or not, the respondent’s Advocate 
says that clause (1) merely lays down. that if the Registrar so 
directs, the matter shall be referred to arbitration; this means 
that.when a dispute is referred to the. Registrar, if he decides it 
himself, well and goo], but if he does not, he can only direct the 
parties to refer it to arbitration: the Registrar himself cannot 
refer the matter to arbitration, this can be done only by the 
parties, Secondly, it is argued that arbitration means the decision 
of g dispute by a judge of the parties’ choice, It is said that 
the first part of Sub-rule (2), in so far as it contemplates the deci- 
sion by an arbitrator appointed by the Registrar, is siira ofres, 
because no choice is given to the parties or any of them 3: it really 


empowers the Registrar to force a tribunal on the parties against 


their will, Regardiog Sub-rule (5), the learned Advocate says 
that section 43 (2), clause (1), speaks of the decision of-an 


‘arbitrator or arbitrators.as an award. An award is in ewence 
-final, that is, non-appealable, unless by statute an appeal is provided 


for, as io the Land Acquisition Act, In support of this he refers 
(1) (1935) 39 C. W. N, 1301, : 


cy 
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to the case of Rangoon Botatoung Co. v. Collector of Rangoon (1). 


— He says that the legislature accordingly omitted to mention awards 


in clause (s) of section 43 (a), and he contends accordingly that 
the appeal to the Assistant Registrar was incomepetent.- Regar- 
ding Sub-rule (6) of rule 22, he says that it goes beyond clause 


(1) of section 43 (2), which does not empower ‘the Local Govern . 


ment to declare by rule as final or conclusive either the decision 
of the Registrar or the award of an arbitrator or arbitrators, and 
that where such was intended, the Act in express terms said so, 
For this he refers to section 7 where the Registrar’s decision in 
certain matters is made final, and to section 42 (6) in which the 
orders mentioned in that section are made immune from attacks 
in the Civil Courts, 

Clause (1) of section 43 (s) in our judgment bas Tue DONNER 
shown below. 

If a dispute is filed before the Registrar, he can do a of 
three things : ' ; 

(i) he can if he so choses decide it himself, ' 

(ii) he may decline to adjudicate simpliciter. In that cate 
the parties are left to their normal remedy in the Civil Court, or 

(iii) he may decline to adjudicate himself, but at the samo time 
think that the matter is fit for "arbitration", 

In the last mentioned case he is to give a direction in that 
behalf, that is, that the matter “shall be referred to arbitration", 
ot in other words, that the parties cannot seek the enforcament 
of them rights by recourse to any other tribunal, which means in 
substance that they cannot go to the Civil Court for enforcement 
of their rights, If the word "arbitrator" used in section 43 (9), 
clause (1) be held to mean a judge whom both the contestants 
have concurred in selecting, and the word "award". means the 
adjudication of swck a judge, the party against whom the dispute 
had been filed would be in a position to bring about a stalemate 
by refusing to concur in the selection. When in the course of 
the arguments we pointed this out to the learned Advocate of the 
respondent, he said that in that contingency the other party would 
be at liberty to file his claim in the Civil Court, a position which 
we cannot appreciate, seeing that it would defeat :the whole 
purpose of the legislature as embodied in clause (1r), The interne 
tion clearly is that when the Registrar gives directions for 
“arbitration”, the parties would have no right to have recourse to 
any alternative proceeding, much lessto the comparatively expem 

(1) (1912) L, R, 39 I; A. 197 1 L E. R, 40 Calo. ar 3 16 C, L, J. 245. 
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EE. sive procedure or litigation in tbe Civil Courte. The use of the 


1937. , word "award" to mein the adjudication of a steal tribuna! ora 
argus 
Dacca Co-operative Special fudge, in the selection of which the parties or any of them 
dar hii may have had no hand, is not unknown in Indian legislation (e. g. 
v. the Land Acquisition Act), and we think that the words "'arbitra- 
e bs Sie Sane. tion" and “award” in section 43 (a), clause (1) have been used 
des Ltd. merely to signify a special tribunal and the order of 2 special 
m tribunal, as contra-distinguished from a Civil Court and the decree 
of a Civil Court respectively. That special tribunal may or may 
notin all respects or substantially conform to the characteristic 
of a arbitration tribunal strictly so called. The conferment of a 
right of appeal from the decision of such a tribunal does not 
involve any inherent inconsistency. If, as we hold, it is within 
the objects of the Act to set up a special tribunal for the decision 
of disputes, the power to create such a tribunal in our opinion 
Includes the power to set upan appellate authority, which would 
create more confidence and & greater sense of security in the 
disputants. Clause (s) of section 43 (2) in our judgment is not 
the only provision giving rule-making power to set up a tribunal 
of Appeal, As the Local Government has been given power to 
create by rules a special tribunal to decide disputes of the nature 
apnd between the pirties mentioned in section 43 (2) clause (1), 
the jurisdiction of such special tribunal would in our opinion be 
exclusive, Clause (1), gives that indication, when it says that 
the Registrar, if he so chooses, may direct that the dispute sal 
be referred to arbitration. In giving by sub-rule (6) of rule aa 
a finality to the decision of the special tribunal, the Local Govern- 
ment did not in out opinion transgress its powers, but carried out 
the implications of clause (1) as well as of general law. We 
accordingly reject the contention that sub-rules (2), (5) and (6) of 
rule 32 are siira vires, 

We will now consider whether the reasons given by the Court of 
appeal and which reasons have also been urged before us by the 
tespondent's Advocate are sound. Ifthe appointment of Anwar 
Hossein as “arbitrator” (we repeat the words of the Act and the 
rules) was bad, all the subsequent proceedings would of courss be 
null and void. By holding that sub-rule (9) of rule aa is fatra vires, 
wo have already held that the Assistant Registrar (who had been 
invested with the powers of the Registrar by a notification of the 
Local Government) had power to appoint a single "arbitrator" to 
decide the dispute filed before him. He exercised that power by 
" appointing the Inspector of Co-operative Societies, Dacca”. The 
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word “ Dacca * hete means the town of Dacts, for in the ofdet 
sheet the expression “ Dacca Division " is used where the División 
is meant, When the witnesses said that there were atthe time 12 
Inspectors under the Assistant Registrar, who was Assistant Regis- 
trar of the Dacca Division, they meant that there were 13 Inspectors 
of Co-operative Societies in the Dacca Division. Both the Courts 
below have failed to notice the “Dacca” in the Atsistant Registrar's 
order. We accordingly hold that Anwar Hossein was validly nomi 
nated as "arbitrator", There was obviously a dispute between the 
Union and the Silpa Societios, The former made a written demand 
claiming Rs, 80,000 with interest, Shortly before proceedings were 
started before the Assistant Registrar, and the latter denied the 
claim. The assertion of one and the denial of the other constituted 
the dispute. Both the Courts below have sadly fallen into error in 
thinking that because the plea of the Silpa Samities was that the 
claim had according to them been wiped out before 1936, there 
was no dispute in 1930 which could be referred to arbitration, 
Equally untenable is the view that because the claim of the Union 
was a bad one or even a false one, thera was no dispute. There 
would in our Judgment bea dispute, so long asa claim is asserted 
by one party and denied by the othef, be the claim a false or a triie 
one, or whether it ultimately turns out to be false or true. The 
pleadings and contentions of the Silpa Samities before Anwar 
Hossein and before the Assistant Registrar on appeal and the deci- 
sions of both these officers amply illustrate that there was a serious 
dispute between the parties in respeot of & large, and not an 
absolutely groundless, claim. 

There only remains for us to consider the effect of the irregu« 
larity in the conduct of the proceedings before Anwar Hossein. 
These irregularities, ifthe findings arrived at by the trial Court be 
Correct, are of the gravest character, He was guilty of misconduct 
in the sense in which that word is used in arbitration ptoceedings, 
All the findings of the first Court were not, however, affirmed by 
the appellate Couft, There is no evidence or suggestion that the 
eight awards which he tore up when he delivered later on his single 
final award were different in effect from the latter. He had examin. 
ed a witness of the Union, it may be, in the absence of Silpa 
Society No. 4, which soclety was only affected by this additional 
evidence, The allegation was that he had not given sufficient 
‘opportunity to the Silpa Societies to produce evidence, These 
alleged irregularities and at least some of the serious ones were 
made grinds of appeal before the Assistant Registrar by the Silpe 
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Cink, Societies If the appeal to that officer was a competent one, and we: 

1937: have held it to be so, as sub-rule (s) of rule 2a is fatra vires, these 

Dacca C dv, complaints on behalf of the Silpa Societies lose much of their 
pom nio importance, asthe appellate tribunal gave them opportunities to 

À v place fresh evidence before it, an opportunity which the said socie- 
de Viana ties avoided. No complaint is made by the Silpa Societies regard- 
{les Ltd. ing the procedure followed by the Assistant Registrar when he 


heard the appeals, and none against the conduct. There is no finding 
either. If the “award” of Anwar Hossein be a nullity, then and then 
only the decision of the Assistant Registrar on appeal would go 
but if that “award” is not a nullity, no such result would follow. If an 
award, assuming these proceedings to be arbitration proceedings, be 
the result of the misconduct of the arbitrator, or if the procedure of 
the arbitrator, be materially irregular, it has to be set aside by taking 
appropriate proceedings, it is pot a nullity [Sreenath Ghose v. Raj 
Chunder Pasi (1) and the cases collected in Banerjee on Arbitration 
4th Edition, pages 325 ef seg.) The appropriate proceedings for 
such purpose in the case before us was the appeal to the Assistant 
Registrar. It is urged by the respondent that the View we are thus 
taking is inconsistent with the Judgment of the Division Bench in 
this self-same case reported in 37 C. W. N. 843, which it is con 
tended as res judicata between the parties. It is urged that that case 
decided that if Anwar Hossein “had abused his powers" and “his 
procedure was wholly irregular and illegal", the anit would be main- 
tainable, Guha and Bartley, JJ. there point out that the point about 
the maintainability. of the suit arose before any evidence was taken. 
In the plaint the power to appoint an arbitrator as also the appoint- 
e ment of Anwar Hossein was questioned. These last mentioned 
questions depended upon fact, and if the facts established those 
allegations in the plaint, the whole of the proceedings would have 
been null and void, &nd the Civil Court would have undoubted 
Jurisdiction to declare them void. In the course of the judgment, 
the fact that the plaint also charged misconduct to Anwar Hossein 
and alleged grave irregularities on his part was noticed, but the 
matter then for consideration was whether the suit wis to be thrown 
put im Z/wine or not, That this Court did not intend to decide the 
matter about the maintainability of the suit finally, if only the facts 
of misconduct and irregularity were established apart from the 
absence of authority in Anwar. Hossein to decide the dispute, is 
" appatent from the guarded language used at the bottom of” 
page 845 of the report. The passage runs thus +— 


- (1) (1867) 8 W. R, 171, 
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“ An order if made "by a person "appointed: as "arbitrator, who 
could not bs appointed such an arbitrator under lam ; an order made 
by such an arbitrator in the absence of powers conferred upon him 
isa nullity and cannot affect the rights and obligations of the 
parties". We accordingly overrule all the contentions ofthe plaintiffs 
respondents, set aside the Judgments and decrees of the Courts 
below, allow the appeal and dismiss the ee suits with 
costs throughout. 
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Before Mr. Justice R. C. Mitter and Mr. Justica C. C, Biswas. 
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1 
Taullainama—UCreation of vak/-—Suii by some members af the makis family 
claiming profits as secular—Suit compromised by agreemeni—Ef'oct of such 
agreement—Grant of successive life esioles— Makoinedan Law. 

A Tuwllatnama was executed by almost all the members of a family pur- 
porting to create a wakf in respect of some properties A was appointed the 
first mutwal. The purpose of the wakf was to provide for tbe wakifs and 
their desoendante, and the ultimato gift to the poor and the destitute was 
illusory. A thereafter created ancther wakf in respect of his self-acquired 
properties with the same purpose in view. On relinguishment of office by A, 
his son became the matwali of both the wakfs. A sult was instituted by some 
members: of the family agalnst À and hià son as principal- defendants—the 
other members of the family were made pro-forma dofendants—clalming pro- 
fits of tbe wakf properties on the footing that the properties were secular and A 
and bis son were managers, Tho sult was ultimately compromised on the basis 
of an agreement Roo the parties to the sait. By the agreemeot both the 
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wakis were admitted to be valid and binding and A's son agreed to pay the 
allowanoe fixed by a family council to some members of the family, The agree. 
ment further provided that oq the death of a member the allowance payable to 
him was to be distributed amongst his or her heirs and residuaries in such pro- 
portions as tbe family council would determine. 


The predecessor-In-Interest of plaintiffs, acoording to the terms of agreement, 
was entitled to a monthly allowances of Rs. 187-8. He along with three other 
persona, entitled to similar rights to money allowance, borrowed money from the 
Roys and mortgaged thelr right, title and interest and thelr share together 
with ali the Interest ín the wakf properties. The mortgagess instituted a suit 
to enforce the security and obtained a decree; and in execution of that decree 
purchased the mortgaged properties, 

The Roys thereafter brought sults for possession. of the share of the mort- 
gaged properties purchased by them in execution of the mortgage decree, The 
suit was dismissed, On appeal to the High Court, the Roy's claim for posses- 
slon was dismissed bat their right to receive monthly allowance was decrend, 
The sald judgment was affirmed by the Privy Council. 


Thereafter the Roys instituted a salt for recovery of arrears of allowance 
and was pertially decreed. During the pendency of that suit the plaintiffs 
brought the sult for recovery of their alleged share of the arrears of allowance 
foc a period partially covered by the Roy s suit on the ground that the allowance 
was not transferable and that the Privy Council decidon la Roy’s sult for posses- 
slon of the share of the mortgaged property was not binding on them as they 
were not parties to that sult. On the contention that the right to receive the 
allowance was of a limited character, a life grant which ceased with the death 
of the predecessor-in-interest of the plaintiffs : 


Held, that the right to receive the allowances payable under the agreement 
was heritable and transferable and had in fect passed to the Roys: XAejek 
Soleman Quadir’s case (1) and Nawab Khojeh Habibulla Sakhed’s case (2) 
followed, 


Held further, that the Privy Council! decision in Newab Khajeh Habibulla 
Sahed’a case (2) is not res jodicata but ls a binding precedent. f 


The Mahomedan Law does not favour grant of suocessivo life estates, 
Appeal by the Plaintiffs, 

Suit for arrears of allowance, 

The material facts will appear from the Judgment. 

Messrs. Atul Chandra Gupta,- Bhupendra Nath Roy Chou- 


-dhury, Prokask Chandra Pakeaski, and Satis Chandra Choudhury 


for the Appellants. 


Dr. Sarat Chandra Basak, and Messrs, Bankim Chandra 
Banerji (for Defendants 2 to 4), Ramaprosad Mukerji (for Defendant 
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No, 1), Jogesh Chandra Sinka NN: Abinash Chandra lait 

for the Respondents. 

: C A Y. 
. The judgment of the Court was as follows : ` 

The claim in the suit out of which this appeal arises is 
Rs. 5,100, made up of a sum of Ra. 4,770 being the arrears of 
allowance from Baisakb, 1326 B. S, (April, 1919) to Chaitra, 1337 
B. S. (March, 1931), payable by the Nawab Bahadur of Dacca 
under two documents, dated the s6th August, 188r, and ryth 
September, 1881, to be referred to hereafter as the agreements of 
1881, and Rs, 330 being damages for detention of the money. 
The question is whether the plaintiffs or defendants Nos. a to 4 
(the Roy defendants) are entitled to this sum. The Nawab 
Bahadur of Dacca at one stage appeared to side with the plaintiffs, 
but ultimately adopted a neutral attitude, as he should do, and 
his only concern was that he ‘should not be made liable to pay 
twice over in the events which had bappened since the institution 
of the suit, In the plaint, many allegations were made and quite 
a number of questions raised, but before us, the appeal is confined 
to & few points depending entirely upon the construction of the 
said agreements of 1881 and of the two judgments delivered by 
the Judicial Committee of the Privy Council in AAafeh Soleman 
Quadir v. Nawab Sir Salimulja Bahadur (1) and in Nawab Khajes 
Habibibullah Sakeb v. Raja Janaki Nath Roy (a), The plaintiffs 
have lost in the lower Court and have war ad appealed 
before us. 

The material facts are these : On the 8th May, 1846, nearly 
all the members of the Nawab family of Dacca executed a 
Towliatnama by which they purported to createa Wakf in respect 
of four properties, Sir Abdul Gani was appointed the first 
Mutwali, The purpose of the Wakf was to provide for the wakifs 
and their descendants, and the ultimate gift to the poor and the 
destitute was illusory (Ex. 5B*, P. 31). This Wakf will hereafter 
be called Dhan Bibs Wakf and Towliatnama as Dhan Bibi's 
Towliatnama. There was another Wakf created on the rrth of 
September, 1858 by Sir Abdul Gani in respect of his selfacquired 
properties with the same purpose in view, but that Wakf, is not 
material for the purposes of the suit, 'This Wakf will hereafter 
be called Sir Abdul Gani's Wakf, After relinquishment of office 

(1) (1922) L. R. 49 I. A. 153, 37 C.L. J. 564 L L. R. 49 Cale, 890, > 

(a) (1999) 51 C. L. J. 131. 

*The whole Paper book, Part If, volume |, of Appeals Eom Original Decroog 
Nos. 289 and 290 has been marked by congent as Ext. a 
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by Sir Abdul Gani, his son Nawab Asanulla became the Mutwali 
in respect of both these Wakís In 1880, however, disaffections 
among the members of the Nawab family came toa head, and in 
that year soms of them instituted a suit, being No. 189 of 1880, 
against Sir Abdul Gani and Nawab Asanulla as principal defen 
dants, the other members of the family, quite a large number, 
being Joined as proforma defendants. The plaintiffs of the said 
suit claimed on account of the profits of the properties included 
in both Dhan Bibis Wakf and Sir Abdul Gani’s Wakf, from Sir 
Abdul Gani and Nawab Asanulla, on the footing that the properties 
were still secular and the principal defendants were mere managers, 
In paragraph (6) of the plaint, Dhan  Bibi's Towliatnama was 
attacked (Ex. 5 B, P. 39) This suit was compromised in 188r. 
In form, the suit was withdrawn on the basis of an agreement 
among all the persons tben having interest in the litigation. The 
memorandum ofí agreement was executed on the a6th August, 
1881 (Ext. 5B, Part II, p. 1), and according to its terms, Sir Abdul 
Gani and Nawab Asanulla executed on the ryth of September, 
1881, a document called the Deed of Agreement, which is a coun- 
terpart of the said memorandum of agreement. This memoram 
dum of agreement is the principal document for consideration in 
this appeal. Itis only necessary to notice at this stage the princi- 
pal terms of this memorandum of agreement. The proforma 
defendants were transferred to the category of plaintiffs and they 
also joined in executing the document with the original plaintiffs, 
All charges of fraud made against Sir Abdul Gani and Nawab 
Asanulla were withdrawn, Dhan Bibis Wakf and Sir Abdul Gani's 
Wakf were admitted as valid and binding Wakía ( clause 4 ); the 
parties signing the agreement admitted that they had no claim or 
interest in the properties in the possession of Sir Abdul Gani and 
Nawab Asanulla, whether registered in their names or in the 
names of others (clause 3); Nawab Atanulla “by virtue of the 


power vested in him as Mutwali” agreed to increase the allowances 


of the members of the family and to distribute Rs. 1,3$,084-11-0 
annually from the income of the ' Wakf " properties to the persons 
mentioned in Schedules Cand D ofthe document in accordance 
with such proportions as might be determined by a committee of 
four male members of the family, and on the accounts being fixed, 
Nawab Asanulla was mithin a fortnight thereof to execute in favour 
ofeach individual whose name appeared in Schedules C and D, an 
agreement securing the allowance (clauses 6 and 7). On the death 
of any of such persons the allowance payable’ to him wag to be 
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distributed amongst his or her heirs and residuaries in such ptopor- 
tions as the family council would determine (clause 1r). 

The persons mentioned in Schedule C were those who were 
to have their allowances from the income of the- properties 
described in Schedule A of the document, being the pro- 
perties made Wakf by Dhan Bibis Towliatnama of-the 8th 
May, 1846, 

It is-admitted that Khajeh Abdul Majid aljas Hola Mia, the 
predecessor-iminterest of the present plaintiffs, wasa descendant 
of a person mentioned in the said Schedule C, and was entitled 
to à monthly allowance of Rs. 187-8258 out of the income of the 
properties included in Dhan Bibis Wakf. It appears that in 
1906, he with three other persons, Khajeh Abdul Khalek, Syed 
Karimulla and Khajeh Abdul Rashid, who had similar rights to 
money allowance, borrowed Rs. 18coo from defendant No. a, 
Raja Janaki Nath Roy, and from Roy Bahadur Sita Nath Roy, 
the father of defendants Nos. 3 and 4. The said loan was secured 
by a mortgage dated the soth April, 1905, which the lenders took 
inthe name of Jogendrà Nath Roy Choudhury, a son of Raja 
Janaki Nath Roy (Ext. r, Part II, p. 35). The recital in the 
mortgage instrument is that the mortgagors had between them by 
inheritance 17 Gandas ı Kara 6 Jobs 4 Dantis 3414 Renus share 


in the four properties described in the schedule to the instrument. 


(the self-same properties as were included in Dhan Bibis Wakf), 
but that according to the practice in the family, the properties were 
under the management and control of Nawab Khajeh Salimulla 
Bahadur and the mortgagors had been receiving every month 
sums of money from the said Nawab Bahadur on suspense account, 
The montbly allowance that was being received by Khajeh Abdul 
Majid is stated to be Rs. 187-80. For the loan, the “right, title 
and interest of the mortgagors in the said four properties and theit 
17 Gandas 1 Kara odd share therein together with all the interest 
appertaining thereto" wore made security Raja Janaki Nath 
Roy and Rai Bahadur Sita Neth Roy brought a suit on the sand 
December, 1908, to enforee their mortgage. Khajeh Abdul 
Majid was then dead, and eleven persons, that is to say, his 
widow and sons and daughters who would be his heirs under the 
Mahomedan Law, were made parties defendants, One of them was 
his daughter Ahammadi Khanum. She is plaintiff No, 3 in the 
present suit, Another daughter, who was a party defendant ih 
the mortgage suit, was Hesahaini Khanum. She has since died, 
and her heirs, viz. her son, Syidulla, and her husband, Aminulla, 
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are plaintifs Nos. r ani 2 respectively in the suit before us. The 
final decree in the mortgage suit was passed on the 3rd May, r910, 
(Ex. 4, Part II, p. 70), and at the sale in execution thereof the 
mortgagee-decree-holders themselves, that isthe Roy defendants, 
purchased the mortgaged properties, The sale certificate is at 
page 263 of Part II, Vol. II of Ext, 5B. 

The second chapter in the story now begins with two suits 
brought by the Roys on the 24th May, 1916, and the grst May, 
1916, respectively against the then Nawab of Dacca, Nawab 
Kbajeh Habibulla, There was no other defendant to these 
suits, in which the plaintifs claimed possession of 17 Gandas r 
Kara odd share of the four properties included in the mortgage 
and purchased by them at the Court sale, Two suits were brought, 
one in the Court at Dacca and tbe other in the Court at Barisal, 
because tbres of the properties were situate in the district of 
Dacca and the fourth in the district of Backergan]. The Barisal 
suit was later on transferred to Dacca and consolidated with the 
suit pending there. Both the suits were dismissed by the Sub- 
ordinate Judge on the rath September, 1924, and two appeals 
being First A>peals Nos 289 and ago of 1924 were lodged in this 
Court, They were heard together and partly allowed. The judg- 
ment of this Court which was delivered on the 3oth November, 
1926,is reported in Rafat Janaki Nath Roy v. Nawab Khawaja 
Habibulla Saks) (1), This Court held on the view it took of the 
decision of the Judicial Committee in XAafeh Soleman  Quadir's 
cate (3) referred to above, which turned upon the construction 
of the self-same memorandum of &greement of 1881, that the 
patties to that agreement had surrendered fot ever in favour of 
the then Nawab of Dacca and his heirs their claims to the aforesaid 
four properties, in consideration of the payment by the latter to 
the former of certain fixed heritable allowances of money. The 
Roy claim for possession of the properties was accordingly dis- 
missed, but their right to receive from Nawab Habibulla monthly 
allowances was declared. The decree made by this Court in favour 
of the Roys was in the following terms : 

"It is declared that the plaintiffs are entitled to the allowances 
charged on 17 Gandas 6 Dantis 4 Jobs 4434 Renus share of the 
properties described in the plaint which were payable to Syed Ka- 
timulla, Khajeh Abdul Rashid and Khajeh Abdul Khaleque alias 
Bechu Mia and their heirs and legal representatives, and to the 

(1) (1996) 45 C. L. J. 151, : 

(2) (1922) L. R, 4&1, A, 1531 32 C. L, f. 86, 
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v. Raja Janaki Nath Roy (x) are attributed to collusion between 
the Roys and the Nawab, and it is further stated that those decrees 
are not binding on the plaintiffs, as they were not parties to the 
suits in which they were made, These allegations were denied by 
the Roy defendants, and the Nawab protested against the charge 
of collusion levelled against him. Seventeen issues were framed. 
The issues which raised a challenge to the mortgage bond, the 
mortgage decree and the mortgage sale, and to the decrees passed 
by this Court and by the Judicial Committee of the Privy Council in 
the aforesaid suits of 1916 filed by the Roys against the Nawab for 
possession, proved futile in the lower Court, and the appellants have 
not attempted to reagitate those matters before us, Their Advocate 
Mr. Gupta has also reconciled himself to the position indicated in 
Rajak Janaki Nath Roy v. Nawab Khawaja Habibulla Saked (a) 
and Nawad  KAajeh Habibullah Sakeby. Raja Janaki Nath 
Roy (1) that "the greater includes the less" and the mort- 
gage security comprised the right of Khajeh Abdul Majid to 
receive the monthly allowances and that those allowances were 
charged on the immovable properties, and that at the mortgage 
sale the Roys purchased the said right of Khajsh Abdul Majid, 
Mr. Gupta’s contention, however, is that in effect this sale gave 
the Roys nothing, because according to him, the said right of 
Khajeh Abdul Majid was of a limited character, a life grant which 
ceased with his death. This is his principal contention, and it 
depends upon the construction of the agreemente of 188r. He 
wants to avoid the effect of the decision of the Judicial Committee 
of the Privy Council in Nead Khajek Habibullah Sako v. Rafa 
Jacak: Nath Roy (x) by saying that that decision is not res 
judicata and has not even any force as & precedent, as the 
heirs of Kbajeh Abdul Majid being not before the Court, the 
question Mr, Gupta raises, did not then arise and was not presented 
at all, and that the decision proceeded upon an assumption that 
the sale paseed to the purchasers the right to receive the allowance 
for alltime. The second point he takes was not taken in the 
Court below, It is that the Wakf Validiting Act of 1930 (Aot 
XXXII of 1930) has made Dhan Bibi’s Wakf a valid one, and his 
clients have now the right to receive allowance payable by the 
Mutwali under the said deed. We may dt once say that if the 
appellants’? contention that the agreements of 188r made succes 
sivo life grants of allowances, be negatived, and it be held that the 
right to receive the allowances was a heritable one, one that com 


(1) (1929) 51 C. L. J. 131. (a) (1929) 45 C. L. J. 151. 
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ferred on the origins] grantees so to say absolute estates which 
would be transmitted by them to their heirs and could be sold by 
them, the second point urged by the appellants would be of no 
help to them, for in that case the Roy» right to receive the 
allowances would be saved by the proviso to section s of the 
Wakf Validiting Act of 1930, they having acquired the said right 
by their mortgage and purchase before that Act came into force. 

On the question of the construction of the agreements of 1881, 
Mr. Gupta contends in the first place that the terms of Dhan Bibi's 
Wakf must be taken into consideration in construing the terms of 
the said agreements for the purpose of finding out the true nature 
of the allowances to be paid to the persons mentioned in the 
Schedule C thereof. The question is what the parties intended by 
the said documents of 1881. They had, says Mr. Gupta, expressly 
affirmed in these documents the validity of Dhan Bibi's Wakf 
and had proceeded on the basis that the said Wakf was a valid one. 
His argument is that the provisions in the agreements of r88r 
dealing with the allowances must be regarded as amplifying and 
defining with greater precision the provisions in the deed of Wakf 
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regarding the rights of the members of the Khajeh family to be ' 


malatained out of the Wakf properties In this view of the matter, 
says he, the allowances payable under the agreements of 1881 
must be considered as maintenance payable to the members of the 
Khajeh family, and the right to receive them coupled with the 
charge on the properties must be considered to be restricted 
in its enjoyment to the grantees personally The right is 
accordingly «£sra commercium in view of the provisions of 
section G(d) of the Transfer of Property Act. In our judgment, 
that contention is no longer open to the appellants in view of the 
decisions of the Judicial Committee in Khafeh Soleman Quadirs 
case (1) and in Nawab Khajek Habibullah Saheb’s caso (2), refer- 
red to above, Dhan Bib?s Wakf was aninvalid one, and it was 
held that in determining the rights of the parties to the allowances, 
the agreements of 188r must be taken to have an independent 
existence, the Judgment of- Mookerjee and Walmaley, JJ. which 
had held otherwise in JYamaó Khajeh Habibulla Saked v. Khajeh 
Selemon Quader (3), having been over-ruled. In affirming the 
judgment of B. B. Ghose and Panton, JJ. in Rajak Janaki Nath 
Key v. Nawab Khawaja Habibslia Saked (4) the Judicial Commit- 

(1) (1922) L. R. 49 I. A. 155 ; I. L. R. 49 Calc. 8101 37 C. L. J. 56. 

(3) (1999) 5t C. L. J. rg. 

(3) (1919) 50 C. L. J. 102 1 24 C. W. N. 18, 

(4) (1926) 4s C. L. J. 151. i . 
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tee expresaly held that the right to receive the allowances payable 
under the agreements of 1881 was transferable and had in fact 
passed to the Roys Nawab Kkafeh Habibwlah Saksb v, Raja 
Janaki Nath Roy (1) 

The second line of argument of Mr. Gupta is that the 
very terms of the memoranda of agreements of 1881 show 
that & succession -of life grants only was intended. He 


refers to clauses 9, 16 and 17 and says that these clauses 
indicate that ths allowances were in the nature of maintenance, 
Clause rr, according to him, indicates that the descendants of a 
person receiving the allowance are to get the allowances, not 
by reason of the law of inheritance but independently, for, if there . 
&re several descendants, their shares would not be determined 
according to the Mahomedan Law of inheritance but according to 
what the family council in their discretion might fix, This conten 
tion of Mr. Gupta is against tho» case made inthe plaint, where it 
is stated in unequivocal terms that th» allowances ware heritable 
allowances, that is, would pass to successors by the law of inherit- 
ance. But as the question is one of interpretation of an instrument, 


` we should not tie down his clients to their admission, but only point 


out tbat the admission follows what the Judicial Committee had 
decided in Kafsh Soleman Quadir's case (2). It may bo that there 
is some force in. Mr. Gupta's contention, but the matter is not 
"et integra, It must, however, be pointed out that the Mahomedan 
Law does not avour grant of successive life estates, and it is so 
uncommon among Mahomedans that clearer words would be 
required. In the cases which the Roys instituted agalnst the Nawab 
of Dacca in 19:6, the fact that Khajeh Abdul Majid had died before 
the’ decree in the mortgage sult was prominently before the Court. 
The judgment of the High Court notices it and in the decree it is 
made clear, It was expresaly stated that the Roys had passed the 
right to receive allowances payable “to the heirs and legal repre- 
sontatives of Hola Mia (Khajeh Abdul Majid) except the 
person named Hafez Bibi against whom the mortgage suit had 
abated” Rajak Janaki Nath Roy v. Nawad Khamaja Habi- 
bulla Saheb (3); aud this decree was affirmed by the Judicial 
Committee, That decision is not re judicata but it is 
certainly a binding precedent. The trustee, the Nawab of Dacca, 
fully placed the case of the present appellants by-appealing to His 


(1) (1929) 51 C. L. J. 131. . f 
(2) (1922) L. R. 49 I, A. 183 ; L L. R, 49 Calc. 120 ; 37 CAL. J. 56, 
(3) (8926) 45 C. L. J. 181 (161). i 2.3 
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Majesty in Council. The ra/fo in Khafekh Soleman Qwadir's case 
(1) is that by reason of Dhan Bibi's Wakf proving invalid in law, 
the right to the properties remained in the grantors and their heirs, 
but that right was relinquished by those owners to the Nawab of 
Dacca,—conveyed, soto siy, in consideration of the allowances, 
The allowances can be regarded as the price payable in instalments. 
The persons mentioned in schedule C of the memorandum of agree- 
ment were accordingly entitled to them in their absolute right. We 
accordingly hold that the right to receive the sum of Rs. 187-8 as. 
less what is payable to Hafez Bibi and her heirs has passed to the 
Roys, and the plaintiffs are not entitled to receive any portion 
thereof from defendant No. 1. 

The appeal is accordingly dismisaed with costs to the Roy 
respondents, the Nawab of Dacca to bear his own costs in this 
appeal. 

H. K, B. Appeal dismissed, 


(1) (1922) L. R, 49 I. A, 153; 1. L. Re 49 Calc. 3 37 C. L. J. 36. 





Befors Mr. Justia S. K, Ghose and Mr, Justice 
D. C. Patterson. 


PRASANNA DEB RAIKAT 
D. 


1ABIUR RAHAMAN AND OTHERS,9 


Act X of 1859 — Rent of undertenure Hable (o enkcucement —Spocific grounds 
nal prescribed — Regulation VII of 1793, section 51— Pergaunah rate noi 
mentioned —Scheduled Districts Act (XIV of 1974)— Privilege of tenure- 
holders -Civil Courts Act (XI of 1887), section 37— Principle of justice, 
equity and geod conscience recognised —Fair and equitable rate with refer- 


* Appeals from Appellate Decrees Nos. 1094. 1362 nnd 1363 of 1936, against 
the decision of J. Younie, Req, District Judge of Darjeeling, dated the 29th of 
Fobroary, 1936, reversing (in Reat Appeal No. 108 of 1934) the decree of D. N. 
Sen, Esq , Deputy Collector of Siliguri, dated the Ist of November, 1934 and 
modifying (in Rent Appeals Nos. 109 and 112 and 110 and 113 of 1954) the 
decrees of D.N Sen, Esq, Deputy Collector of Siliguri, dated the sst of 
November, 1934. 
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ence lo assets —Nol a ground for enhancement — Decree on the ground of fair 
and equitable rate, when can be passed —Bengal Tenancy Act (Vill of 1885), 
section 7 — Matter governed by Act X of 1850 —Wrong to base an assessment 
on the awalegy of the Bengal Tenancy Act of 1885—Act X of 1859, 
section 13— Notice, what it must show— Land used for building purposes, 
if can be enhanced by a suit under Act X of i859 — Suit under Act X of 
1859—~Furisdiction of the Revenue Court, 


Aat X of 1859 recognises that an undertenure is liable to enhancement of rent, 
bat it does not prescribe any.specific grounds for such enhancement as it does in 
the case of a ralyat by section 17. The grounds of enhancement in such cases 
must be those for which he was liable prior to the passing of the Act, and if the 
enhancement is claimed on the ground of belag falr ‘and equitable, that has 
always been subject to the condition that the rent is not more than what is pald 
by similar tenures In the Pargannab or nelghbourhood. 


Grish Chunder Ghoss v. Ramtunoo Biswas (1); Dhunput Singh v. Gooman 
Singh (2) and Dysram’s case (3) followed. 


The principle underlying theses decisions i1 not conflned to the specific provi- 
sion in section 51 of Regulation VIH of 1793 but are based on broader and more 
general principles, 


Regulation Vill of 1793 Is the only statutory provision bearing on the subject 
prior to Act X of 1859. Beotlon 51 of the Regulation does not expressly mention 
“ Pergannah rate" as a condition. In order to prevent undue exaction from 
simindars, it lays down that rents of dependant talukdars will not be enhanctble 


except on four grounds one of which is ‘‘the conditions under which the talukdar 
holds his teoure.'’ The principle that the talukdar is not liable to pay more than 
the Pargannah rate for similar tenures comes under this class. 


|: Breje Soondur Miller Mejcomdar v, Kales Kiskere Chowdhry (4); Rafah 
Nilmoney Singh Bakadeor v, Ram Chucherbutiy (x) followed, 


lf tenure-holders had the privilege of not being liable to pay more thao the 
customary rate, they did not lose that privilege 1n the scheduled districts by the 
Scheduled Dis-ricts Act XIV of 1874. 


The principle of Justice, equity and good consclence was made a statutory 
principle by section 37 of tho Civil Courts Act XII of 1887 which enacts that the 


Courts will apply that principle where there ls no other law for the timo belog 
lu force, . 


Fair and eqgltable rate” with Feferetice to assets ia not a ground for 
enhancement. 


No decree on the ground of “fair and equitable rate can be ENS vithout 
considering the question of customary rata. ” 


‘Mitra’ s- Land Last of Bengal, and Ed. pp. 185, 186 referred to. 


-| (1) (1869) 12 W. R. 449. 25 
(a) (1867) 9 W. R- 3 (P. C ) ; 11 Moo. L A. 433 d RES a 
(3) 1 Ben. S. D. Rep. 140. "X. 

` (4) (18672 8 W. R. 496. ub d i 
(8) (1874) a1 W. R. 439. 


v\ 


Vos. LXVII] BIGE COURT: | 383 


re Section 7 of the Bengal Tenancy Act makes “customary rate” (subject to Ame 
contract) the first condition and '' fair and equitable rate" the second condition 1938. 
ae 


“ only where no such customary rate exists.” . 


In a matter governed by Act X of 1859 itis wrong to base an assessment on pees ye airs 
the analogy of the Bengal Tenancy Aot of 1885. Tablur Rabuman, 


S. A. Nos. 2133 and 13134 of 1933 decided om the aznd Axgust, 1035 not 
followed, 


~ 


In the present case the notice served upon the tenure-holder under section 13 
of Act X of 1859 stated as follows :-— 

“ At present the prios of crops having increased and the productive power of 
the soil having Increased and the rate of your rent being very small in comparison 
with the Income of the said fote according to the rate of rent of similar lands In 
the neighbourhood, I am entitled to claim enhancement of fent from yon. ”', 


In the plaint the grounds for enhancement of rent are as follows :— 


(1) That the price of food stuffs has increased, (li) that the productive powet 
of the soils had increased, (ili) that the existing rents wero below the rates of 
rent prevailing for similar lands in the vicinity, and (iv) that the rents paid were 
E having regard to the Inoome derived by the defendants from the Jotes 
In sult ” 

Held, that the TU Is entitled to notibe showing all the valid grounds of 
enhancement, 

Heli further, (x) That the Brst two grounds are not grounds applicatile td 
á tenure, . 

Mohima Chunder Dey v. Georoo Doss Sein (1); Kaleenath Chomdhey V. 
Llimes Bibee (2); Gobind Coomar Chowdhry v. Hire Chander Nag (3) 
followed. 

(b) That the fourth grotind in the plalnt is really one of the two conditions of 
the third ground !n the notice, The other oondition which is the third ground in 
the plaint has not been proved and the landlord is not entitled td a decree for 
enhancement. 

The rent of lend used for bullding purposes cannot be enbanted By a stit 
tunder Act X of 1859. 

Re: Brokmo Moyes Dewah (4); Ranes Don Soonduree Dessee v Bible 
Ümdadoenissa (5); Muddun Mohun Biswas v. William Stalhar? (6) and 
Ranes Doorga Soondures Dossee v. Bibee Oomditoonisea (7) followed. 


Raja Promoda Nath Rey v. Astruddin Mendal and Secretary af State fer 


(1) (1867) 7 W. R. 285. 

(a) (1869) 13 W. R. 506, 

(3) (1870) 21 W. Re 442 (Footnote). . - 
(4) (1870) 14 W. R, 252. 

(x) (1872) 17 Ws R. 151. 

(6) (1872) 17 W. R. 441. 

(7) (1873) 18 W. R. 234 ; 9 B. L. R. 101, 
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India (1)} Harendra Kumar Roy Choudhury v. Hara Kishore Pal (2) 
distinguished. " 

The Revenus Court had no furisdictlon to try a suit under Act X of 1859 
when at the time of the sult the land was being actually used fora non-agricunl- 
tural purpose. 

Appeal by the Plaintiff in S. A. No. 1094. ` 
Appeals by the Defendants in S, A. Nos. 1362 and 1363. 


Suits by the landlord for enhancement of rent of three tenancies 
after serving nolice under section 13 of Act X of 1859 and for 
arrears of rent at the enhanced fate. 


The material facts will appear from the judgment. 


Dr. S. C. Basak and Ar. Rajendra Bhusan Bakshi for the 
Appellants in S, A. No. 1094 and for the Respondents in $ A. 
Not, 1362 and 1363. 


Messrs. A.C. Gupta and Jitendra Kumar Sen Gusta for the 
Appellants in S, A, Nos, 1362 end 1363 and for the Respondents in 
S. A. No, 1664. ` 


M». Abul Quasim for the Deputy Registrar in S, A. No: 1094. 


Mr, Ramsndra Chandra Roy for Mr. S. C. Lakiri for tho 


Deputy Registrar in S, A. Nos. 1369 and 1363. 
G» A, Y. 
The judgments of the Court were as follows s=- 


8. K. Ghose, J. :— These three appeals arise out of three suits 
instituted by the landlord for enhancement of rent of three 
tenancies after serving notice under section r$ of Act X of 1859 
and for realization of arrears of rent at the enhanced rate. 


In suit No. 43 which has given rise to second appeal No. 1094, 
the tenancy is Jote Mohan Bhog comprises 72.85 acres held ata 
rental of Re, 164-0 per year. Inthe notice the landlord claimed 
at an enhanced. rate at Rs. 979-11-4. The Deputy Collector, 
before whom the suit was instituted decreed the suit at Rs, 537-12-0, 
Both parties appealed to the District Judge. The District Judge 
dismissed the suit holding that the lands are not agricultural and 
Act X of 1859 does not apply. Against that decision the plaintiff 
landlord has filed second appeal No, 1094 of 1936. 

In suit No. 44 which bas given rise to second appeal No. 136a 
the tenancy which 1s described as Nipur Bigha comprises 41°7 acres 
beld ata rental of Rs 2a-8-0. In the notice the enhanced rent 


(1) (1911) 15 C. W. N. 896. 
(2) (1990) 26 C, W, N, 589, 


rf 
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claimel is Re, 717-7-0. The Deputy Collector decreed the suit 
at Re, rjr-47. Both parties appealed. The learned District 
Judge allowed the appeal of the tenant partially and reduced the 
enhancement to Rs, 109-6-6. Against that decision the tenant 
defendants have filed second appeal No. 1362 of 1936. 

In suit No. 45 the tenancy is described as Jote H. G. York 
or Ba Range Das and comprises an area of 22.74 acres held at 
an annual rental of Rs s-ro. In the notice the enhanced rent 
claimed is Rs, 84. The Depnty Collector decreed the suit at 
Rs. 66-6-7. Both parties appealed, The District Judge reduced 
the enhanced rent to Rs. 55-546, Against that decision the tenant 
defendants filed second appeal No. 1363 of 1936. In the tenants’ 
appeals S, A, Nos. 1362 and 1363 of 1936 the first contention 
of the appellants is that the plaintiffs are not entitled to geta 
decree for rent at an enhanced rate on the ground stated in the 
judgment of the Court of appeal below. The suits are under 
Act X of 1859, not under the Bengal Tenancy Act ; therefore to 
justify enhancement one must look tothe law as prevalent under 
the former Act and to.that under subsequent conditions, Now 
Act X recognizes that an under-tenure is liable to enhancement 
of rent, but it does not prescribe any specific grounds fot such 
enhancement, as it does in the case of a rayat by section 15. So 
it has been held that in the case of a middleman the grounds 
of enhancement must be those for which he was liable prior to 
the passing of the Act, end if. the enbancement isclaimed on tlie 
ground of being fair and equitable, that has always been subject 
to the condition that the rent is not more than what is paid by 
similar tenures ia. the pergunnah or neighbourhood-—-Grísk Chun- 
der Ghose v. Ramiwnoo Biswas (1). That case derives authority 
from the Privy Council decision in Dihungul Singh v. Gooman Singh 
(s). The latter in its turn refers to '* Dayaram!s caso (3) and the note 
of Sir Wm. McNaughten at the foot of it which show that where 
the sult is against an intermediate tenant the enhancement ought to 
be made according to the pergunnah rate of the rents payable, 
not by rayats, but by the holders of similar tenures", It seems 
to me that these decisions are not confined to the specific provi- 
gon in section 51 of Regulation 8 of 1793 but are based on broader 
and more general principles. Regulation 8 is. the only statutory 
provision bearing on the subject prior to Act X, section sr of the 


(1) (1869) 12 W. R. 449. 
(2) (1867) 9 W. R. 3 (P, C.) j 11 Moo, I. A, 433, 
(3) 1 Ben. S, D. R. 140. 
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avi Regulation does not expressly mention “pergannah rate” as a 
1938. condition, In order to prevent undue exaction from zamindars, 

' Prasanna Deb Ratkat it lays down that rents of dependant talugdars will -not be enhan- 
cible except on four grounds one of which is “the conditions under 
diem; which the taluqiar holds his tenure." The principle that the 
3. AT GN) J.  taluqdar i$ not liable to pay more than the perganah rate for 
similar tenures comes under this class, which indeed does not lay 

down & new rule fcr the first time: Brojo Soondur Mitter Mofoomdar 

v. Kales Kishore CAowdhry (1), Rajak Niimoney Singh Bahadoor 

v. Ram Chucherbuity (2). Dr. Basak for the respondent landlord 

has pointed out that Regulation 8 does not apply to a district 

‘like Jalpaiguri or Darjeeling which comes under the Scheduled 

Districts Act 14 of 1874. But this really makes no difference. If 

tenure-holders had the privilege of not being liable to pay more 

than the customary rate, they did not lose that privilege in the 

scheduled districts by the Act of 1874. The principle of justice, 

équity and good conscience was made a statutory principle by 

section 37 of the Civil Courts Act XII of 1887 which enacts that 

the Courts will aprly that principle where there is no ‘other law for 

the time being in force, If it be contended that. the principle 

of “fair and equitable rate” has always existed, no case has been 

> shown to us in which the Court has givena decree on that ground 

' without considering the question of customary rate. In this 
connexion attention has been drawn to the remarks of Sarada 

Charan Mitra in his Land Law of Bengal, and Edition, Pages 188 

and 186. The learned author after referring to Regulation 8 of 

1793 and Act.X of 1859 points out that "suits for enhancement 

of rent of tenures failed for want of evidence as to customary or 

- pergannah rates; and in many cates the Courts simply. granted 
decrees declaring the liability of the tenure to enhancement, with- 

out being able to grant consequential relief" This would not 

happen if "fair and equitable rete" with reference to assets is the ^ 

only ground of enhancement in the persent case, was a ready 

"solution, So the Isarned auther points out that it was therefore 

thought necessary to lay down definite rules in - the- Bengal 

‘Tenancy Act," But it is noteworthy that section 7 of the Bengal 

Tenancy Act makes "customary rate" (subject to contract) the 

first condition and ‘fair and equitable rate" the second condition 

“only where no euch customary mite exists", I must therefore 

with great respect differ from the view of the law taken by our 


(1) (1867) 8 W. R. 496. 
(a) (1874) a1 W. R. 459. 


Y. 
~ Tablar Rahaman. 
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learned brother M; C. Ghose, J, in his» judgment dated the aand 
August,.1935 in S, As Nos 2133 and 2134 of 1933, arising 
out of cognate matters I think thst in a` matter governed by 
Act X of 1859 it is wrong to base an assessment on the analogy 
of the Bengal Tenancy Act of 1885, however recent the case 
may' be. Moreover in’ the present case even on the analogy of 
section 7 of the Bengal Tenancy Act, the decision of the District 
Judge is open to objection. The notice and also the plaint cite 
customary rate as a ground, but the plaintiffs did not choose to 
give any evidence on the point and there is no finding that no 
such customary rate exists. Therefore the plaintiffs are not 
entitled to a "fair and equitable rate" on the basis of assets 
which has been made the sole ground of enhancement. 

The decision is further defective as the aforesaid ground is not 
stated as one of the grounds of enhancement in the notice which 
was served on the defendants, In the plaint the grounde are stated 
to be fourin number and these are all traversed inthe written 
siatement. "These four grounds are == 

(i) that the price of food staffs has increased, (ii) that the pro- 
ductive powers of the soils had increased, (iii) that thé existing rents 
were below the rates of rent prevailing for similar lands in the 
vicinity, and (iv) that the rents paid were inadequate having regard 
to the income derived by the defendants from the Jotes in suit, " 

The notice under section 13 of' Act X states as follows ;— 

“ At present the price of crops having increased and the pro- 
ductive powers of the soil having incressed. and the rate of your rent 
being very small in comparison with the incoráüe of the said fote 
according to the rate of rent of similar lands in the neighbourhood, 
I am entitled to claim enhancement of rent from you,” What is 
stated as fourth ground in the plaint is really one of the:two condi 
tions of the third ground in the notice. The other condition which 
is the third ground inthe plaint has not been proved. On this 
reasoning also plaintiffs will not be entitled to'a decree for enhance- 
ment, The authorities already cited show that the tenant is entitled 
to notice showing all the valid grounds of enhancement. Mr. Gupta 
for the appellant has pointed out that on the vital question of 
customary rato the notice does not specify that tenure-and not rayati 
holding is the basis of calculation, The first two grounds are not 
grounds applicable to a tenure atall: Afohima Chusder Dey v. 
Gooroo Doss. Sein (1); Kalesnath Chomdhry v, Humes Bibes (2) ; 


(1) (1867) 7 W. R. 28s. 
(2) (1869) 19 W. R. 569, 
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Gobind Coomar Chowdhry v. Huro Chunder Nag (1i). His con. - 
tended that no specific objection was raised in the written statement, 
but defect of notice was pleaded in para 6 of the written statement 
and the point was raised before the District Judge. I think 
appellants are entided to succeed on this point also. . l 

The result is that Second Appeals Nos, r36a and 1363 of 1936 
aro allowed, The decrees for enhanced rates of rent aro set aside. 
Tho suits will be decreed at the admitted rates, The tenants will 
get their costs in all the Courts, 

Let self-contained decrees be prepared in these appeals. 

I now take up the landlord’s second appeal No. rog4 of 1936. 
The same points arise in this appeal and in view of the decision on 
those points in favour of the tenant defendants they are entitled to 
the same order asinthe other two appeals. Bat there is a special 
point which has been decided by the learned Judge in their favour 
and that is that the whole suit is liable to be dismissed, because the 
lands are not agricultural and, therefore, Act X of 1859 has no 
application. ~ tg ihe 

The first Court took a different view, but on’ the matter being 
raised before the District Judge he had additional evidence taken 
and he has come ta the finding that in Jote Mohan Bhog, barring a 
strip of 3 acres of paddy land, which is disputed, the plaintiffs 
alleging that it appsrtains to Jote Mohan Bhog and the defendants 
alleging that it belonged to Ba Ranga Das Jote, the rest of Jote 
Mohan Bhog is used for residential purposes, the land being occu- 
pied by shops and houses So the learned Judge has held that this 
Tote is not agricultural in character. In this view the learned Judge 
has held that th» provisions of Act X of 185) has no application, 


‘He has relied for authority on the cases of Res Brohmo Moyne 


Bewak (2); Ranse Doorga Soondure Dosses v. Bibee  Omdadoonissa 
(3); Muddus Mohsen Biswas v. William Stalkasf (4) and Rans 
Durga Seondurse. Dosse v, Dibee Oomdutoonissa (s). The view of 
Dwarka Nath Mitter, J. in two of these cases was to the effect that 
Act X of 1859 applies so long as the rent is sought . to be derived 
from theland, &nd not from the building. That view was not 
accepted by the senior Judges nor by the Court of appeal Dr 
Basak for the landlord appellants has contended that if the land was 
originally of an agricultural character it does not lose that character 
simply because buildings are subsequently erected. The question 
(1) (1870) a1 W. R. p, 442 (Foot note). ^ (a) (1870) 14 W. R. 252. 


(3) (1872) 17 W. R. 151. (4) (1872) 17 W. Ry 441, 
(5) (1872) 18 W. R. 23419 B. L. R. tat M : 


- -= o Mm e I 


mk 


wW 


P 


~ 


Pd 


N 


He 


kan * 


"Voi LXVIII] . HIGH COURT, 


directly arose imthe case of Ranse Doorga Soonduree Dosses v, Bibee — 
` Oomdutoonissa (1) and Glover, J, dealt with the point thur, “It is 


contended for the special appellant that the land was originally let as 
an ordinary ryotee tenure, and that the suit is for rent of the land 
and not for the rent of the houses. I do not know that this makes 
any difference, and no attempt has been made to distinguish between 
the two kinds of rent. I understand Act X of 1859 as referring to 
land in the state itisin when the suit is brought, and there have 
been many decisions of this Court to the effect that the provisions of 
the Act can only apply to land which is at the time used for agri- 
cultural or horticultural purposes ; and if land originally leased out 
as an ordinary agricultural tenure becomes afterwards covered with 
buildings in consequence of & town or bazar growing up round 
about it, I apprehend that, under the rulings of this Court it loses its 
agricultural character, and cannot form the subject of an enbance- 
ment suit under the Rent Law............ It seams to me, therefore, 
that we ought in this case to follow the long current of decisions 
wbich hold that the rent of land used for building purposes cannot 
be enhanced by a suit under Act X of 1859." This view was accepted 
by the Court of appeal in the case of Ranes Doorga Soonduree Dosse 
v. Birs Oomdutoonissa (1) The later cases Raja Promoda Nath 
Roy v. Asiruddin Mondal ami Secretary of State for India (2) and 
Harendra Kumar Roy Choudhury v. Hara Kishore Pal (3) to which 
Dr. Batak referred were cases under the Bengal Tenancy Act, 
There is this further difference, that in the present case there is no 
finding that the nature of the original tenancy was agricultural 
Moreover, the question in the present case is whether the Revenue 
Court had jurisdiction to try the suit when at the time of the suit 
the land was being actually used for a nomagricultural purpose. As 
I have said already Jote Mohan Bhog has not been found to have 
been originally agricultural, nor was it agricultural at the time of 
the suit. Therefore, the learned Judge was right in holding that the 
.Reyenue Court had no jurisdiction to try the suit as under Act X of 
1859, The suit was, therefore, rightly dismissed. 
The result is that Appeal No. 1094 of 1936 fails and is dismissed 
with costs. 
Patterson, J. :—1 agree. l 
H, K. B. S. A. 1362 & 1363 of 1936 allowed : 
S. A. 1004 of 1936 dismissed, 
(1) (1872) 18 W. R. 234 ; 9 B. L. R. 101. 
(2) (1911) 15 C. W. N. 896. 
(3) (1920) 26 C. W. N, 389. 
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Peasant: Lord Romer, Sir Shadi Lal ani Sir 
George Rankin. ae 


RANI HUZUR ARA BEGAM AND ANOTHER 
A f. 


THE DEPUTY COMMISSIONER, GONDA, IN 
CHARGE OF THE COURT OF WARDS, 
UTRAULA ESTATE AND oTHESS,* 


[ON APPEAL FROM THE Curkr Court or OgpH AT 
Lucknow. | 


Talugderi estute—Customary devolution of estate wbon single heir—Non- — 
talugdari property belonging to same family — Presumption that governed dy 
same rule of succession, 

If tmmoveable property forming part of a taluga is governed by the custom 
of single betr succession, there is no grima facte reason why immoveable pro- 
perty not comprised in the taluga should follow a differant rule. It must indeed 
be taken as a settled rule that, whereas the entry of a taluqdar In list a prepared 
under section 8 of the Oudh Estates Act, 1869, of the talugdars whose estate 
according to the custom of the family ordinarily descends upon a slagle heir is 
conclustve evidence that his taluga is governed by the rule of devolution upon a 
single heir, it raises also a presumption, which may bs rebutted by evidence 
proving a different rule, that the family custom applying toa taluqa governs also 
the succession to ron-talugdari immoresble property. The above principle is 
applioable also to moveable non-taluqdarl property so that Jt, too, is governed 
by the custom appHcable to the taluqa if there is no evidence to prave a contrary 
custom, 

The object af section 7 of the Act of 1869 is to enable the taluqdar to ensure 
that heirlooms mentioned in the Inveatory made by him under the section shail 
pass along with the estate in all circumstances, but It does not warrant the 
inference that the legislature intended that the descent of moveable property, for 
which no Inventory was made, should be governed by the ordinary law. 


Consolidated Privy Council Appeal No. 61 of 1937 from a 
judgment and decrees, dated April 21, 1936, of the Chief Court of 
Oudh at Lucknow, (King and Zia-wLHasanm, JJ.) reversing a deci- 
sion of the sam3 Court in its original civil jurisdiction. 

One, Raja Mohammad Mumtaz Ali Khan, Taluqdar of Utraula, 
had in 1930 obtained judgment fora sum of money in an action 
which he brought against one, Raja Saadat Ali Khan, Taluqdar of 
Nanpara; and the award on which the decree was based provided 
that any sum of arreara of tha debt remiining wipul atthe jadz- 
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ment creditor's death should be paid to bisheire The taluqdar of 
the Utraula estate is named in list 2 of the talugdara prepared under 
section 8 of the Oudh Estates Act, 1869, whose estate, according to 
the custom of the family on or before February r3, 1856, ordinarily 
devolved upon a single heir. The judgment creditor died before 
the judgment debt had been fully paid, leaving bim gurviving four 
persons who were his heirs under Mahomedan Law, namely, his 
widow, his daughter, and two sons, all three minors, The widow 
hiving made two applications, on behalf of herself, and, as she 
claimed, her infant daughter, for execution of tbe decrees, the 
Judgment-debtor filed objections on the ground that those two 
applicants had no right to execute the decree. The Court of Wards 
also o5j:cted to the applications, contending that all the judgment- 
creditor's estate, consisting of his movable and immovable property, 
devolved upon hia elder son under the Act of 1869. The trial 
Judge, as to both applications, held that the widow had a right to 
execute the decree ; and that no custom of single heir succession 
could be made applicable to movable property, Against that deci- 
sion, four appeals were preferred to the Chief Court, the Deputy 
Commissioner, Gonda, and the judgment-creditor's eldest son each 
appealing in respect of the two applications for execution, The 
widow and infant daughter now appealed to His Majesty in Council, 
The facts are fully set out in the judgment of the Board. 


fJ. P. Eddy, K. C, M. H. Rashid and P. Srivastava, for the 
Appellants; This case depends on the interpretation put on 
Murtasa Husain Khan v. Mahomed Yasin Ali Khan (1) as to 
which it was pointed out in Rant Jagadamba Kumari v. Wasir 
Narain Singh (2), that it dealt with immovable property. [tis 
submitted that the Chlef Court misunderstood the effect of 
MMurtasa’s case (1). Section a of the Act of 1869, in defining an 
estate, is dealing with immovable property, Section 7 is important 
as shewing that, if an estate consists also of movable property, for 
example, money, certain specifie] procedure has to be followed if 
that money isto devolve with the rest of the estate. Counsel 
referred to the circumstances in which the Act of 1869 was passed, 
and submitted that it was only intended to deal with immovable 
property. 

[Sir Skadi Lal: The provisions of section 7 operate in the 
ĉase of persons whose estate is not subject to succession by a single 


(1) (1916) L. R. 431. A 369 ; L. L. R. 38 All, ssa; ag C. L, J. 1. 
(2) (1922) L, R, so I, A. 1 (9) ; £7 C. L. J. 287. 
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heir, Do they also operate in the case of persons in Lists I and II 
under the Act ?] 

The section applies in the case of all taluqdars, 

[Lord Romer > Assuming that the Act does not deal with move- 
able property, is there not a presumption, the judgment-creditor 
being in List IT, that his movable property devolves inthe same 
way 45 bis immovable ?] 

The Act abrogates the ordinary law, so that there is, it is sub- 
mitted, no such presumption. 

[Lord Romer: It may be acase not of abrogating law but of 
recognising a custom. ] 

It is submitted that the terms of section 7 are inconsistent with 
the suggested presumption. 

Counsel referred to MaAarajak Partad Narain Singh v. Makha- 
rans? Subkao Korr(1). The ordinary law is that a custom must be 
proved ; which has not happened here. Counsel referred to 
Murtasa’s caso (a) (supra) * Rani Jagadamba Kumari v. Wasir 
Narain Singh (3); Shida Prasad Singh v. Rami Prayag Kumari 
Debi (4) | Mohammad Sadiq Ali Khan v. Fakir Jakhan Begam (5) ; 
Zarif-un-nissa v. ShaKg-us-Zatsam Khan (6). 

[Sir George Rankin: Roferred to the special custom, for 
example, of excluding females—Musasmat Parbati Kunwar v. 
Rani Chandargal Kunwar (7). 

The custom relied on must be proved. See Zuavrif-wn-nissa’s 
taso (6) (supra), 

[Sir George Rankin: Tho entry in List II means that there is 


a single heir custom dating from earlier than 1856, That is the 


custom to be considered here. ] 


In the absence of express language to that effect, Parliament 
must not be taken as intending to abrogate the ordinary law: 
JHalsbwsy's Laws of England, Vol. 27 P. 148 Para. 375, The 
present Act would have said so if it had been contemplated that 
morables should follow the special rule of descent prescribed under 
List TI. 

Cyril Radchfe, K. C, W. Wallach and Charles Russell for tho 


(1) (1877) L. R. 41. A. 228 (246) ; I. L, Re 3 Cale, 626, 

(a) (1916) L, R. 43 L A. 269 ; I. L. R, 38 All, $52; 35 C. L T. t. 
(3) 1922) L. R. so I,A. 1/9) ; 33 C. L. J. 387 

(4) (1932) L. R. 59 L A. 331 (245; 347» 353, 353) ; 56 C. L, J. 92. 
(5) (1931) L. R. 59 I. A. r. 

(6) (1928) L. R, 55 I. A. 303. 

(7) (1909) L. R. 36 1, A. 125 3 L L. R. 31 All, 452 ; 10 C. L., J, ard. 
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fint Respondent: It is submitted that Afwrfasa’s case (1) ls cou- 
clusive of the present. It isindisputible that the taluqdari estate 
devolved by custom ona single heir, and Mahomedan.Law makes 
no distinction between movablee and imm vables except in certain 
cases, There isa presumption that movables follow the rule of 
succession governing immovables, If there is no distinction between 
the two kinds of property, AMwr/asa's case (1) (su$ra) covers both 
movable and immovable property. In its application to movables 
that case covers this, Admittedly Mwrtasa's case (1) has since been 
referred to as dealing with immovable property. But reference to 
the record in that case shews that it referred also to movables, 
Skiba Prasad Singhs caso (a) (swpra) has nothing to do with 
custom, which was neither alleged nor proved. It merely says that 
a man may by his own act incorporate immovable property with his 
impartible estate, and the question there was whether that had been 


done, Itis always a question of evidence what the custom is. 


Here List II is the necessary evidence, and from that arises the 
presumption. 

[Sir Skadi Lal referred to section 32A of the Act of 1869, which 
deals with other non-taluqdari property, as throwing possible doubt 
on the presumption. | 

Counsel referred to Raja Mohan v. Nisar Ahmad Khan (3). 

The power given by section 7 of the Act to regulate the devo: 
lution of certain property had nothing to do with what is the 


custom, It makes the property so dealt with inalienable, but does | 


not deal with all movable property. 

L, P, E. Pugh, K. C., S, Hyam and Siraj Hussain for the 
second Respondent RajaSyed: Referred to Thakur Iskri Singh v. 
Baldeo Singh (4). It is important to note whether the taluqdar is 
a Hindu ora Mahomedan. Decisions on Hindu impartible estates 
are not applicable here. For example, in SAida Prasad Singh's 
case (3), there was a Hindu tmpartible estate in respect of which the 
rule of primogeniture obtained. A claim that all the property 
passed in the same way failed. 

Counsel referred to Memad Jbrahim Ali Khan v. Nama) 
Muhammad Ashanullah Khas (5). Once the rule of single heir 
devolotion is established with regard to taluqdari property, it applies 


(1) (1916) L. R. 431. A. 269 ; I. L. R.'38 All. 552 ; a5 C, L. J. 1. 
(3) (1933) L. R. co I A. 331 ;.56 C. L. J. ga, 

(3) (1935) L. R. 60 I. A. 103 (1139). 

(4) (1884) L. R. 11 I. A. 13$ ; LL. R, 10 Cale. 7ga. 

(5) (1911) L. R. 391. A. 85 ; 15 C. L, J. 352. 
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to all the property in the estate, whether Hindu or not, The 
effect of the decisions is that once a property is included in List II 
under the Act the presumption contended for arises Counsel 
referred to Varincar Bahadur Singh v. Achal Ram (1). 


C. Sidney Smith for the Deputy Commissioner, Gonda, in charge 
of the estate of the younger minor ton third Respondent: Referred 
to Hakim Khan v. Gool Khan (a); Zarif-un-nissa’s case (3) 
(supra); Janki Pershad Singh v. Dwarka Pershad Singh (4) ; 
Rajindra Dahadar Singh v. Rani Raghvbans Kunwar (5). 

Eddy, K. C. in reply. 

Their Lordships’ judgment was delivered by 


Sir Shadi Lal :—Raja Mohammad Mumtaz Ali Khan, taluqdar 
of the Utraula Estate in the district of Gonda of the Oudh Pro- 
vince, obtained, on ths aznod April, 1930, againat Raja Sadat 


,Ali Khan, taluqdar of the Nanpara Estate, two decrees for the 


recovery of certain sums of money. These decrees wera based 
upon an award made by the Commissioner of Lucknow Divi 
tion on the 8th April, 1930. The award, after finding the 
amounts of money due to the taluqdar of Utraula, concluded as 
follows t— l 

“The payment of the annuity to the Raja of Utraula will cease 
on his death, But should his death occur before the liquidation of 


the arrears amounting to Rs. 2,09,919, payment of these arrears will. 


be completed to his heira,’’ 


Raja Mohammad Mumtaz Ali Khan died on the 4th March, 
1934, leaving him surviving four persons who were his heirs under 
the Mohammadan law; namely, his widow Rani Husar Ara 
Begam, his mincr daughter Rajkumari Fatma Begam, and two 
minor sons Raja Mohammad Mustafa Ali Khan and Iqbal Ali 
Khan. 

On the 18th September, 1934, the widow, Rani Huzur Ara 
Begam, on behalf of herself and as guardian of her daughter, 


filed in the Chief Court of Oudh two applications for execution of 


the two decrees. The total amount for which execution was 
sought, was Rs, 185,925-a-8 with reference to one decree, and 
Rs. 11,43,227-5-4 with reference to the other decree. The appli- 


(1) (1892) L.R, 20 I. A. 77 ; I. L. Ri 20 Calc. 649, 

(2) (1882) J. L. R. 8 Calc. 825 (850). 

(3) (1988) L. Ra ss I. A. 308. 

(4) (1913) L. R, æ L A. 1704 8 C. L, J. 200; L L. R, 38 AIL got. 
(5) (1918) L, R, 45 L A. 134. 
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cations expressly stated that they were made by the widow in her Eee 

personal capacity and ae guardian of her minor daughter, and also 1938; 

for the benefit of the two minor sons. ka fene Are 
Tbe judgment debtor challenged the right of the widow to Begam 


execute the decrees obtained by her husband. Her right was The Deputy Com 
disputed also by the Deputy Commissioner of Gonda who, asthe missioner, Gonda. 
representative of the Court of Wards, was in charge of the persons yp Skadi Ial. 

and properties of the two minor sons. He asserted that under a 

the law and the family custom of single heir succession, the 
estate of Raja Mohammad Mumtaz Ali Khan, including his rights 
under the decrees, devolved on his elder son Raja Mohammad 

Mustafa Ali Khan alone; and that neither the widow nor his 
other children were entitled to succeed to any portion of his estate. 

He &ccordingly denied the right of the applicant to execute the 

decrees. 

Now, the taluqdar of the Utraula Estate is named in list 2 of 
the taluqiars prepared under section 8 of the Oudh Estates Act, 
1 of 1869, whose estate, according tothe custom of the family on - 
or before the 13th day of February, 1856, ordinarily devolved upon 
a single hair, Section ro of the statute provides that the Court 
shall take judicial notice of the said list and regard as conclusive 
the fact that the person named therein is such taluqdar. In other 
words, there wasa pre-existing custom attaching to the estate on 
which its inclusion in list a was based. There is, therefore, an 
irrebuttable presumption in favour of the existence of the custom 
of the fimily by which the estate devolvea on a single heir, but 
the provision as to the conclusiveness of the custom is confined 
to the estate coming within the ambit of the statute, It does not 
apply to any property which is not comprised in the estate or 
talaga. What is the rule which governs succession to non-taluqdari 
properly? If immoveable property forming part of the taluqa is 
governed by the custom of single heir succession, there is no 
prima fade reason why immoveable property, which is not com- 
prised in the taluqa, should follow a different rule. 

Indeed, it has been decided by this Board that there is a 
presumption that the rule as to succession to a taluqa governs 
aleo the suceession to  non-talugdari immoveable property; 
Murtaza Husain Khan v. Mahomed Yasin Ali Khan (1). It must, 
therefore, be taken as a settled rule that, whereas the entry of a 
taluqdar in list 2 is conclusive evidence that his taluqa is governed 
by the rule of devolution on a single heir, it raises aleo a 


(1) (1916) L, R. 431 A. 269; 31. L. R, 38 All. ssapasC. L. T. 1. 
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presumption that the family custom applying toa taluga governs 
also the succession to non-taluqdari immoveable property. The 
only difference is that, while in the case of taluqdari estate there 
is an irrebuttable presumption in favour of the rule of devolution 
on a single heir, the presumption in the case of non-taluqdari 
immoveable property may be-rebutted by evidence proving a 
different rule. 

The question then arises whether there is any other rule in 
the matter of succession to the nontaluqdari moveable property 
left by the taluqdar. As observed in Zhakur Jshri Singh v. 
Baldeo Singh (1) 

"their Lordships consider that the District Judge in this case is 
quite right when he argues from the law relating to the taluqa to 
the law relating to all other family property, and saya there is a 
presumption from the actual decisions relating to the taluga that 
the family property followed the same law, or rather, as he puts 
it accurately, there is no evidence to show that the other family 
property followed a line of devolution different from that of the 


. taluka”. 


Their Lordships’ attention has been invited to section 7 of the 
Act which provides that if a taluqdar or grantee desires that any 
elephants, jewels, arms or other articles of moveable property ` 
belonging to him should devolve along with his estate, he should 
make an inventory thereof and deposit it in the office of the 
Deputy Commissioner of the district wherein his estate is situated. 
Thereupon the articles mentioned in the inventory shall be enjoyed 
and used by the person who under, or by virtue of, the Act may be 
in actual possession of the said estate. 


It is argued thet the necessity for making this special provision 
for the devolution of heirlooms mentioned in the inventory arose 
because the legislature contemplated that moveable property of 
a taluqdar would devolve, not on a single heir along with the estate, 
but upon the persons who might be his heirs under the ordinary 
law. Their Lordships think that the objegt of the section was 
to enable the taluqdar to enaure that the heirlooms mentioned 
inthe inventory should pass along with the estate in all circums- 
tances, but it does not warrant the inference.that the legislature 
intended that the descent of moveable property, for which no in- 
ventory was made, should be governed by the ordinary law. 

The result is that the non-talugdari property, immoveable as ` 


(1) (1884) L, R, 11 I. A, 155 (148) j I. L, R, to Cak. 742, 
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wall as moveable, is governed by the custom applicable to the 
taluga, as thera is no evidence to prove -a custom to the 
contrary. The judgment of the Court of Appeal, dissenting from 
that of the single Judge of the Chief Court of Odadh, must, thare- 
fore, be affirmed. ‘Their Lordships will accordingly humbly advise 
His Majesty that these consolidated appeals should be dismissed 
with costs to be paid to the respondent the Deputy Commissioner 
as representing the elder son, Raja Mustapha Ali Khan, the owner 
of the Utraula estate. 

Nekva & Co, : Solicitors for the Appellants, 

T'he Solicitors, India Office: Barrow Rogers & Nevil, Hy. S. La 
Polak & Co. ; Solicitors for the Respondents, 
RC, C, Appeal dismissed, 


APPELLATE CRIMINAL, i 


Before Mr. Justice A. G. R. Henderson and Mr, Justia 
N, A. Khund kar. 


MOBARAK ALI SHAIK AND OTARRS 
9. 
THE EMPEROR.* 


Police diary, not containing statement of any wilntss —Oe/enco, if entitled to 
use such disry—Criminal Procedure Code (Act V af 1393), sections 163, 
172 Misdirection to Fury. 

Where upon examination of a police diary it ts found that it purported to 
bo a diary kept under section 172 of the Code of Criminal Procedure, and they 
did not contain any statement of any witness but were only brief records of what 
the investigating ‘Officer saw when he arrived at the spot and of information 
which he ascertained as a result of questioning several people t 


Held, that the defence would not be entitled to use It in the manner provided 
by section 162 of the Code of Criminal Procedure. 


` "Criminal Appeal No. 330 of 1937, against the order of conviction and 
sentence passed by K., C. Chatterjee. Esq., Assistant Semslons Judge of 
Howrah, dated 27th April, 1937. 
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When the Judge tn the course of his direction to the Jury stated thus “and 
the prosecution urges that this tale-tell diary is a significant polnt foc the 
acoeptance of evidence for the prosecution as trustworthy" , 


Held, that this amoanted to misdirection. 


Appeal under sections 408 (b) and 415 (A) of the Code of 
Criminal Procedure. 

The material facts will appear from the judgment, 

Massrs. B. C. Chatterjes, S, C. Talugdar and G. B, i a 
for the Appellants. 

Mr. D. N, Bhattacharjee for the Crown. 

The judgments of the Court were as follows ; 

Khundkar, J, :—This is an appeal by eleven pertons against 
their convictions and sentences in a trial held by an Assistant 
Sessions Judge with the aid of a jury. 

They were found guilty of offences under the follo ting sections 
of the Indian Penal Code.: The appellant Mobarak Ali under 
section 148 and the second part of section 304; the appellant 
Oresh Ali under sections 148 and 324, and the remaining appellants 
under section 148. 

The case for the prosecution was that there had been a long 
slanding feud between two parties, one headed by the appellant 
Mobarak Ali, and the other by one Khairuddin, and that in com 
sequence of this an occurrence took place in which Mobarak Ali's 
party were ths aggressors. Itis alleged that early in the morning 
of the 22nd December Khairuddin was sitting in bis éaifakAkama 
in company with the deceased Barshed, one Himmat Ali and 
certain others, when the appellants came up armed with weapons 
which included spears. One Mohamed Ali, who was in the appel 
lant's party, urged his associates to do away with Khairuddin, The 
deceased Barshed intervened, whereupon Mohamed Ali ordered 
hie companions to assault him. The appellant Mobarak hurled 
a spear which struck Barshed in the throat causing almost ins 
tantaneous death. The appellants attacked the men of Khairuddin's 
party causing injuries to a number of them. One of these was 
Himmat Ali who was struck on the arm with a fishing spear 
thrown by Oresh Ali. The appellants then fled. One Borhan, 
who was an eye-witness, was doputed to lay information with the 
police, He proceeded to the Uluberia Thana where he arrived at 
about 9-30 A. M, Bat the Assistant Sub-Inspector who was in 
charge of the station, refused to record his information and drove 
him away. Borhan then sought the assistance of a Muktear who 
drafted an account of the occurrence, Armed with this, Borban - 
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went again to the police station, where, after'some delay the docu- 
ment was accepted as a Firat Information Report. It would appear 
that earlier that morning at about 8 O'clock, the appellant Mobarak 
Ali had also made a complaint which was recorded in the general 
diary, and which was to the effect that people of the complainant's 
party were contemplating some mischief, The case for the defence. 
was that an occurrence took place, not at the Jaitakkhana of 
Khairuddin, but at the houses of Oresh Ali and one Ainuddin 
where an attack was launched by people of the complainant's 
party, and that a spear thrown by one of them, a man called Pada 
Nausher, struck the deceased sccidentally, As regards Mobarak 
it was contended that he was not there at all, he having gone to the 
police station to make his complaint. 

The charge to the jury is not very happily constructed, It is 
disjointed in expression, and is marked by unnecessary repetition 
of the evidence, But whether it contains misdirections such as 
would necessitate a new trial is another matter. On behalf of the 
appellants several points have beentaken. It was contended that 
the learned Judge had failed to draw jury’s attention to materials 
which would show, firstly, that the injury to the deceased could 
not have been caused by the spear which was produced at the 
trial, and secondly that the affray took place at the homesteads 
of Oresh Ali and Ainuddin. Upon examining the summing up 
we find that the learned Judge has reminded the jury of the medi- 
cal evidence, and has asked them to consider whether the injury 
' on Barshed was caused by the spear which was exhibited, or by 
another of a different sits, The learned Judge hasalso drawn the 
jary’s attention to what the Investigating Officer saw for himself 
when he arrived atthe spot, including the condition and appea- 
rances of things in the homestead of Oresh Ali and Ainuddin. It 
was next urged that the Judge should have pointed out to the 
Jury, that although the common object of the unlawful assembly 
was stated to be to assault Khairnddin, that witness himself in his 
statement to the committing Magistrate omitted to say that the 
primary object of the accused was to attack bim. This fact is 
however specifically referred to, and in our judgment the learned 
Judge’s comment with regard to it was quite sufficient. 

It was next contended that certain discrepancies in the evidence 
regarding the position in which Barshed's dead body was lying 
were not pointed out, The Judge has however adverted to these 
discrepancies and wedo not think the jary could possibly have 
lost aight of them. 
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' The point most strenously argued on behalf of the appellants 
concerns the learned Judge’s refusilto allow the defence pleader 
to crose-examine the Investigating Officer and P. W. 16, upon 
certain statements made to the former during the investigation. 
It is contended that the learned Judge disallowed questions which 
the defence had a right to put under the proviso to section 162 
of the Code of Criminal Procedure, Inthe cases of AMafsaddi v. 
Phe King Emperor (1), and Sadhu Shaik v. The King-Emperor (2) 
it was held, that the fact that statements made during police in- 
vestigation, were recorded in the diary kept under section 172 
of the Code, would not take them out of the operation of the 
proviso to section 162. Thess decisions are an authority for the 
proposition that once a statement made by a witness to a police 
officer is reduced to writing, no matter where, it becomes a state- 
ment recorded under section 161, In the cae of The Emperor v. 
Karimuddi Sheikh (3) it was laid down however, that where 
what was recorded was nota statement in the ordinary sense, 
but an abstract of statements made by several witnesses which 
the police officer had boiled down into a statement of his own, 


- the defence would not be entitled to use it in the manner provided 


by section 162. In this casa we have considered it desirable to 
call for the polics diaries in order to see for ourselves what was 
actually tecordei, Upon inspecting them we find that they 
putport to be diaries kept under section 172, and that they do not 
contain any statement by any witness, but are only brief records 
of what the Investigating Officer saw when he arrived at the spot, 
and of information which he ascertained as a result of questioning 
several people, In our judgment the rule enunciated in 27's 
Emperor v. Karimmuddi (3) applies to the circumstances of the 
present case, and we must hold that the learned Judge was right in 
disallowing the questions wbich the defence pleader desired 
to put. ' 

It remains to consider one other question which relates to tbe 
defence of the appellant Mobarak Ali, The learned Judge in 
dealing with the contention that Mobarak Ali was at the 
police station at 8 O'clock that motning has put the mattet as 
follows :— 

"The incriminating citcumstance about the suspicious dnd 
significant diary he made at the Thana at 8-5 A. M. in the morning 
of the 7th Pous about allegation without any overt act against 


(1) (1927) 451C. L. J. 561 ; 31 C. W. N. 940. 
(s) (1927) 3a C. W, N. 280. (3) (1931) 36 C. W. N. 100, 
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Khairuddin’s threat to him in the morning of the 21st December 
unquestionably points to his participation in the occurrence and 
according to the progecution the Sub-Inapector Nilmani Maitra 
who was for mysterious reasons taken Mobarak under the wing 
of his beneficiary protection and against whom the prosecution 
makes grave allegations of befriending Mobarak's party and refusing 
to do the needful in bringing the offenders to justice antedated 
the diary to concoct a plea of alibi on his behalf and the prose- 
cution urges that this tale-tell diary is a significant point for the 
acceptance of evidence for the prosecütion as trustworthy. The 
phraseology of this observation is not of the best, and the sentence 
in wbich it appears is rather involved. 

But on behalf of the Crown it is contended that the words “and 
the prosecution utges that this tale-tell diary is a significant point 
for the acceptance cf evidence of the prosecution as trustworthy” 
show that the learned Judge was here merely repsating an argu 
ment adyanced by the prosecution, That may be so, but the 
jury may well have been misled by this observation, in view of 
the fact that the learned Judge has nowhere clearly explained the 
evidence in support of Mobarak Ali'salibü In the absence of 
"such explanation we think the passage quoted was a clear 
misdirection. 

In the result the appeal, in so for as it relates to the appellants 
gther than Mobarak Ali must be dismissed. The appeal in so far 
88 it conceins Mobarak Ali is allowed, and it is directed that he be 
retried according to law. 

The appellants who are on bail will surrender to their bail and 
serve out their sentence, 

Mobatak Ali will be treated as an under-trial prisoner until the 
completion of the retrial which I have directed. 


Henderson, J, :—1 agree, 


P, R Appeal allowed in part, 
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CIVIL REVISION. 
Before Mr. Justice N. G. A, Edgley. | 


SUDHIR CHANDRA NAG AND OTHERS 


p. 


-^ 


NAZIR MAMUD SHEIK awp oruzgsas,* 


Bengal Tenancy Act (VII of 1885 as amended by Act IV-of 1938), 
section 174 (3) — Dtposit of the decretal amount, if to be mado along with 
the Aling of abpeal — Court, if has power to extend the time. 

Section 174, clause (s) of the Bengal Tenancy Act contemplates that the dapo- 
sit of the amount recoverable in execution must be made contemporaneously with 
the presentation of the appeal and before its registration, 

An admission of an appeal as contemplated by order 41, rule 11 of the Code of 
Clvil Procedure means acceptance of the memorandum of appeal by the proper 
officer of the Court after its presentation with a view to securing its registration. 

When a statutory provision has been made with regard to the time In which a 
certain action must be done the Court has no power to extend the time allowed 
finder süch a provision. 


So a Court has no power under section 148 of the Code of Civil Procedure to 
extend the time within whioh the deposit contemplated by section 174, clause (4) 
might have been made. 

Application for Revision under section 115 of the Code of Civil 
Procedure. 

The material facts will appear from the Jadgment. 

Mr. Prafulla Chandra Nag for the Petitioners, 

Mr. Birendra Kumar De for the Opposite Parties. 

Mr. Surajit Chandra Lahiri for the Deputy Registrar. 

The judgment of the Court was as follows : 


In this case certain jadgment-debtors made an application under 
section 174(3) of the Bengal Tenancy Act in order to have an 
execution case set aside on the ground that there had been material 
irregularities in publishing the sale and that they had sustained 
substantial injury as a result thereof. This application was dismissed 
by the learned Munsiff and the jadgment-debtore thereupon 
appealed to the learned District Judge who set aside the order of 
the first Court on findings to the effect that the judgment-debtors’ 
property had been sold at an inadequate price and that it had not 
been established that the requisite processes had been properly 
sctved. 


* Civil Revision Case No, 1543 of 1937, against the order S. M. Masth, Esd; 
District Judge of Mymensingh; dated 10th June, 1947, 


1 
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In this Court the main point taken on behalf of the decree- 
holders petitioners is that the appeal to the lower appellate Court was 
incompetent under the provisions of section 174 (5) of the Bengal 
Tenancy Act. That section provides that an appeal shall lie against 
an order refusing to aet aside a sale, provided that no such appeal 
shall be admitted unless the appellant deposits in Court the amount 
recoverable in execution of a decree, In the present case the order 
of the learned Munsiff is dated the 8th October, 1936. The appeal 
was filed in the Court of the District Judge just before the expiry of 
the prescribed period of Imitation after making due allowance for 
the time required by the appellants for taking copies. .The actual 
date of the presentation of the appsal in the Court below wa: the 
17th December, 1936. On that date the appeal was registered and 
the appellants filed an application asking for two months' time to 
file a proof of having made the deposit as required by section r74(5) 
ofthe Bengal Tenancy Act. They were allowed time till the and 
January, 1937. On that date, however the appellants failed to make 
the necessary deposit and asked for further time which was granted 
them tillthe 16th January, 1937. Onthat date the deposit was 
made and an order was passed to the effect that the appeal should 
be put up for hearing under order XLI, rule rr, Civil Procedure 
Code, on the goth January, 1937. It is argued on behalf ofthe oppo- 
site parties that the appeal to the lower appellate Court was in fact 
competent as the judgment-debtors had sufficiently complied with 
the requirements of section 174 (5) of the Bengal Tenancy Act by 
depositing the amount recoverable in execution of the decree within 
the period which had been allowed by the Court. With regard, to 
this point, it is also argued that the learned District Judge under- 
stood the expression "admitted " which has been used in sub- 
section (5) of section 174 of the Bengal Tenancy Act to refer to the 
‘admission’ of an appeal after a preliminary hearlog thereof under 
order XLI, rule 11 Civil Procedure Code. These contentions, I 
am unable to accept. In my view, section 174 (5) of the Act com 
templates that the amount recoverable in execution of the decree 
must be deposited with the appellate Court immediately after the 
presentation of the appeal to the Court in question and before its 
registration. In this connection, reference may be made to 
order XLI, rule 9 Civil Procedure Code which provides that, where 
a memorandum of appeal is admitted, the appellate Court or the 
proper officer of that Court shall endorse thereon tte date of pre- 
sentation, and shall register the appeal in & book to be kept for that 
purpose, Haying regard to the terms of the Rule quoted above an 
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‘admission of an appeal must mean acceptance of the memorandum 
of appeal by the proper officer of the Court after ite presentation 
with a view to securing its registration, The record in this case 
shows that the appeal was presented and registered onthe 17th 
Decsmber, 1936 and it is clear that it was on that date that the 
appeal was admitted. As pointed out by thie Court in the case of 
Bidhubala Dasi v. Rai Sakib Kumsdnath Das(1) the deposit of 
the amount recoverable in execotión of the decree isa condition 
precedent or at any rate a contemporaneous act in connection with 
the sdmission of the appeal. This being the case, it is clear that 
the requisite deposit should have been made not later than the 17th 
December, 1936 o 

It is faintly argued on behalf of the opposite parties in this 
connection that the learned District Judge had authority to extend 
the time within which the deposit might have been mado under 
section 148, Civil Procedure Code. In my view, however, this 
section is not applicable, as it only refers to a period fixed or granted 
by a Court for the doing of an act prescribed or allowed under the 
Code of Civil Procedure. In this case we are not concerned with 
an act prescribed or allowed by the Code of Civil Procedure but 
with an act for which a statutory provision ia made under 
section 174 (5) of the Bengal Tenancy Act.' It was pointed out by 
tbis Court in the case of Bidi Sharofan v. Mahomed Habibuddis (2) 
that when a statutory provision has been made with regard to the 
time in which a certain act must be done, the Court has no power 
to extend the time allowed under sich provision. 

Having regard to the considerations stated above I am of opi- 
nion that the appeal preferred by the judgment-debtors to the 
learned District Judge was incompetent and it follows that the order 
of the Court bslow dated the roth June, 1937 was made without 
jurisdiction. This being the case, this Rule is made absolate. The 
order of the learned District Judge is set aside and the order of the 
first Court is restared, l 

I make no order with regard to costs. 


P. R, Rule made absolute, 


(1) (1937) 67 C. L.J . arr, 
(2) (1911) 15 C. W., N, 685. 
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HEM NALINI DEBI 


v. 


A 


NISITH NATH KUNDU AND ANOTHER. 


Promissery note in favour of managing agents ofa Bank—Promissory noie 
transferred (o plaintif — Holder of promissory node. 

The defendant borrowed money from the Natoce Bank and Rico Mills Limited 
and executed a promissory note in favour of the Managing Agents of the sald 
Bank and Rice Mills, Thereafter the promissory note was transferred by the 
Bank to the plaintiff, the endorsement being made by its principal officer. Ona 
salt by the plaintiff : 


Held, that the Managing Agents were not holders of the promissory note but 
the Natore Bank and Rice Milis were the holders and the plaintiff was entitled to 
sue on the promissory nota. - 

Application under section 25 of the Provincial Small Caute 
Courts Act. 


The material facts will appear from ths Judgment. 


Dr, S. C. Basak, Dr. Naresh Chandra Sen Gupta and Afr. 
Ramnarayan Ded for the Petitioner. 


Messrs, Jatindra Mohan Chowdhury and Bijak Bhutan mee 
for the Opposite Party. 


The judgment of the Court was as follows: 


M, C. Ghose, J. :—This isan application under section as of 
the Provincial Small Causes Court Act by the plaintiff whose suit on 
a promissory note has been dismissed; by the trial Court, 


Upon hearing the learned Advocates on both sides, it appears 
that the facts are as follows :—On 30th January, 1928, the opposite 
party No, 1 borrowed Rs. roo from the Dinajpore Bank Office of 
the Natore Bank and Rice Mills Limited. The document was to 
this effect. “To the Managing Agents Bank and Rice Mills Ltd, 
I borrow from the Dinajpore Branch Office the eum of Rs, roo etc.” 


Afterwards, the Natore Bank and Rice -Mills Limited fell into bad - 


position and could not meet all their depositors, Thereupon, they 
held a special meeting of the share-holders whereby they sought the 
permission of the Registrar of Joint Stock Companies that they 
might pay their creditors by means of promissory notes, bonds and 


ka Cisl Revision Case No. 1391 of 1937, agalost the Judgment of T. S. apts) 
Esq. Ma isdf, Diaajpo e, dated the 31st July, 1537. 
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other documents instead of by cash. The Registrar by his order 
dated October 1933, authorised them to meet their debts in that 
way and further hs directed that the principal officer of the Com 
pany should endorse the transfer of the notes and bonds.. There- 
after, the promissory note in question was endorsed by the priocipal 
Officer of the Natore Bank and Rice Mills Limited in favour of the 
plaintiff, It is said that thereafier in January 1934, the defendant 
paid Rs, a towards interest. The suit was instituted on rsth 
January, 1937. 

The trial Court dismissed the suit on two grounds. Firstly, that 
the holder of the promissory note was not the Bank and Rite Mills 
Limited, but their Managing Agents and asthe endorsement was 
made not by the Managing Agents but by some one else, the plain 
tiff has no right to sue on the bond. Secondly, that the plaintiff is 
the wife of one Tarakeswar Chakravarty who was himself for 2 time 
a director of the Dinajpore Branch and whose brother was a 
director of the head office, that they, when the Company was ia an 
insolvent condition, fraudulently transferred ths bulk of its assets to 
the plaintiff and other friends and thereby cheated the other credi» 
tors of the Company and in this position the plaintiff is not entitled 
fo a decree against the defendant. 

On the first point, the trial Court is clearly wrong. Ona fair 
reading of the document, it is clear that the money was borrowed 
by the defendant from the Dinajpore Branch Office of the Natore 
Bank and Rice Mills Limited. The document was executed in 
favour of the Managing Agents of the said Bank and Rice Mills, 
This did rot mean that the Managing Agents were the holders of 
the promissory note but the Natore Bank and Rice Mills were the 
holders, The money was paid by their branch office aud they were 
the holders The Managing Agents who had authority to accept 
documents on their behalf accepted these promissory notes on thelr 
behalf, Afterwards when the Company were in an insolvent posi- 
tion, they with the authority of the Registrar transferred these 
promissory notes along with numerous other notes and bonds to 
different creditors and they were endorsed by the principal officer 
ofthe Company, The plaintiff is, therefore, entitled to sue on the 
bond unless the suit can be resisted on the second ground, namely, 
that she fraudulently obtained this bond. As to the fraud, what is 
alleged here is not that the Company who were defendant No, s in 
the suit were defrauded by the plaintiff but that the Company gave 
undue preference to the plaintiff and thereby defrauded their other 
creditors, If the Company defrauded their other creditors of whom, 


N 
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it is said, the principal defendant is one, it is open to them to go to 
the proper Court against the Company, have them declared insol- 
vent and ask the Court to order tham to bring back to the Court 
all their assets iucluding those which they fraudulently transferrad 
to their creditors, But in thiscase, where tha defendant is the 
debtor in respect of a promissory note of Rs. roo, it is not for him 
to raise that question of fraud and ask for an adjudication of the 
matter in this Court, Ho is clearly bound to pay his debt. If there 
has been a fraud, let him proceed with the other creditors in the 
proper Court, He cannot avoid paying his Just debt by raising a 
cloudy issue of fraud. | 

The Rule is made absolute. The plaintiffs suit will be decreed 
with costs, hearing-fee in this Court being assessed at one gold 
mohur. 
P. R. i Rude made absolute. 


Before Mr. Justice Syed Nasim Ali and Mr. Justice 
N. G. A. Edgley. 


MD, ABDULLA SHAH CHOWDHURY AND OTHERS 
on 
GIRIDHARI LAL MUNDRA* | 


Bengal Agricultural Debtors Act (VLI of 1998 B.C.), Section 40— Appellate 
Officer, if a Civil Court—Leiters Patent, clause 16 ~ Revision --Cleil Pro- 


cedure Code (Acl V of 1908), section 115. 

An appellate oficer appointed under secion 40 of the Bengal Agricultural 
Debtors Act of 1935 is not a Civil Court within the meaning of clause 16 of 
the Letters Patent: Re Allen Bres & Co. v. Bando (V Co. (1) referred to. 

So an applioation in revision ander section 115 of the Code of Civil Pro- 
cedure against an order of such appellato officer is not main:alaable. 

Application under section 115 of the Code of Civil Procedure. 


The material facts will appear from the judgment, 


*Civil Revision Case No. 46 oi 1998, against the order of G. C. 
Mondal, Esq, Sub-Divisional Officer, Balurghat (Dinajpur), dated the agth 
November, 1957. E 

(1) (1942) 26 €, W, N. 84$ 
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Hem Nalini Dobi 
v. 
Nisith Nath Kondu; 
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Mr. Bijak Bhusan Sanyal iot the Petitioners, 

Messrs. Girija Prosanna Sanyal and Sewrendra Nath Ghose for 
the Opposite Party. 

The judgments of the Court were as follows : 


Nasim Ali, J. :—l'his is an application in Revision under 
section 115 of ths Code of Civil Procedure against an order of 
Mr, G. C. Mondal, S. D. O. of Bularghat in the District of Dinaj- 
pore, dated the agth November, 1937, dismissing the pstitionere' 
application before the Debt Settlement Board under section 8 
ofthe Bengal Agricultural Dsbtor$ Act of 1935. Mr. Mondal is 
an Appellate Officer appointed by the Local Government under 
section 40 of tha Act By clause (VI) of that section the orders 


' of the Appellate Officer are final, In order to enable this Court 


to reviss an order under section 115 ofthe Code the order sought 
to be revised must bs an order of a Court subordinate to this 
Court, It is argued on behalf of the petitioners tbat the Appallate 
“Officer is a Civil Court within the meaning of clause r$ of the 
Letters Patent, The Civil Courts contemplated by that clause, 
in my opinion, do not cover Courts which are created by a Special 
Statute for a spacial purpose, Rankin, J. in Ae: Alun Bros. 
& Co. v. Bando & Co, (1) observed as follows : 

“From the Act of 1861, from the Letters Patent, and from the 
decisions, I draw this conclusion that it is not- enough for the 
purposes of the Code or the Letters Patent which deal on deflaite 
principles with a regular order of Courts, that from the limited 
bature of the powers conferred, or from a mere comparison with 
other Courts,.or from possible relationships thereto not yet 
subsisting, a new Court may be styled an ‘inferior Court.’ An 
actual relationship to this Court must be established; an existing 
thread of oonnecting anthority must be disolossd", In this par- 
ticular case the petitioners could not satisfy us that there was 


, really any connecting authority under which the Appellate Officer 


may be said to be subordinate to this Court. I therefore discharge 
this Rule as the jurisdiction of, this Court under section rr5 of the 
Civil Procedure Code cannot be idvoked in this case. 


There will be no order for costs in this Rule, 
Edglay, J. :—1 agree, 
P. R Rule discharged, 


(1) (1922) 36 C. W. N. 845. 
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Before Mr. Justia A. Gv R, Henderson. 
SRIMATI SARASHIBALA DASI 


v. 
AHAD BUX. SHAH AND ANOTHER.* 


Mortgage suit —Decreo for costs executed persenaliy—Appeal against some of 
the defendanis—Execution, if valid. 

A personal decrees for costs In a mortgage suit cannot be parsed : 

Maharaj Bahadur Singh Dugar v. Bastruddin AAmmad (1) and Raf Kumar 
Singh v. Skeo Narayan Saku (2) referred to. 

A mortgage sult was brought against several defendants, two out of them were 
impleaded as transferees of equity of redemption. The sult was dismissed by the 
trial Court but was ultimately" decreed by the appellate Courts. In the appeals 
two defendants only were impleaded. The decree-holders then tried to realise 
the costs personally from the two defendants who were impleaded in appeal 
instead of by milo of the mortgage property. The objection of the judgment- 
debtor was upheld by the lower appellate Conrt : 


Held, that the Jadgment-debtor could not be beld personally liable for costs. 
Appeal by the Decree-holders. 

Application under section 47 of the Code of Civil Procedufe. 
The material facts will appear from the Judgment. 


Mr. Bijan Behari Das Gutta (for Mr, Yajqestmar. Majumdar) 


for the Appellant. \ 
Messrs. Rishindra Nath Sarkar and SuóodÀ Chandra Dutt for 
the Respondents, 
The judgment of the Court was as follows: 


Henderson, J. :—This appeal is by the decree-holdef and is 
concerned with the question of costs, The respondents were defen 
dants Nos, g and ro inthe suit and were transferees of the equity of 
redemption. The suit was dismissed, The appellants then appealed 
and impleaded defendants Nos. g and ro only as respondents. A 
decrees was passed in favour of the present appellant. The respon 
dents then appealed to this Court without success. The present 


* Appeal ftom Appellate Order No, 216 of 1937, against the order of M. H. 
B, Lethbridge, Esq. District Judge of Burdwan, dated sth February 1927, 


teversing that of Aditya Chandra Dutt, Esq., Munsiff, and Court, Burdwan, dated - 


the 8th October, 1936. 
(1) (1924) 41 C. L. J 607. 
(2) (1908) I, L, R. 35 Calo, 431 ; 8 C. L. n 154. 
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appeal is due to an attempt by the appellant to realise the costs 
personally from :he respondents instead of by sale of the mortgaged 
property. The respondents filed an objection under section 47 of 
the Code of Civil Procedure. The Munsiff upheld it with regard to | 
the costs in the ariginal Court, but disallowad it with regard to the 
costs of the two appellate Courts, The respondents then appealed 
and the learned District Judge allowed that objsction in full. The 
decree-holder has now appealed to this Court. 


Different views have prevailed on the question whether there 
can be a personal decree for costs in a mortgage suit and, in my 
opinion, both the learned Advocates were able to advance strong 
arguments in support of their respective views. But so far as this 
Court is concerned, the matter is really concluded and it must be 
held thata personal decree cannot be passed. [n this connection 
the case of Maharaj Bahadur Singh. Dugar v. Basiruddin 
Akmmad (+) and the case of Raf Kumar Singh v. Shoo Narayan 
Saku (s) may be referred to. 


That, however, is not sufficient to dispose of the present appeal. 
The real point for decision is, what decrees exactly were made 
by the two appellate Courts. But in my opinion it would not be 
proper to interpret those decrees without some reference to the 
actual law. On bebalf of the appellant it was contended that those 
two decrees make the respondents personally liable by their very 
terms, It was suggested that the conduct of the respondents in 
harassing the appellant with unnecessary litigation was such ag to 
justify a departure from the ordinary rule. 


The learned Munsiff in- his Judgment has set out in full the 
actual words in the decrees and in the case of the decree 
made by this Court they follow very closely the words used in the 
case of Maharaj Bahadur Singh Dugar v. Basiruddin Ahmmad (1). 
It is to be observed that the respondents are the persons 
who would be entitled to any surplus sale proceeds and it is, there- 
fore, impossible ro infer any thing from the use of the words 
"respondents? and “appellants” respectively, Had the respondents 
been persons who are not interested in the equity of redemption 
then it might have been possible to argue thatthe only effect of 
the decree would be to make them personally liable for costs, 
Then again itis impossible to distinguish between the position 
In the original Court and in the lower appellate Court, The 


(1) (1924) 41 C. L. J. 607. 
(2) (1008) I. L, R. 38 Cako. 41318 C. L. Je 152. 
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learned Munsiff has himself held that the respondents are not 
personally liable for costs in the former. It cannot be said that 
they did anything to. harass the appellant in the lower appellate 
Court, They were merely selected by the appellant herselí from 
amongst the defendants and made respondents It would, there- 
fore, be unreasonable to make them personally liable for coats 
in one of these Courts only. There is indeed nothing in the 
language of either of the appellate Courts to show any intention to 


depart from the ordinary rule. 


The appeal accordingly fails and is dismissed with costs—the 


hearing-feo belng assessed at one gold mohur. Z 


P. x. | - -> Appeal dismissed, 


Before. Mr. Justice R.C. Mitter. 
SUDHANSU BADINI DEBI 


P ‘ 
NARAYAN CHANDRA PANDA.* í 


Eject ment—Netice to quii, validity ef —Tenani athed to vacate on the Arii day 
af the nest month of the expiry of the period of notice, tf valid. 


A notice to quit was served In Kartio 1337 requirlog the tenant to vacate the 
land on the ist Pous, 1337 1 


Held, that the notice was valid. 

Appeal by the Plaintiff, 

Suit for ejectment on service of notice to quit. 

The material facts will appear from the Jadgment. 

My. Khemenéra Nath Tagore for the Appellant. 

Mr. Tarapada Mukerji for the Respondent, 

The judgment of the Court was as follows: 

R. C. Mitter, J, s—This appeal is on behalf of the plaintiff 


*Appeal from Appellate Decree No. 1745 Of 1933, against the Judgment and 
decree of Tribhubaneswar Roy, Esq., Subordinate Judge, Murshidabad, dated 
the 31st March, 1932, modifying that of Babu Satyendra Nath Palit, Maastff, 
and Court, Berhampore, dated the goth April, 1953. 
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in a suit for ejectment of a monthly tenant on-service of notice 
to quit. The notice was served in Kartic 1337 requiring the tenant 
to vacate the land on the 1st of Pous, 1337. 


The Court of first instance came to the conclusion thet it was 
a monthly tenancy, that the notice had been served on the tenant, 
and the notice was a valid one, In that view of the matter the suit 
was decreed. 


The defendant preferred an appeal to the lower appellate Court. 
The only point that was urged on his behalf was that the notice 
to quit was invalid, because it did not require the tenant to vacate 
the land with the expiry of the month of Agrahayan but on the 
rat of Pous, 1337. This contention had been given effect to and 
the ejectment suit has been dismissed. 


In my Judgment the lower appellate Court has overlooked the 
principles formulated in the decision of the case, Zsmail Khan 
Mahomed v. Jaigun Bibi (1), when Mr. Justice Banerjee and Mr. 
Justice Stevens following the observation of Lord Justice Lindley 
ia the case of .Séésot5am v. Holland (a) said that the validity 
of a notice to quit, ought not to be determined on the splitting 
ofa straw, In my Judgment, therefore, the lower appellate Court 
is wrong in holding that the notice in the present case is nota 
valid notice, ood 

I accordingly set aside the judgment and decree of the lower 
appellate Court and restore those of the Court of first instance. 
The appellant is entitled to the costs of this Court asaleo of the 
lower appellate Court. 


P. R, ! Appeal allowed. 


(t) (1899-1900) I, L. R, #7 Calc. syo, (2) [1894] L. R. 1 Q. B. 378. 
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CIVIL REVISION. 


Before Mr, Justice S, K. Ghose and Mr. Justice Syed 
Nasim AÑ, 


KANAILAL BANERJER Civit, 
e. 1958. 
SATYABATI DEBI anp otaers,* February, şi. 


Valuatien— Court-/ses — Court Fees Act (VII of 1870), section 7(iv) (c) — Court's 
power te correct valuation put by Maint —OMeciive standard —Swuit for 

rectification of a solenama—Objective. standard for such suits— Haintif s 

valuation to be tahen as final in the absence of objective standard, e 

After the recent amendment of tbe Court-Foeer Act” the Court has power to 
determine whether the valuation made by the plaintiff in a alt under 
section 7 (ly) (c) is arbitrary or not. Butthe difficulty in the exercise of that 
power ts the absence of any objective standard laid down either by the legislature 
ot by the High Court under the Suits Valuation Act. 

Ina sult for rectification of Solenamaon the ground of fraud or mutual 
mistake of the parties, filed in a partition sult on the besis of which a prelimi. 
nary decree was passed, the plalotHf valued his rellef at Ra. ror. In the parti- 
tion sult the properties which were the subject-matter of the partition were valued 
at Rs. 24000 and in the plaintiffs share the value of the properties were about 
Rs. 8000, 


Held, that the value of the property which would be affected by the prelimi.» 
nary decree could not be taken as an objective standard for the purpose of deler- 
mining the value of the relief, the sult being in substance to have the adjustment 
of the suit by mntual agreement set aside. 


Held, further, that in the absence of any other objective standard the 
plaintiff's valuation must be taken as correct and final for the purpose s z 
the sait, 


Application for Revision under section 115 of the Code of Civil 
Procedure by ths Defendant t 


The material facts will appear from the RUM 


Messos. Hiralal Chakravarti and Rabindra ne inten 
for the Petitioner. 


Messrs, Panchanan Ghose and Pasesh Nath Mini Un) fot 
the Opposite Party. 


The judgments of the Court were as follows: 
Nasim Alf, J.s—This is an application in. revision under 


"Civil Revision Case No. 1599 of 1937, agalnst the order of S. K, Neogl, Esq. 
Mynsiff, and Court, Howrah, dated 16th Angust, 1937, m 


February, af, 
rea 


Nasim Ali, v. 
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section 115 of the Code of Civil Procedure by the defendant ina 
suit for rectification of a certain Solenama filed ina partition suit 
between the parties against the order of the and Court of the 
Munsiff of Howrah dated the 16th August, 1937 whereby the 
learned Munsiff has rejected the defendant's objection that the suit 
has not been properly valued for the purposes of jurisdiction and 
court-fees, Itis conceded by the learned Advocate appearing on 
behalf of the petitioner that the suit in question comes under 
section 7, clause IV(c) of the Court-fees Act. Inthe partition suit 
the properties which were the subject-matter of the partition were 
valued at Re. 34,000. ‘A preliminary decree was made in that suit 
on the basis of a petition of compromise on the a9th July, 1935. 
Thereafter the plaintiff opposite party in this Rule instituted a sait 
in the and Court of Munsiff of Howrah for rectification of the said 
Solenama upon which the preliminary decree was made on the 
ground of fraud or mutual mistake of the parties. The contention 
of the defendant petitioner is that the value which the plaintiff 
opposite party has put upon the relief in this suit is arbitrary and is 
too low inasmuch as the value given in the plaint of tho suit is only 
Rs. xor although the plaintiff would be entitled to have her title and 
joint possession declared in properties worth about Re. 8,000 if the 
suit ba decreed. It appears that in the present suit the plaintiff 
opposite party wants to have the petition of compromise filed in 
the partition sult declared invalid on the ground that certain terms 
were omitted in the petition of compromite either through fraud 
of the defendant petitioner or through mutual mistake. The 
substance of the suit therefore is to have the adjustment of the suit 
by a mutual agreement of the parties set aside, If the plaintif- 
Bucceeds in the suit the preliminary decree passed on the petition of 
compromise will be set aside and the parties will be relegated to 
the position in which they were before the petition of compromise 
was filed. It is true that if the plaintiff succeeds in the present suit, 
on the basis of the findings in the suit the plaintiff would be entitled 
to ask the Court to record the real terms of adjustment under 
Order 23, rule 3 of the Code'of Civil Procedure in the partition suit 
and to pass a preliminary decree on these terms. Tho relief which 
the plaintiff would be entitled to get on the partition suit after the 
preliminary decree passed on the petition of compromise is set aside 
cannot be imported into this suit and cannot be taken as having 
any bearing on the question of the valuation of tho relief in the 
present suit. Tho learned Advocate for the petitioner asked us to 
adopt as the value of the present suit the value of the propsrty 
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which would be affected by the preliminary decree which would be 
made in the partition suit on the basis of the decision in this suit if 
the plaintif ultimately succeeds in her suit. That value of the 
property, in my opinion, eannot be taken as an objective standard 
for the purpose of determining the value of the relief in the present 
suit. 

It is true that after the recent amendment of the Court-fees Act 
the Court has power to determine whether the valuation made by 
the plaintiff in a suit under section 7(iv) (c) is arbitrary or not. But 
the difficulty in the exercise of that power is the absence of any 
objective standard laid down either by legislator in the Court-fees 
Act or by the High Court under the Suits Valuation Act. The 
Objective standard suggested by the petitioner in the present case 
cannot be applied to the present suit in view of the scops of the 
pressnt suit and the effect on the partition suit of the decree which 
will be made in this suit if the plaintiff succeeds ultimately. In this 
view of the matter I am unable to accept the valuation suggested 
by the defendant as the valuation of the relief inthe suit for the 
purposes of jurisdiction and court-fees, In the absence of any 
other satisfactory objective standard the plaintiff's valuation must be 
taken as correct and final for the purpose oí the present suit, 


The Rule is accordingly discharged. 

There will be no order as to costs. 

Let the records be sent down as early as possible, 
Ghose, J. :—I agree. 


P. R, Rule discharged, 


-+ 
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. Beore Mr. Justice R, C, Hitter and Mr. Justice 
FN G. A. Ed gisy. 


SARAT SUNDARI DEBI 
0. 
RAM KINKAR RAL* 


Benami.—Nen-production of draft of a document, tf a material fact—Hemp, 
action of, on tas brain — Drug taken in small doses, effect produced —Rfect 
sf drug in largu deses—Temporary insaniiy—Siatemeni by a dead person 
noi coming within Section 32 of the Indian Heldence Act (I of 1872), Y 
admissiiie— Person supporting kis tase by forged document, what he would 
erdinarily de. 


‘In cases of benami, ordinarily, non-production of draft of a document is 
a material fact for consideration. 

Hemp acts on the brain causing usually excitement, followed by narootism. 
During the stage of excitement, the individnal is the subject of hallucinations, 
usuzlly bat -notlavariably, of the pleasurable and often of a sexual character. 
In this stage the patient may show no outward Indication of excitement or he 
muy be constantly laughing, singing or talking or furiously delirious (1).- 

If the drug ts taken in small doses, the effect produced Is slight, consisting 
merely of some pleasurable stimulation of the higher centres. This In no 
way affects the incivicual's approciation- of the consequences of his-acts. In 
large doses hemp, like datura causes a temporary insanity associated with 
hallucinations mdec the inflasnoe of which a person may be nee even to the 
extent of committing homicide (2). 


If the statements made by a person, who ls dead, do not come within any 
of the clauses of section 52 of the Evidence Act, the document is not admissible 
in evidence, 

A person intecding to support his case by forged documents would not 
ordinarily produce a great number of suspicious documents, for thereby he 
wotild be exposing himself to a greater riek of discovery. 

Appeal by the Plaintiff. 
Buit for Partition, 
The matetial facts will appear from the Judgment. » 


Dr. S, C. Basuh, Messrs. Gopendea Nath Das and Khttindra 
Kumar Mitts» for the Appellant. 


*Appeal from Original Decree No. 229 of 1934, agalost the decree of 
Tarini Kanta Nag, Esq, Additional Subordindte Judge, and Codrt, Malddb, 
Hated 1s September, 1974, 

(1) Lyon's Medical Jurisprudence in Indis, p. 695, 8th Edition, 

(a) Ibid p. 414, 8th Edition. 
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Messrs, Atul Chandra Gupta and Satis Chandra Sinka for the 
Respondent. 

The judgment of the Court was as follows ; 

This appeal is ina suit for partition which was instituted by 
the plaintiffin the Court of the Subordinate Judge at Maldah on 
the rath August, 1928. She claims eight annas share in the 
properties, many in number, deecribed in three schedules annexed 
to the plaint, as heir of her deceased husband Tarun Ram Rai. 
. Tarun Ram who was the eldest son of Bhaja Mohan died in Novem- 
ber, 1919 leaving him behind his widow, the plaintiff, and two 
married daughters, Ram Kumari and Ram Rupini. 


The defendant to the suit is Tarun Ram's younger brother Ram 
Kinkar. 

It is the common case of the parties that the properties in 
suit except the Benares house, descended to Taran Ram and 
Ram Kinkar on the death of their father Bhaja Mohan in 1897. 
Tarun Ram was a majot then but Ram Kinkar who was younger 
to the former by about thirteen years was at that time a minor. 
It is also the common case of the parties that Tarun Ram as 
Karta managed the joint properties (called in these proceedings 
as the Harishchandrapur Estate Barataraf) up to the year 1313 
B. S. (1906-7), Whether Tarun was capable of managing or did 
manage thereafter is one of the important points in controversy. 
The Benares house was a giít to the two brothers from their 
paternal aunt Anandamoyee. 


On the rath Bysack, 1320 (asth April, 1913). four documents 
were executed and registered to days later. 

They are 

(i) a alni falta executed by Tarun Ram in favour of Ram 
Kinkar (Ex G ; 11-93). l l 

(ii) a corresponding safni kabwliya? executed by the latter 
in favour of the former, (Ex. Gr, not printed) 

By this transaction Tarun Ram purported to grant to his 
brother a lease in perpetuity of his undivided eight annas share in 
all the zemindaris and in many /akAsrajes, at a fixed annual rent 
of Re, 16473-5-7%. Deducting therefore the amount represen 
ting Government revenue and cesses the fet sswxwafa reserved 
" |n his favour was Rs, 12000 a year. This was made payable 
in twelve equal monthly instalments. The Salami was fixed at 
Ra, 25000. 

(ii) a deed of gift by Tarun Ram in ‘favour of hia brother of 
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his undivided eight annas share in all the remaining properties, 
moveable and immoveable, excopt the Benares house and the 
Debipur garden (Ex.:H ; II-ror). 

(iv) a deed of release by Ram Kinkarin favour of' Tarun 
Ram in respect of his undivided eight annas share in the Benares 
house and in the Debipur garden, (Ex. I; II-ro7). 

The result of these transactions, if real and effectual, was that 
Ram Kinkar got all the properties moveable and immoveable, 
except the Benares house and the Debipur garden, subject to the . 
obligation of paying annually a net sum of Rs. 11000 to Tarun 
Ram got exclusively to himself the Benares house and tho Debipur 
garden and the right to receive as fatni munafa Ra, 12000 
annually, payable in equal monthly instalment of Rs, rooo. If 
these transactions be real and effective it is obvious that the plaia- 
tiffs suit for partition must fail, 

The plaintiff anticipated this apparent difficulty and so in her 
plaint she made the case that these transactions were void in law, 
as according to her, her husband was of unsound mind at the 
time, and that, at any rate, they represented paper transactions 
never intended to be acted upon. Seeing that after her husband’s 
death she herself had taken proceedings to realise gaini rent and 
had received from the defendant the said msnafa on several 
occasions, she offersan explanation in several paragraphs of her, 
plaint (paragraphs 7, 8, 9, 10, 16 and 19). 

The learned Subordinate Judge found that Taran Ram was 
a man of eccentric habits but was never a lunatic and the 
transactions noted above were genuine ones, meant to be acted 
upon and had in fact been acted upon, He accordingly dismissed 
the plaintifi’s suit with costs, 

In the appeal we have to consider two questions urged before 


.us namely g= 


(i) whether Taran Ram was a lunatic at the material time. 

(ii) If not, are these transactions mere sham or «mami 
ones, l 

As the evidence bearing upon both the poibls is intermixed we 
proceed to deal with them together. i 

The plaintiff who was examined on commission has given the 
details of her case, Her story in broad outlines is this :—that after - 
her father-in-law's death her husband became th» Karta and managed 
the joint properties and managed them well till 1313 or 1314 (1906- 
7). At Brindaban, where he had accompanied his mother on a pil- 
grimage, he incurred the habit of smoking ganja (hemp) and in a 
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short time became an inveterate gasfa smoker, smoking in large 
quantities and at all times of the day. That soon affected his brain, 
He became a violent lunatic in 1315 or 1316 (1908-1929), a raving 
and dangerous one, and continued to be so, till his death in Novam- 
ber, 1919. Ram Kinkar Roy and the well-wishers of the family anti- 
cipated that he would in his madness make whimsical dispositions of 
his property in favour of strangers and enemies of the family and to 
prevent him from so doing got hold of him and had the patni patta 
and deed of gift executed by him. To keep up the appearance of 
these being genuine transactions, Ram Kinkar executed tbe corres 
ponding gaini Aaduat and a deed of release in favour of his bro- 
ther. She did not know of these deeda and transactions till shortly 
after her husband's death, The story how she came to know of 
them is stated in paragraph 7 of her plaint and in the first part of 
her examination-inchief. Just after her husband's death at Bará- 
duari, where she had been living with her husband, her two daugh- 
ters. and their husbanda and children for some years past, she 
came to the family dwelling house at Harrischandrapore, where 
Ram Kinkar was staying. She was told by the latter that she had 
no right to come there and reside at that house, as her husband 
had in 1320 (1913), made a gift of the same to him and had also 
granted him afi settlement of his share in the zemindaris and 
lahirajes at a net wwwafa of Ra. tacoo & year, She was taken 
aghast but could not say much then as she was overwhelmed with 
grief at her husband's recent death. Ram Kinkar further told her 
that as the income of the estate was not very much Rs. raooo a 
‘year was quito fair for her share and that he would pay her the 
said amount. She accepted the offer, as she was helpless, ovar- 
whelmed with grief, had no competent advics and above all 
was in need of money for defraying the expenses of the Sradh of 


her husband, She also at this time agreed not to live at the Hurri- _ 


shchandrapore houss but to stay at Bardwari. 

The payment of Rs. 12,000 in monthly instalments was, accord- 
ing to her, regular in beginning, irregular afterwards and finally 
stopped. She took proceedings under Regulation VIII of 1819 to 
recover the arrear dues, but the Collector on the objections of Ram 
Kinkar held that those proceedings were not maintainable in law. 
Ram Kinkar took advantage of this, took up the position that she 
was bound to pay half the costs of a heavy litigation in which he 
and Tarun Ram were parties defendants, compelled her to execute 
promissory notes for the same in his favour and finally deducted 
the same gradually from the ewsa/fs of Rs, 12,000 payable to her, 
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She had to submit to all this because she was then under the clut- 
ches of Ram Kinkar, but these proceedings on the part of Ram 
Kinkar raised her suspicion about her husband's documents execu- 
ted in favour of the latter in 1320 (1913) and left her with the feel. 
ing that ahe was being cheated of her just dues. She moved from 
Baradwari to Maldah town in October, 1926 (Kartic, 1333), rented 
a house there, saw her lawyer Mr. Krishna Kamal Goswami, wrote: 
letters to Ramani Kanta Chakravarty, ex-manager of the Hurrish- 
chandrapore estate to Jadunath Ghose, another officer to Bhaga- 
bati Charan Kaviraj, who is said to have treated her husband for 


: some time for insanity, and sent a messenger to another ex-officer, 
Hiranya, Ramani replied to her letter and Jadu Nath and Bhaga- 
' bati Kavira] saw her. . Then she sent for the retained pleaders of 


estate, Mr, Kalipada Chatterjes and Rai Bahadur Panchanan 
Majumdar, The former did not see her but the latter did, Rai 
Bahadur Panchanan admitted before her (which the Rai Bahadur 
denies in his evidence) that the documents had been taken from 
her husband to prevent him from dealing with his properties ina 
whimsical fashion, but they represented paper transactions. He 
said that he would intervene with Ram Kinkar, but some time 
later on said that he had seen Ram Kinkar but could do nothing 
in the. line of a reasonable compromise, She thereupon filed 
this suit. 

The oral evidence in the case is conflicting but a mass of docu- 
mentary evidence has been produced by the defendant to meet tie 
plaintiffs case. The whole lot had. been attacked in the lower 
Court by the plaintiff as being forgeries and the same attack has 
been-made before us by her learned advocate. Having regard to 
the nature of the documentary evidence produced by the defendant 
which covers the period from 1316 to Bhadra, 1326 (April, rgo9 
to September, 1919), and the definite case of the plaintiff that her | 
husband became a violent lunatic from the end of 1315 or beginning « 
of 1316 and continued in the same estate till his death in November, 
r919, the appellant’s Advocate must of necessity go to the length of 
attacking all the said documents, every one of them, as forgeries. 

With these preliminary remarks we proceed to consider the evi- 
dence in some detail. i 

The four documents, evidencing the three transfers were all 
executed on the rath Bysack, r320 (25th April, 19:3). They were 
all executed at the Gossaintuli house, a rented house of Harrie 
chandrapore Estate (Barataraf) at Maldah, The evidence establishes 


that shortly before this Taran Ram wis living at Calcutta with one. 
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servant, in a hotel there, He came to Maldah with his servant, in 
Bysack, 1320 and stayed with the estate pleader, Mr; Kalipada 
Chatterjee, The evidence is not precise aa to the exact date of his 
arrival at Maldah but it is clear that he arrived there about a 


the time till the execution of the documents, he giving over to the 


Gossaintuli house only for executing the same. Ram Kinkar had. 


come down from Harrischandrapur a day or two after Tarun Ram’s 
arrival at Maldah and was staying at the Gossaintuli house. X 


The evidence of Mr. Kalipada Chatterjee is that Tarun Ram | 
had with him, when be came to his house, some sort of a draft of 
the Pattni Potta and may be of the dead of gift, Tarun Ram showed 


him the same and he went with it to Ram Kinkar, The draft of 
the Kabuliat was prepared at the instance of Ram  Kinkar by 
another estate pleader Mr. Kaliprosanna Shaha, who has also been 
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few days before the documents were executed, i, e, about the 6th of '' nam Bon M 


7th or 8th Bysack. He stayed at Kalipada Chatterjee's house all | 


examined. Mr, Kalipada Chatterjee prepared the draft of the deed ` 
of release and settled all the four drafts in consultation with the i 


parties, The deeds were all executed on the same date in the pre- 
sence of ‘many persons, Mr, Kaliprosanna Shaha, Mr, Kalipada 
Chatterjee, two Ranjit Singhas, Umesh ‘Chandra Singh, the last 
three being officers of the estate wera the common attesting witness 
es, and Jahnavi Charan Ghosh was the writer of some and attesting 
witness to others, They were registered two days later on commie 
sion, Mr, Panchanan Mazumdar ‘identifying Taran Ram. 

The direct evidence of Benami is given by the plaintiff's witness 
Hiranya Mohan Ganguly. (I; 119). His evidence is that Eam 
Kinkar ultimately took into serious consideration the declarations 
often made by Tarun Ram that he would settle his properties with 
Mohini Mohan Misra and Harimohan Misra, the propietors of the 
Chota Taraf who were in terms of enmity with the Bara Tara One 
day he called his principal officere and well-wishers in consultation 
and the question of Benami was settled but the details were left 
over to be settled in consultation with the lawyers of thé estate, A 
conference with the three lawyers of the estate, Mr.' Kalipada 
Chatterjee, Mr, Kaliprosanna Sbaha and Mr. Panchanan Mazumdar 
was held at the end of Bengalee year 1319 (about middle of April, 
1918) and the plan of having a Patni Patta and a deed of gift from 
Tarun Ram and a corresponding Patni. Kabuliat and a deed of 
release by Ram Kinkar was fixed upon. The-witness speaks of his 
presence at both the conferences and at the time of the execution 
pf the documents He was a comparatively new man jn tho employ 
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of the.estate, and was according to himself a swfasi/fa&tildas in 
charge of a small ?a&sg7, His evidence in all material particulars 
bas been contradicted by the aforesaid three lawyers and does not 
inspire confidence. Though he says he was present at the execu- 
tion hie name doss not appear asan attesting witness We have 


grave doubts if he was present atall at the so called conferences 


and at the tims of execution. We accordingly entirely discard his 


evidence. The evidence of Ram Kinkar is unreal in many parts 


and besides he is highly interested in the result of the litigation. 
Umesh Singh is an old officer of his and is still serving him. We 
do not accordingly consider it safe to go upon the evidence of Ram 
Kinkar and Umesh Singh, but do not see why the evidence of the 
three pleaders should be discarded. The drafts of the documents 
have not been produced. Ordinarily that would have been a mate.’ 
rial fact for consideration, but seeing that the transactions are of 
the year 1913 and that there is a mass of documentary evidence, 
which if genuine, would destroy completely the cass of Ossa wi, we 
do not attach much importance to the absence of the drafts. The 
oral evidence bearing upon the question of mental capacity of 
Tarun Ram adduced by the plaintiff consists of the plaintiffs 
evidence, and the evidence of Raje Sasisekhareswara Roy, of 
Hiranya Mohan Ganguly, Dr. Joges Chandra Ghosh and of Dr. 
Pramatha Nath Day. These are her principal witnesses on whom 
reliance has been placed before us by the appellant’s advocate, 
There &re.sorne more witnesses examined on the plaintiffs behalf 
who also speak to Tarun Ram’s mental condition but no specific 
reference to their evidence was made before us by learned Advocate 
for the appellant. Their evidente is either of a general nature or 
more or less tend to corroborate some of the incidents spoken to by 
the plaintiff and her aforesaid three witnesses. 

We have already given a short summary of the plaintiff's 
evidence. Her husband’s trouble was due to his excessive ganja 
smoking, He incurred the habit in 1906-07. Shs says that in 1315 
(1908-09) she went to her father's place at Tapan Bajitpore to attend 
the Upanayan ceremony of her youngest brother, leaving her 
husband at Harrischandrapore, She stayed there for a months and 
while she waa there she heard that her husband had gone off his 
head. She cams back and found her husband totally mad and at 
times very violent, and had to be bound by force, Ultimately a 
Kabiraj, Bhegabati Charan (now dead) was called in who treated 
him for a short period. This is all the medical treatment 
ber. husband had. No ‘other Doctor or Kaviraj was ever 
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called in, although according to her husband continued -to be a 
violent lunatic for about ro or rx years till his death, In October, 
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i911 (Aswin, 1318) [her husband went to Benares accompanied cirat Sundari Debi 


by an officer Jadunath Ghosh, a cook and a servant, she herself 
keeping back. After return from Benares at the- end ` ef 
the same year there wasa fight between her husband and Ram 
Kinkar, and it was considered by the relations not safe to keep 
her husband in the family house. She and her husband 
accompanied by some relations shifted to her father’s place at 


Tapan Bajitpore and after staying there ior a few months travelled 


to Benares, where they put up at Anandanjee’s house. There 
an agent of the Chota Taraf paid a visit with a view to get his 
property, and at this stage at Benares her husband saw Raja 
Sasisekhareswar Roy of Taherpore accompanied by Pundit Kashi 
Nath Sarbabhoom. She left her husband at Benares and returned 
to Hurrishchandrapore where she told Ram Kinkar about the 
visit of the agent of the Chota Taraf but the latter assured her 
that there was no reason to be afraid of the Chota Taraf people, 
asany deed by Tarun Ram would be adjudged void, he being a 
lunatic. She again joined her husband at Benares in about July, 
1912 and they both stayed there for about two months more; 
On return to Hurrishchandrapore she stayed there till Aswin, 1310 
(September, 1913), but ber husband after staying there for 4 or 
5 days went to her father’s place and from there to Calcutta 
accompanied by a servant only. We have the evidence that at 
Calcutta he lived in a hotel. 

The salient facts to be noticed in her evidence are that there 
was practically no medical treatment. According to her a Kabiraj 
treated her husband for insanity, but only fora short time This 
is remarkable seeing that the family was well off. The second 
thing is that although according to her evidence her husband 
was badly in need of being looked after, she on many occasions 
lived at a great distance from him, leaving him in charge of-a 
cook and a servant, The third thing is that although according 
to her hs frequently became violent and had to be tied down 
he was allowed to move about from place to place and in railway 
trains jast like a normal person accompanied by a personal servant, 
and to stay abroad for appreciable lengths of time witb a personal 
servant Only and at times in hotels. 

The two doctors examined on behalf of the plaintiff, Dr. Ghosh, 


. and Dr. Dey, never treated Taran Ram or kept him under such 


observation asa medical man would. They saw bim casually for 
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very sbort times and observed some abnormal conditions in him. 
He was on some occasions naked, on some occasions in a silent 
mood, sometimes he spat on people and sometimes violently 
quarrelled with them and on one occasion thrashed a maid servant. 
rather severely. Raja Sashisekhar saw him once fora very short 
time in his Benares house. The Raja’s memory is very vague, 
as natarally it must be at this distance of time. Tarun Ram had 
gone to him accompanied by a Pundit to propose business with 
him, The Pundit wae Kasi Nath Sarbabhoom. The visit is quite 


consistent with the action of a sane man. Moreover if Tarun 


Ram's condition was such as is spoken to by the plaintiff Sarba- 
bhoom would not have certainly taken him to the Raja, and'if 
any proposal for settling his property was considered necessary 
Sarbabhoom would have in that case alone negotiated with the, 
Raja, leaving Tarun Ram safe at home, "The:point in the Raja's 
evidence is that at the end of the interview Tarun Ram insisted 
on the Raja witnessing his dance, threw off his clothes and began 
dancing. This was certainly abnormal. A pointed question was, 
however, put to the Raja by the plaintiff as to whether he consi 
dered Tarun Ram to bea lunatic but the Raja could not answer 
the same in the affirmative. Mr. Panchanan Mazumdar also spoke 
to one instance in which Tarun Ram bebaved in an abnormal 
fashion. The evidence given by the two doctors, the Raja and 
Mr. Panchanan Mazumdar estabHshes the fact that at times Taran 
Ram behaved in an abnormal way but taking the whole evidence 
on the record into consideration we cannot hold that the plaintiff 
has established that Her husband was at any time an insane man. 
He was addicted to ganja andthe incidents spoken to by these 
witnesses may have happened when he was under the influence of 
ganja, Lyons in his "Medical Jurisprudence for India” describes the 
effect of ganja in these terms :— 

"Hemp acts on the brain, causiog usually excitement, followed 
by narcotism. During the stage of excitement, the individual is 
the subject of hallucinations, usually but not invariably, of the 
pleasurable and often of a sexual character. In this stage the 
patient may show no outward indication of excitement or he may 
be constantly laughiag, singing or talking or furiously delirious” 
(page 696, eighth edition) “If the drug is taken in small doses, 
the effect produced is slight, consisting merely of- some pleasurable 
stimulation of the higher centres. This in no way affecta th» 
individual's appreciation of the consequences of His acte In large 
doses homp, like dafwra causes a temporary insanity associated 
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with hallucinations under the influence of which & person may be 
violent even to the extent of committing homicide" (page 414, 
eighth edition). 

We wil now des] with the documentary evidence, On tbe 
plaintiffs side few documents have been exhibited and only one of 
them has been printed (Ex r: II-240) Itis a letter written to 
the plaintiff by Ramani Kanta Chakrabarty after she had removed 
herself to Maldah in 19236. Ramani Kanta wasono of the prin- 
cipal officers of the estate at the time when the aforesaid doce 
ments, the fami pasta etc, were executed. This letter was in 
reply to the plaintiffs letter about which she has spoken to in her 
plaint aod in her deposition. ' The writer is dead, but his state- 
ments do not come within any of the clauses of section 32 of the 
Evidence Act. The document is not accordingly admissible in 
evidence. Moreover its value is very little seeing that at the 
time controversy between parties had already begun, On the 
wide of the defendant more than two bundred documents have bean 
exhibited. They may be classified aa follows :— 

(i) 43 letters written by Tarun Ram covering a period 
from 1oro to 6th September, ‘1919, some of them being post 
cards 

(ii) About fifty five rent receipts for patai rent signed by Tarun 
Ram, and some postal acknowledgments of the receipt of such tent 
also signed by him, supported by chalans and entries in the account 
books of Ram Kinkar. 

(ii) Documents showing payment to Tarun Ram of a con 
siderable portion of the Selami of Re, 25000 Reserved in’ the 
patni potta. 

(iv) Proceedings in connection with the probate of the will of 
one Rej Kumar Singh, 

(v) Proceedings of a suit instituted by the Chota Taraf ` against 
Taron Ram and Ram Kinkar. 

(vi) Documents showing business dealings by Tarun Ram} 
and l i 

(vii) letters from the plaintif to Ram Kinkar Roy and receipts 
of patni rent granted by her. 

The first question we have to decide is whether the letters 
purporting to be written by Taran Ram are forgeries or not. One 
inherent improbability against the suggestion that they are forgeries 
is their great number. A person intending to support his case 
by forged documents would not ordinarily produce a great number 
of suspicious documents, for thereby he would be exposing him- 
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self to a greater risk of discovery. The second thing to be 
observed is that these letters which are of old dates deal with a 
variety of matters, family matters and business matters, and give 
minute details, which have been proved to be true to a great 
part by the statements made by the plaintiff and her witnesses 
in cross-examingtion, It would be very difficult at such dis 
tance of time fora forgerer to guard himself in respect of minute 
details, He would naturally avoid stating such details in forged 
documents. Some of the matters dealt with in these letters state 
facts which are of a trivial nature and yet they are correct and 
corroborated by the plaintiff herself or her witnesses or by docu- 
ments. To take same instances: In his letter Ex. (D II-52) 
(a post card) Tarun Ram writes to Ram Kinkar from Benares on 
the 19th Pous, 1321 (3rd January, 1915), informing him that 
his cook Shibaram hasbeen attacked with small pox. Kasi Neth 
Sarbabhoom admits in his cross-examination at 59, I, 30 that this 
was a fact. In another letter also from Benares he speaks of bis 
servant Angdi’s illness (Ex. D35-II, 30) and the plaintiff admits that 
they had a servant named Anadi (r, 89. 13). There are many 
such instances of corroboration of the small details mentioned in 
these letters. None of the witnesses examined on behalf of the 
plaintiff has come out with & straight and bold denial of the 
handwriting or signature of Tarun Ram in these letters, The 
plaintiff feigns ignorance of her husband's handwriting, stating, 
and we think falsely, that she never saw her husband to write. 
Her witness Hiranya admits the general similarity of the writing 
with Tarun Ram’s handwriting but refers to the dissimilarity of.an| 
&lphabet here and there, Forty-two of these letters had been 
filed in Court by the defendaot in March, April and May, 1929, 
shortly after he had filed his written statement, and only one, 
Ex, D 27 (11-66 date wrongly printed) was filed in February, 1930 
with an explanation that it could not be traced earlier, belng in 
A filein the Sumer Sherista. Twenty of these. letters were filed 
at a time when the plaintiff's application for a receiver was per 
ding consideration and were made groundsin opposition. "The 
plaintiff and bis lawyers must have realised the importance of 
these letters and still tio steps were taken during the next five years 
while the suit was pending in the lower Court to have them exa- 
mined by a handwriting expert. The only comment that the 
learned Advocate for the appellant makes on them is that the 
manner of their discovery is suspicious and relevant evidence has 
been withheld by the defendant, For this purpose he has drawn 
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so could do nothing before cannot bear scrutiny, She had her two 
sonsin-law living with her, had her own officer and had a pleader ` 
at Maldab, Mr. Krishna Kamal Goswami a scion of the family ot 
her father's spiritual preceptor, with whom her eldest son-in-law was’ 
in constant touch in connection with her business affairs ^ We 
further hold that the Səlami of Rs 25,009 was actually paid to 
Tarun Ram by Ram Kinkar, The evidence onthis point, which 
we believes, i$ that a small portion of it was paid at the time of the 
execution of the satel $a£fa and for the rest Ram Kinkar executed 
first a promissory note and later on the sand July, 1913 a registered 
bond in favour of Tarun Ram, (Ex. J II, r41) and on further 
insistence from the latter as is evidenced by his letter dated the oth 
November, 19r3 Ex. D (II, 50) borrowed Ra, 15000 from the Farid- 
pore Loan Office and paid up the balance of the Selami (Ex O, > 
II-162) mortgage in favour of Faridpur Loan Office, dated s4tn Janu- 
ary, 1914. ; endorsement on bond, dated roth Magh, 1320, (there is 
a misprint in the record), (Ex. J, II-143, Ex. U 13, Il-15o-(52-Rokar. 
entry, dated rst February, 1914). The Government currency notes 
received by Ram Kinkar from the Faridpur ; Loan Office for 
Rs. 15000 together with an additional sum of Ra 3000 was paid to 
Tarun Ram. Probably with this money and from what he could. 
save from the gaini rent received by him Tarun Ram started à | 
money lending busiges& He purchased properties in exscution of 
decrees against his debtors and sold them to others by registered 
documents ; Ex. Dr7 ; II-76, Ex. Na to N4 ; II-a3, 24; Ex. Q, Qr, 
Qa, Qs, II-18r to 187. For conducting his business he executed a 
power-of-attorney in favour of Balabhadra Misra and: Umesh f 
Chandra Sinha as late as the rath August, 1976 (Ex. CC; II-178), 
We will now notice how others dealt with Tarun Ram. Kashi 
‘Nath Sarbabhoom who now comes to deposs on behalf of the plain- ` 
tiff and supports her caso that Tarun Ram was insane from at least 
IQII (1318) himself wrote two letters to Taruo Ram from Benares 
in February, 1913, (Magh, 1315) (Ex. D56 and D57 ; II-88: and 89) 
: in which he asked the latter's instructions regardiag the repairs of 
—— the Benares house and regarding the trouble he had with the 
E neighbouring owner regarding some windows, Sarbabhoom admits 
‘these letters to be genuine, (I,62). (They and the covers were 
marked Ex, Ato As before the Commissioner), The contents of 
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' these letters indicate unequivocably that Tarun Ram was tegatded 
by Sarbabhoom as perfectly sane and quite capable then of manag: 
ing business affairs. < 

One Raj Kumar Singh, & sels neighbour executed a Will in 
April, 1909 (20th Bysack, 1316) and died in August following. He 
appointed Taran Ram and his brother Ram Kinkar as executors. 
He would never have appointed Tarun Ram an executor if he had 
then shown signs of insanity. According to the plaintiff's evidence 


her husband had become a lunatic then. On the arst December, ` 


1909 (Pous, 1316) Ram Kinkar and Tarun Ram filed a joint appli 
cation for probate (Ex. K, II-ao). In Ex. D46, (II, 32), dated 3oth 
September, 1910 and Ex. D39 dated the 28th September, 1917 
(11-42) Tarun Ram indicates what interest he was taking in. Raj 
Kumar Siogh’s affairs, 

- It also appears that about this time Tarun Ram was taking keen 
interest in the management of the estate and keeping himeelf well 
informed about its affairs from places where be was temporarily resid- 
‘ing. Ex. D35 (II-30), Ex. Day (11-40), Ex. D39 ; (I1-42), Ex D 43 ; 
(1-44) ; Ex. D7 (Il-45 etc.). Abdul Gani, g tenant was treating him 
as Karta and in respect of a proposed settlement of some lands 
detailed correspondence passed between them. The documents 


bearing upon this settlement are Ex, Dga (II-a7), Ex. D 46; . 


(II-32); Ex. Dso; (11-38). Ex. T; (II-78). 

- On the 18th February, 1918 Mohini Mohan Misra and others 
" the Chota Taraf people, filed a suit for redemption against Tarun 
. Ram and his brother (Ex. Ns, Il-190). That was big suit in 
which the right of Tarun Ram and bis brother to possess the bulk 
of the Harrisc handrapore estate was at stake, There was admittedly 
no love lost between them and Chota Taraf people, who were men 
of the locality. The matter ultimately went up to the Privy Council 
and the out of pocket cost of the defendants of that suit was some 
. thing like Rs, 47000. Eminent lawyers of Calcutta were consulted 
by the parties from the beginning,—Sir Rash Behary Ghose by the 
- plaintiffs of that suit and Dr, Dwarka Nath Mitter (later Mr. Justice 
Mitter) by the defendants, The plaintiffs of that suit sued Taran 
Ramasa sane man, for they dil not have a. guardian-ad-litem 
appointed for him, If Tarun Ram was then insane, surely the Chota 
Taraf people, the plaintiffs of that suit, would bayo known that fact, 
and would have taken particular care to have him properly repre- 
sented through a guardian-ad.litem, They could not with their 
eyes open have risked a decree which would have been a nullity so 
far as Tarun Ram was concerned if he were then actually insane, 
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Tarun app3ared in that suit as à sane defendant would and filed a 


' written statement with his brother. The evidence is that after- the 


filing of the suit he was residing at Calcutta and some of bis letters 
show that he was making faddir forthe suit (Ex. Dao, 1-56, EL 
Dar,'11-58; Ex. Daz; II. 60; Ex. Dag ; 11-62). 

We do not feel it necessary to examine in detail tbe other docu- 
mentary evidence on the record. We feel convinced that Tarun 
Ram was not insane, incapable in law in executing Exs, G and H, 
the paral fatia and the deed of gift and these deeds represented 
genuine transactions, There is no tangible evidence that the net 
income of properties let out in Pa/*; was Rs, 7o,oco to 75,000 a 
year in r9r2 or 1913, that is, in Tarun Ram’s share Rs. 35,000 to 
37,500. The evidence of the plaintiff on this point is hearsay and 
worthless and the evidence of Hiranya equally worhlet& At the 
plaintif's eleventh hour requisition the defendant produced in Court 
on tke soth June, 1934 all the papers, collection and accouht 
parers, thirty-eight items in all, of the year 1320; but the plaintiff 


. thereafter did not care to look into them or exhibit any one of them, 


That requisition of the plaintiff which was made on the r2th June, 
1934 was & dodge, for if the defendant had failed within that short 
time to produce these old papers the plaintiff would have charged 
the defendants with suppression of evidence bearing upon the 
question of the income of the estate about the time of the £a£s/ and 
would have asked the Court to accept the worthless evidence relat- 
ing to the income of the estate produced by her. In fact as tho list 
of documents filed by the defendant on the 2oth June, 1934 is not 
included in the printed record, Dr. Basak appearing for the appel- 
lant made that comment in his opening but after Mr. Gupta appear- 
ing forthe respondent had pointed out to us from the original 
records as to how the matter stood, Dr, Basak in his final reply 
simply dropped the matter. 

For the reasons stated above we hold that the learned Subordi- 
nate Judge has come to the right conclusion and that this appeal 
must be dismissed, and the decree of the lower Court, subject toa 
modification about costs, must be confirmed. 


We have only to consider the question of costs, The defendant 
deducted about «Rs. 26,000 from the jafmi rent on the plea that 
it was payable by the plaintiff on account of the costs of the Chota 
Taraf people's redemption suit. To justify the deduction he set 
Up an agreement with Tarun Ram. 'lhiscase is falsified by two 
of Tarun Ram’s letters which the defendant himself has produced 
(Ex D a5, 11-60: Ex, D 24, Il-62) He further stated that on 
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x the plaintiff raising objections to the deductions he obtained for Ci, 
the-opinion of Dr. Dwarka Nath Mitter and on that ths plaintiff 1938, 


consented to tha deductions. This opinion of Dr. Mitter has not Sarat Sundari Deb! 
been produced and in our judgment this part of the defendant's 
case also rests on fiction. lf the defendant had not unjustly 
made these heavy deductions the suit would probably not have 
been instituted atall. His attempt to cheat the plaintiff is res- 
ponsible for the suit, For these reasons although we dismiss the 
appeal and the suit we do order each party to bear their respective 
costs both of the Court below and of this Court, In dismissing 
the appeal we express the hope that in future the defendant would 
treat his widowed sister-in-law fairly and squarely and would not 
à take to questionable devices to deprive her of her just dues, 


H. K. B. Appeal dismisssd :- 


- 
~ 


v. 
Ram Kinkar Rai, 


Before Mr, Justice B. K, Mukherjea, 
SATISH CHANDRA PODDAR 


v. 1948, 
= 2 MAKBELALI TALUKDAR AND OTHEXS,* May, 17, 24. 


Suid to ssi aside a sale en the ground of fraud and irregularity in the matter ER 
of publishing and conducting a sale-— Civil Procedure Code (Act V af 1905), 
erder 37, rule 92. 
A sult to set aside a sale on the ground of fraud and irregularity in the matter 

of publishing and oooductlog the sale is barred by the provisions of Order a1 

rule 92 of the Code of Civil Procedure, the remedy being to Institute a prooesding 

under Order 21 rule go of the Coda of Civil Procedure. 


Appeal by the Auction-purchaser. 
The material facts will appear from the Judgment. 
Messrs. Gopendra Nath Das and Profulla Kumar Chatterjee for 
the Appellant. 
* Appeal from Appellate Decree No. tae5 of 1936, against the decree of oo 
R. Banerjes, Esq., Additional Subardinate [ndge, Khulna, dated the 25th Janu- 


ary, 1936, modifying that [of Satya Gopal Mukherji, Esq, Munsif, Second 
Conrt, Bagerhat, dated the 50th January, 1935. 
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Mr, Maxmatha Nath Roy (Jr.) for the Respondents. 
C. A. V. 

The judgment of the Court was as follows ; E 
This is an appeal on behalf of the auction-purchaser defendant 
in a suit which was commenced by the plaintiff to set aside an 
ex parts decree and the sale consequent thereon on grounds of 
suppression of processes and fraud, "There was a decree obtained 
ex parte by the decree-holders (defendants) against the plaintiffs 
fudgment-dettora in Rent Suit No, 678 of 1932. The decree-holders 
did not proceed against the tenure in arrears but attached some 
other properties of the judgment-debtors and the attached properties 
were put up to sale and purchased by the present appellant on the 
24th October, 1933. The plaintiffs thereupon commenced this suit 
for setting aside the decree and the sale on the ground that there 
was fraudulent suppression of processes both in the suit as well as 
in the execution proceedings anda valuable property was sold for 
an inadequate price. The trial Court disbelieved the story of fraud 
and dismissed the suit, The lower appellate Court on appeal has 
modified the decision of the Trial Court and has given the plaintiffs 
a decree in parte It has affirmed the decision of the Trial Judge 


as regarde the ex garfe decree which the plaintiffs sought to set aside 


and has held that service of summonses in respect of the suit was 
duly proved and consequently the plaintiffs were not entitled to 
any relief in respect of the same. 


As regards the execution sale, however, the lower appellate 
Court has held that there wae irregularity and fraud in the service of 
the sale notices and the property was sold for an inadequate price. 
On these findings the learned Subordinate Judge aet aside the sale 
on condition that the Judgment-debtors would deposit in the trial 
Court the whole of the decreta] amount together with costs and 
compensation payable to the auction-purchaser within r4 days from 
the date of ths decision of the lower appellate Court. It was farther 
ordered that in default the suit and the appeal would stand dit 
missed, The deposit was made intime and the auction-purchaser 


-has come up to this Court in second appeal against the decision of 


the learned Additional Subordinate Judge. 

It seems to me that the appeal should succeed ona veg short 
point. According tothe lower appellate Court the decree was 
passed quite properly and the irregularity was only in the publi- 
cation and conduct of the sale, That.being so, the suit to set aside 
the sale on the ground of fraud and irregularity in the matter of 
publishing and conducting the sale is barred by the provisions of 
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order 21, rule g? of the Code of Civil Procedure. The proper 
remedy was to institute & proceeding under order XXI, rule go of 
the Code of Civil Procedure. Itis not for me to express any opis 
nion as to whether there should be any extension of time permitting 
deduction of the period during which the suit was being prosecuted. 
As the suit is misconceived I have no other option but to allow 
the appeal. 


The appeal is allowed. The decree of the lower appellate Court 


is set aside and the plaintiffs suit will stand dismissed. 
No order is made as to costs. 


P, R Appeal alfomei. 


Before Mr. Justice L. W. J. Costello and Mr. Justice 
C. C; Biswas. 


PROHLAD CHANDRA FARICAL 
v. 


PARAN CHANDRA FARICAL AND ANOTHER.* 


Surety, discharge of— Surety, tf has absolute right to get a discharge—Power . 


of Court. 


A surety to an administration bond has not an absolute right to obtain a 
discharge from his boad although in suitable cases the Court has power to 
grant relief, 


National Guarantee and Suretyship Assectation v, Prayag Deb Banerfi (1) 
referred to. 

Messos, Prakas Chandra Bhoss and Amarendra Nath Bhoss for 
the Appellant. 

Messrs, Harendra Kumar Sarbadkilari and  Kamji Mubherje 
for the Respondents. 


The judgment of the Court was as follows : 


Biswas, J. :—The order made by the learned Subordinate 
Judge in this case cannot be supported. It is concaded on behalf 


* Appeal from Original Order No. 134 of 1930, against the order of Nikunja 
Behari Banerjee, Esq., Subordinate Judge, Second Court of 24 UM (All- 
pore), dated the 26th April, 1958. : 

(1) (1931) I. L. R. 54 All. 293. as d 
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of the respondent that the proper order to make in this appeal 
would be to give a direction, as was done in the case of Raf Narain 
Mooker joe v. Ful Kumari Debi (1), that there should be an enquiry 
by the learned Subordinate Judge as to the allegations of malad- 
ministration made against the adminietratrix; We are not pre- 
pared to assent to the proposition that a surety to an administra- 
tion bond has an absolute right to get a discharge from his bond 
for the asking. There are observations no doubt in the case of 
Raj Narain Mooherfee (1) referred to above which may be 
supposed to support the view that such a surety bond is inthe 
nature of a continuing guarantee, and, in that view, is subject to 
the provisions of section 130 of the Indian Contract Act. It was 
not necessary, bowever, for the purposes of tbat case to decide 
this point, and, speaking for myself, Iam not prepared to accept 
that as laying down a correct proposition of law. There is abundant 
authority the otber way ; and among other cases, reference may 
be made to the decisions in the case of Swdroya Chetty v. 
Kagammall (3), and Kandhpa Lal v. Manki (3) The view 
expressed in the Madras and Allahabad decisions is in accord with 
the rule which is established in the English Courts, founded on 
the decision in Jn the Goods of Stark (4). [tis thus summarised 
in Wiliams on Exrecutors, Vol. I, p. 437 (11th Edition): “The 
Court will rot discharge the original sureties to an administration 
bond and all other sureties to be substituted for them.” 


It isnot necessary, however, to pursue the matter fükther, as 
itis accepted on toth sides in this case that there must be an 
enquiry as to the alleged maladministration. Ifthe charges are 
established, then it would be a matter for the learned Subordinate 
Judge to consider whether the surely ought to be granted a dit 
chargeas prayed for. The correct rule, in our opinion, which 
ought to govern a matter of this kind ie that which is laid down 
in the case of National Gucrantes and Surelyskip Assocation v. 
Prayag Ded Banerji (5). justas it is not correct to state thata 
surety may claiman absolute right to obtain a discharge, neither 
is it correct to hold,on the other hand, that the Court is power- 
less to grant relief in a suitable case. The matter isto be consi 
dered on the facts and circumstances of each case by the Court, 


(1) (1901) I. L. R. 29 Calc. 68. 
(a) (1904) I. L. R. 28 Mad, 161. 
(3) (1908) L L. R. 31 All. 56. 
(4) 0866) L.R.1 P & D. 76. 
(s) (1931) I. L, R. sa All, 293, 


AF 
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and the Court may make such orders thereafter as the facts and 
circumstance may call for, 

The order of the learned Subordinate Judge is accordingly, 
set aside and the matter remanded to him for an investigation on 
the lines indicated &bcve. Costs of this appeal will ablde the 
result, the hearing fee being assessed at five gold mohurs, l 


Costello, J. :— I agree. 
P. R, Appeal allowed, 


~ 


Befors Mr. Justice S. K. Ghose ond Mr. Justice 
N. G, A Edgley. 


MAHARAJAH BAHADUR SIR PRODYOT COOMAR 
TAGORE, 


v. 


MAYNUDDIN MIA AND oTHERS.* 


Sarasari fete, implication of— Kaluliyat dependent upon fresh assessment, duly 
of landlord —Landlord, tf bound te give notice te detsrmine lesse — Notice, 
Period of, when insufictent—Such period, if can be exiended— Renewal 
Clause in a lease, terms and meaning of—Ordinary lew as to a renewal 
clause — Domi Kabullyat’, provisions of— Decision under section 106 Bengal 
Tenancy Act, (Vill of 1855), whan res fudicata—Furisdiction af Special 
Fudge to decide the quesiion of siatus—Res judicata, ebfecticn of, when 
Jails—Bengal Tenancy Act (VIII of 1885), sections 100, 107, 1095 


* Appeals from Appellate Decrees Nos. 1556, 1557 and 1615, against the 
decrees of Bama Charan Cbakiavarty, Esq, Subordinate Judge, First Court, 
Mymensingh, dated agth March, 1934, 10th April, 1954 respectively, affirming In 


'O. C. Appeal No. 582 of 1927 tbe decree of Kunja Beharl Roy, Esq., Munsiff, 


Jamalpur, dated 17th May, 1927 and reversing those of Sudbangsu Chandra 
Ghose, Esq., Additional Munsiff, Jamalpur, dated 15th August, 1997 and 19th 
September, 1927 respectively, and Appeals from Appellate Decrees Nos. 1618, 
1631, 1632 and 1623 to 1625 of 1934, against the decrees of the same Subordinate 
Judge, dated 28th March, 1934 , 24th March, 1934, affirming aod reversing the 
judgment and decrees of Kunja Behari Ray, Esq , Munsiff, Jamalpur, dated the 
asth September, 1928 and 17th May, 1927, respectively. 
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Sarasari Jote implies a temporary or summary settlement, 


Where the execution of a fresh Kabullyat by the tenant js dependent upon a 
fresh assessment, it is for the landlord to make the fresh assessment and then 
call upon the tenant to exercise his option. 


Moss v. Barton (1) and Makarani Hemanta Kumari Debi v. Sefatulla 
Biswas (2) followed. 


In such a case the landlord before hecan treat the Jease as determined ts 
bound to give notice to the existing tenant for exercising the option of renewal. 


On a decision of a dispute under section 106 of the Bengal Tenancy Act, a 
tenancy was recorded in the Record of Rights as “a tenure not transferable © 
and Ilable to Khas possession by landlord unless a separate Mead] Habuliyat 
according to ths Jama settled on the basis of measurement aud assessment prova- 
lent in the Pargana is executed within one yeer after the expiry of the Mead. ' 
After the expiry of the term the landlord gave a notice to quit giving thres 
months! time to the tenants to executs the draft Kabullyat. Inen action by 


landlord for ejectment on the ground that the tenant had not executed a fresh 
Kaballyat as provided for : 


Held, the period of three months was insufficient and the notice is invalid and 
it does not become valid by reason of the fact that further time bas since 
ola peed. 


The question as to whether a renewal clause In a lease is permanent oc not is 
not exactly the same thing as the tenure being permanent as a permanent renewal 
clause means that a tenant will havea contingent right of renewal every time, 
the renewal being subject to enhancement of rent to whioh the tenant may or 
may not consent. 


The ordinary law as to a renewal clause is 1~If the option in a lesse does not 
state tho terms of renewal, the new lease will be for the same period and on the 
zame terme as the original lease in respect of all the essential conditions thereof, 
except as to tha covenant for renewal. 


Secretary of State fer India in Council v. A. H. Forbes (3) followed. 


A Doul Kaballyat for a term of seven years prcvided inier alia “The tenant 
shall pay at the expiration of the term and so long as a fresh settlement is not 
made, the sum of Ra 2187-3 annas inclusive of the amount remitted according 
to the demand of the instalments. After the expiry of the term If fresh Dow! 
Kabultyat Is not filed within one year according to rent that will be assessed after 
measuremeat and preparation of J/amabandi according to customary rate payable 
in the Pargana (pargana ckalit), then the Jote will pass to landlord's Khas 
collection : "' 


Held, that the perlod of one year withia which the tenant Is to file a fresh 
Kabullyat is to run from the fresh agsessment to be made by the landlord, 


Held, further, that the true meanlog of the renewal clause in the Kabullyat is 
that the tenants are entitled to sucha renewal clause in all succeeding leases 
asa substantive part of the conditlons of the tenancy 1 


(1) (1£66) L, R, 1 Eq. 474. 
(3) (1912) r6 C. L. J. a17, 


(a) (1993) 37 C.W. N. Qs 
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Prodyst Kumar Tagere v. Sarat Chandra Das (1); Mahomed Ayejuddin 
Mea v. D odyel Kumar Tagore (a) and Ganga Pershad. Singh v, Iskri Perskad 
Singh (3) referred to. 


A findlog as to occupancy status is a flading of fact based upon evidence : 


Midnapur Zamindary Company Limited v. Secretary of State for [India in 
Council (4); Wali Mohammad v. Kokhammad Bakhsh (5); Frodyet Kumar 
Tagore v. Sarat Chindra Das (1) and Fifendra Nath Roy v. Rat Charan 
Biswas (6) followed. 


In the record-of-rights the tenants were recorded as “Chirasthayi Madha- 
satyadhikari’’ (permanant tenure-holders), The landlord brought a soit under 
section 106 of the Bengal Tenancy Act for removing the word ‘Chirasthayi’’, 
The tenants although they ralsed the question of ralyati before the Special Judge 
had not made any application to have the record corrected within four months of 
the final publication of the record-of-rights 1 

Held, that the Special Judge had no jurisdiction to decide the question of 
raiyati, The tenants are not hit by the law of res judicata as the actual decision 
in the case under section 106 of the Bengal Tenancy Act was that the entry of 
permanency was wrong and the status of the tenants was determined by the 
particular clause of the Dou! Kabullyat which was entered in the record-of- 
rights. 

The objection of res judicata falls when the test of eres is 
applied for : 


Makaraja Bir Bikram Kishore Manikya Bahadur v. Rajfab Ali (7) and 


Dkarani Kanta Lehlri v. Gaber Ali Khan (8) followed.. 
Fatindra Nath Chowdhury v. Asisur Rahaman Shawa (9) distinguished. 


Sections 107 and 109 of the Bengal Tenancy Act lay down the rule of finality 
with reference to the question that has been decided in a case under section 106 
of the Bengal Tenancy Act, 


Where the option of renewal is given In a lease but no time is. fixed within 
which the tenants are to execute a Kabullyat : 


Held, the lease is binding so long as the tenants are willing to pay tha 
prevailing rent i 


Sm. Nayan Munjuri Dari v. Khagendra Nath Das (10) followed. 
Appeals by the Plaintiff and by the Defendants, : 


ig 


Mabara Bahadur- 
yot Coomar 
Tagore 


Y. a 
Mayonddin Mia. 


(1) (1917) a1 C. W. N. 809. , eoe. 


(2) (1920! 25 C. W. N. 13. E 
(3) (19:8) 45 LC. 1. 

(4) (1999) L. R. 56 I. A. 388. 

(s) (1929) L. R. 57 I. A. 86 ; sı C. L. J. s18. © 
(6) (1938) 33 C. W. N. 356. ] 

(7) (19239) 33 C. W. N. 1156. 
(8) (1902) I L., R. 30 Cale. 339. 
(9) (1922) I, L. R. 50 Calc. 73. 
(10) (1927) 31 C. W. N. Foo, 
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The material facts will appear from the judgment. = 


Dr. S, C. Basak, Messrs. Gopendra Nath Das ani Satindra 
Nath Chatterjee for the Appellant in Nos. 1556, 1557, 1615. 


Mr. Birendra Kumar Ds for the Appellant in No. 1618, 


Messrs. dtu] Chandra Gupta, Prafulla Chandra Nag, Himangsu 
Chandra Chaudhuri for the Appellant in Nos. 1621 to 1625. 


Messrs. Atul Chandra Gupta, Prafulla Chandra Nag, Himangsu 
Chandra Chaudhuri for the Respondent in No. 1556. 


, Mr, Satymdra Nath Mitra for Deputy Registrar in No. 1556. 


Dr. Nartsh Chandra Sen Gutta and Mr. Prafslla Chandra 
Nag for the Respondent in No. 1557. 


Mr. Surajit Chandra Lahiri for Deputy Registrar in No, 1557. 
Mr. Birendra Kumar De for ths Respondent in No, 1615. 


Dr. S. C. Basal, Messrs Gopsndra Nath Das, Safindra Nath 
Chatterjee for the Respondents in No. 1618 and 16ar to 1615. 


The judgments of the Court were as follows; 


S. K. Ghose, J. :— These Second Appeals arise out of suits some 
of which were tried together in ths first Court and some were tried 
seperately. In this Court, these second appeals have been treated 
as analogous on points that are common. But there are differences 
on other points and these will appear in the course of the judgment, 
The appeals arise out of suits which were brought by the plaintiff 
as landlord to eject the defendants substantially on the ground that 
the lands in suit sre comprised in non-permanent tenures, that the 
leases relating to these tenures have expired, and that the defen- 
dants had besn served with notice to quit. The case of the defen- 
dants substantially is that the tenancies are occupancy holdings and 
not tenures, that even if they are tenures they are permanent, that 
in certain casss the tenants are entitled to perpetual renewal of the 
Jeate, and in all cases the notices to quit are not valid. Some of. 
these suits were dismissed and some were decreed by the first 
Court, On appeal, the Sulordinate Judge varied some of the deci- 
sions. These second appeals had been preferred by the unsuccess- 
ful party in each case. That is all that I need say for the | 
present. 


I take up first, Second Appeal No. 1556 of 1934, which arises 
out of lower Court’s Title Appeal No. 582 of 1927 and Title Suit 
No, 49 of 1924. It appears the tenancy was recorded in the record- 
ofrights as permanent tenure in 1913, The plaintif brought a ruit 
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the term and so long as a fresh asttlement is not made, the said 
sum of R", 2137-3 annas inclusive of the amount remitted according 
to the demand of the instalments, The tenant shall enjoy the fruits 
and products of the land according to oll custom and usage... 


"The tenant shall have no right excopt raiyati right ( raiyati sattya) 


for proper enjoyment (PAegopojogi) to gift, sell, give «jara pattan, 
transfer or partition the land without the consent of the landlord 
ssssssoveiees Aftor the expiry of the term if fresh Doul Kabuliat 
is not filed within one year according to rent that will be assested 
after measurement and preparation of jomabamdi according to 
the customary rate payable in the pargana (Parganar chalit), then 
the Jote will pass to landlord’s Kbas collection.” It is the last clause 
of renewal which has given rise to considerable controversy in 
this case. AsI read it, the period of one year within which the 
tenant isto filea fresh Kabuliat is to run from the fresh assess 
ment to be mads by the landlord. That condition presupposes that 
there should be a survey and settlement made by the landlord 
in accordance wita the customary rate payable in the pargana. 
The contention of the appellint is that the one year isto run 
from the expiry of the seven years which is the term of the 
Kabuliat But to read it like that would lead us to the absurd 
result that the work of survey and settlement might not be com- 
pleted within one year, in which case it would not be physically 
possible for the tenant to offer à Kabuliat at all within that time. 
That parties evidently contemplated that the rent was to remain 
fixed for seven yecry and that sometime after seven years thers 
might be a reassessment, and not that immediately after the 
seventh year the tenant was to offer a fresh Kabuliat. Dr. Basak 
forthe landlord appellant has pointed that the term of the Doul 
expired in 1904 and the landlord offered a draft in 1922, and he 
has contended tharalthough the term of the lease had lapsed, 
the defendants on their part did not reply at all to the landlord's 
offer, It may be thatthe defendants were guilty of laches in not 
replying to the landlord’s notice, but that does not necessarily 
make the notice to quit valid if it was invalid otherwise. It is 
further pointed ou: by Dr. Basak that in paragraph 9 of the 
written statemert the defendants made acase that they did not 
execute the Kabuliat of 1304, but the explanation may be that 
the predecessors of all the present defendants did not ex*cute this 
Kabuljat. The contention, however, on .behalf of the plaintiff 
appellant that, because a long time has elapsed since the 
expiry of the seven years end the original tenant has sjnce died, 
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therefore, tbe tenancy no longer subsists, can certainly not 
be supported. In cass like this, where the execution of a fresh 
Kabuliat by the tenant is dependent upona fresh assessment, 
it is for the landlord to make the fresh assessment and then call 
upon the tenant to excercise his option. This proposition is 
supported by authorities which have been cited for the defendants 
respondents, namely, the cases of Moss v. Bartom (1) and Maha- 
rani Hemanta Kumari Debi v. Sefatulla Biswas (a3). In such 
a case the landlord before he can treat the lease as determined is 
bound to give notice to the existing tenant for exercising an 
option of renewal. It may be added that there is no dispute now 
that the defendants have been in possession with the consent 
of the plaintif and on payment of rent. Survey and Settlement 
has since taken place, but the notice to quit which was served on 
the defendants gave them only three months’ time within which 
to execute the draft Kabulyats. In the view that I have taken 
of the Kabulyat, this period was insufficient. On this ground 
alone the notice is invaiid and it does not become valid by reason 
of the fact that further time has since elapsed, This finding 
is sufficient to dispose of the appeal in fsvour of the defer 
dant respondents. But it has been pointed out to us that 
"this litigation has been of long standing and it will be useful 
and indeed necessary to deal with the other points which 
have been decided so as to minimise the chance of fur.her 
litigation, 

The‘ next point that I propose to consider is whether the 
renewal clause in the lease is to be interpreted as permanent, 
that is to say, whether in the succeeding lenses the tenant is 
entitled to a similar renewal clause, As I have mentioned 
already, in the present case the plaintiff landlord did not offer 
another such renewal clause in the draft Kabulyat which he 
tendered tothe defendant, and this also has been taken by the 
Courts below as invalidating the notice to quit Now, on this 
point, the first question is, whether the matter is concluded by 
the decision in the section ro6 cases which applies to all the 
sults covered by these second appeals, tho decision being read 
as meaning that the tenancies in question are not permanent, But 
it seems to me that the questios as to whether the renewal clause is 
permanent or not does not raise the question of the permanency 
of the tenare in the same way asit was raised in the section 106 
cases. If it be held that the renewal clause was intended to be 


(1) (1866) L. R. 1 Eq. 474s (a) (1032) 37 C. W, N. 9. 
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permanent, it would only mean that the tenant would havea 
contingent right of renewal every time, the renewal being subject to 
enhancement of rent to which the tenant might or might not consent, 
This, it seems to.me, is not exactly the same thing as the tenure 
being permanent. It will be useful in this connection to refer 
to the decision of the Special Judge in the section 1¢6 cases. 
The Judgment of the Special Judge Mr. Cargill is dated Toth 
June, 1918, and it bas been treated as an exhibit in this As 
regards the question of permanency, the Special Judge thought 
that he was bound by the decisions of the High Court upon a 
similar Doul to the effect that a renewal clause of tbis nature was 
inconsistent with tbe tenant having permanent interest and having 
regard to the conditions against transferability, transfer etc., the 
Special Judge thought that these were not permanent tenures as 
defined in the Bengal Tenancy Act. Dr. Basak has contended 
that according to the decision of the High Court in similar cases, 
the renewal clause is inconsistent with permanercy. See the 
cases of Prodyot Kumar Tagore v. Sarat Chandra Das (1°, 
Mahomed Aycjuddin Blea v. Frodyot Kumar Tagore (2) and 
Ganga Fershad Singh v. Jshei Pershad Singh (3). This was also 
accepted in the judgment of the High Court dated 27th Novem 
ber, 1922, by which applications for leave to appeal to the Privy 
Council arising out of the cases under section 106 of the Bengal 
Tenancy Act were refused (Vide, Ex, 61). While on this point, I 
may mention that issue No, 5 which was raised at the trial of 
section 106 casta raised the question of status viz, ' Are the defen- 
dants non-permanent tenure-Loldeis? If not, what is the nature of 
their tenancy?” Before the Special Judge the tenants defendants 
raised a further question that they were raiyate, The Special Judge 
pointed out that it was {oo late to raise that question for the first 
time in his Court, but that at the same time if he had to decide that 
question he should decide that the tenancies were tenures. In any 
case, the result of these decisions in the scction 106 cases was that 
the record-ofrights was corrected in the afores»id manner by inserting 
the renewal clause of the Kabuliat. Thus, the position is that we 
are thrown back on the Kabulist in order to give to the renewal 
clause its true interpretation. The law as to renewal clauses is well 
summarised in the case of Secretary of State for India in Council v, 
A, H. Forbes (4), Itis there pointed out that if the option ina 
(1) 917) a1 C. W. N. 809. 
(2) (1920) 25 C. P- N. 13. 2 


(3) (1918) 4 51. C. 1. 
(4) (1912), 16 C. L. J. 217. 
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lease does not state the terms of renewal, tho new lease will be for 
the same period and on the same terms asthe original lease in 
respect of all the essential conditions thereof, except as to the cove- 
nant for renewal. Thisis the ordinary law astoa renewal clause, 
but what is contended for the tenants defendants is that this is not 
an ordinary renewal clause. The terms of the lease make it clear 
that the tenants are to continue after the expiry of the term until 
there is a reg1sessment at the instance of the landlord and thereafter 
the renewal of the lease subject tothe tenant consenting to the 
reassessment within a year. It is only if the tenant does not consent 
to such regssessment that the landlord wculd have right of re-entty 
and not otherwise. The learned Judge below did not overlook the 
consideration that ordinarily a tenant would not be entitled to more 
than one renewal, But he has come tothe findings of fact which 
would go to show that thisis not an ordinary case, It is admitted 
that the lease in question did not commence the tenancy. It is 
found that for long periods the tenants were in occupation without 
any lease, and that the tenancies have been inherited for genere- 
tions, the origin of the tenancy being unknown. It is also found that 
there are substantial buildings erected standing for thirty to forty 
years to the knowledge of the landlord and that there has never 
been any ejectment suit, In fact, this was never in contemplation of 
&ny party before the preparation of the settlement record. Both 
the Courts below have laid stress on à manual of instructions issued 
by the original landlord Prasanna Kumar Tagore. It is termed the 
"Rule Book " and it divides the tenants into certain classes. The 
learned Judge has found, considering all the evidence, that the 
tenants in this case ate to continue in possession if the instructions 
in the Rule Book be followed, which must have been the intention 
ofthe landlord, by taking fresh settlement so tbat the tenancies 
were meant to be perpetual in the family of the tenants. The Rule 
Book itself provided for the form of the Douls to be exccuted by 
the tenants and the finding is that the Douls in question are in 
accordance with these forma, It is also pointed out that the Doul 
Kabuliat itself provides that the Khod Jotedars possessed according 
to ancient usage and tke learned Judge finds that this implies 
heritability at least. So faras Second Appeal No, 1556 of 1934 Is 
concerned, the tenarcy in question can be traced back according to 
the evidence atleast to a Chitta of 1237 B, S. The Kabuliat of 
1304 was executed by Joynal Abdin. There is evidence to show 
that his father and grand-father were also tenants and the present 
defendants are his hoirs, The previous Douls were filed by the 
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landlord in settlement proceedings but they were not filed in the 


present case, though they were called for. Having regard to all 


.these considerations, I find that the true meaning of the renewal 


clause in the Kabuliat is not that the tenants are not entitled to one 
such renewal, but that they are entitled to such a renewal clause in 
all succeeding leases asa substantive part of the conditions of the 
tenancy. 

The next question thet arises for decision is whether the tenancy 
is an occupancy holding or a tenure. The Munsiff found in favour 
of the tenants and on this and also on other findings be dismissed 
the suit, The Sudordinate Judge also found in favour of the tenants 
upon the evidence, but he held that the tenants were not entitled to 
take advantage of this finding in view of the decision in the case 
under section 106 of the Bengal Tenancy Act. Now, so far as the 
finding as to occupancy status is concerned, it is clearly a finding of 
fact based upon evidence. The Subordinate Judge after finding 
that the origin of ths tenancy is not known goes on to say: 

“ Originally, the defendants’ predecessors held the lands Khas. 
The legitimate conclusion thus is that they were raiyats. The fact 
that as for the greater portion is now held by sub-tenants could not 
affect the raiyate’ rights if they bad such rights at the inception of 
tenancy.” 

The leases were given for the purposes of cultivation and there 
is nothing to show that there was any condition which isinconsie 


-tent with the raiyati holding. The Subordinate Judge bas also 
- found tbat. all the tenancies in question in these suits originally 


comprised areas of less than roo Bighas and that subsequently the 
areas increased to more than roo Bighas. The Subordinate Judge 
goes onto say: l l 

"It cannot be said that they (the areas) were above 100 
Bizhas (at the inception of the tenancy) with any degree of 


.cettainty : and thus the preeumption arising from area cannot be 


vary strosg”. 

In the Pargana there were three kinde of tenants under 
Prasanna Kumar Tagore, vis., Khod, Fasal and Chukani The 
Subordinate Judge has found that all three classes must be 
ralyats. The word “raiyati? is used in the Kabuliat itself although 


v stress is not given to the word as meaning raiyati as distinguished 


from tenure, Next, the learned Subordinate Judge his found 
that the tenanta themselves, originally belonged to cultivating 


- clase. "There is oral evidence to show that the defendants have 


been holding as raiyates. Thus the Subordinate Judge concludes 


Vou. LXVIII.) HIGH COURT, 


by saying: “These circumstances are sufficient, to my mind, to 


rebut the presumption arising from the settlement recorda and I 


conclude that the Khod tenants are raiyats," 

Next, turning to other cases, the Subordinate Judge finds that 
the tenancies also dated as far back as the KLod tenancy and 
covered also originally untenanted lands, the tenants being in 
possession by their own cultivation aa raiyate So the Subordinate 
Judge finds that, if Khod Jotes are raiyati, the Fasal Jotes must 
also be raiyati. Ultimately, he comes to the finding that all ths 
tenants are raiyats, and if that is correct, the Douls cannot convert 
them to be tenure-holdera, and the learned Judge repeats by 
siying: “I have found that on the facts the tenants are ratyats 
and they have acquired rights of occupancy." The proposijion 
that these are findings of fact is also supported by authorities. 
See the cases of Afidnapur Zamindary Co. Lid. v. Secretary of 
Slate Jor India in Council (1); Wali Mohammad v. Mohammad 
Bakhsh (2); Frodyot Kumar Tagore v, Sarat Chandra Das (3), 
and Jitendra Nath Roy v. Rai Charan Biswas (4) That being 
80, the only point is whether the Subordinate Judge is right in 
thinking that the defendants are concluded by the doctrine of 
res judicata as the result of the decision in the case under section 
106 of the Bengal Tenancy Act. In order to apply this 
doctrine it hasto be seen, first whether the question of raiyati 
was decided in those cases, and secondly, if not so decided whether 
the Court in those cases had jurisdiction to decide the question 
if such question could be properly raised. I have already referred 
to the decision of Mr. Cargill, Special Judge, which thows that 
the question was raised for the first time in his Court and he 
expressly refrained from deciding it on the ground that it was 
raised too late. Under section 106 of the Bengal Tenancy Act 
it was open to the tenant to apply to have the entry of tenure 
corrected. But ‘they did not do so, The landlord sued only to 
remove the word ‘Chirasthayi’ leaving the word 'Madhasatya' where 
it was, The tenants although they raised the question of raiyati 
before the Special Judge had not made any application to have 
the record corrected whithin four months of the final publication 
of the record-of-rights, Therefore, the Special Judge had no 
jurisdiction to decide the question of raiyati and in fact he did 


(1) (1929) L. R. 561. A. 383. 

(2) (1929) L. R. 57 I. A. 86; s1 C. L. J. 518 
(3) (1917) 21 C. W. N. 809. 

(4) (1928) 33 C. W. N. 359, 
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not do so, Issue No. 5, no doubt, raised the question of status 
but that question was limited to the question which was raised by 
the landlord in his application, The actual decision in these 
cases under section 106 of the Bengal Tenancy Act was that the 
entry of permanency was wrong and the status as determined by 
the particular clause of the Doul Kabuliat which was entered in 
the record-of-righte. Thus as regards the statue of the tenants 
as to whether they are occupancy raiyats, we are thrown back on 
the presumption of correctness of the record-of-rights and nothing 
more, and the question of zes judicata does not arite. That the 
objection of res judicata fails when the test of jurisdiction is 
applied requires no authority, but we bave been referred to the 
cases of Afaharaja Bir Bikram Kishore Manihya Bahadur v, 
Rajjab Ali (1), and Dharani Kanta Lahiri v. Gaber Ali Khan (a). 
Dr, Basak has referred to the case of Jatindra Nath Chow- 
dhury v. Asisur Rahaman Shana (3), but here the test of juris 
diction was not applied. It is hardly necessary to refer to sections. 
roy and 109 of the Bengal Tenancy Act which lay down the rule 
of finality with reference to the question that has been decided 
ina case under section 106 of the Bengal ‘Tenancy Act, This 
being £o, the tenants defendants are not hit by the law of res 
judicata and the finding that they are occupancy raiyats is bind- 
ing on us in second appeal. That being so, the present suit for 
ejectment cannot succeed. Second Appeal No. 1556 of 1934 must, 


`” therefore, be dismissed. 


In this connection, it is necessary to deal with Civil Rule, 
No. 1350 of 1934. It appears that the plaintiff sued the defen 
dants for mesne profits on the rental basis and gota decree on 
the basis of rent, Inthis Rule, the plaintiff as petitioner contends 
that the decree am aforesaid be amended from a decree for rent 
to a decree for damages. As the plaintiff has not succeeded 
inthe appeal, the rent decree will stand and tfe Rule will stand 
discharged. ] 

Now, I take up Second Appeal No. 1557 of 1934. Asin the 
previous appeal, the plaintiff is the appellant. The Muntif decreed 
the suit On appeal, the Subordinate Judge dismissed it on the 
following findings. As a result of the decisions in section 106 
cases, the defendants are precluded from contending that they are 
not tenure-holders, But for the decision in the section 106 case, 

(1) (1927) 33 C. W. N. 1156, 


(2) (1902) I. L. R. 30 Cale 339, 
(3) (1923) I. L, R. 50 Cale, 79. 
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the learned Judge says that he would have found that the defen- 
dants are raiyats and not tenure-holders, The origin of the tenancy 
is not known. Ths purpose for which the tenancy was created 
could not be ascertained, but the defendants belonged to the 
Cultivating class and Prasanna Kumar Tagore, the plaintifi's 
predecessor also treated the tenancy asa raiyati holding. The 
Khod tenants possessed the highest rights. In the Dakhilas the 
tenants are described as Khod tenants, The Subordinate Judge 
finds that the tenants are raiyats. They have long since acquired 
the rights of occupancy and are not liable to be ejected. Then, 
taking the defendants to be tenure-Lolders the clause for renewal 
of the lease according to the learned Judge, indicates that the 
intention of the parties was that the tenants should be entitled to 
permanent renewal, This, the Subordinate Judge finds, is 
corroborated from the conduct of the parties and the evidence as 
to long usage as furnished by the Rulé Book and other evidence 
going to show thatthe tenancy was regarded as permanent in the 
family of the tenants Ultimately the learned Judge Lolds that 
the defendants are entitled to perpetual renewal of leases. There- 
fore, he holds that the plaintiff cannot evict the defendants, In 
this case, the Doul Kabuliat in question was executed in 1289 
B. S. in respect of an area of 217 Bighaerr Cottahs at a rental 
of Rs rss. Itis described as Sarasari Jote. The settlement is 
fora term of nine years, Itis provided that on the expiry of the 
term and so long as fresh settlement is not made according to 
fresh measurement and assessment of rent at the customary rates 
payable in the Pergana, I shall pay the original Jama, that is, 
Rs. 155 Malgeziri for the land in possession as mentioned in the 
Doul according to the demand of the said Kistibandi month by 
month and shall continue in possession on the same condition and 
enjoy the fruits and products of the land according to old custom 
and usage......Except raiyati right necessary for proper enjoyment 
you have and will have noright to make alienation by gift sale 
granting Ijara settlement, transfer by sale in execution of decrees 
obtained by anybody else and partition of the said Jote without 
the consent of the Sarkar’. Dr, Basak appeariog for the plaintiff 
appellant has conceded that in this case, as there is no time 
limit within which the tenants are to execute a Kabuliat, the land- 
lord must fix the rent and offer a draft Kabuliat which in fact they 
did rot do in this case. What he has contended is that the 
Kabuliat was exscuted in 183a by Jan Mamud Sarkar who died 
in 1908 and there being no words of inheritance the tenancy would 
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oS at the most enurs for the curation of Jan Mamud's lifeand after 


1938, his death his heira would be only tenants from year to year. It 
Maharajah Bahadur MAY be mentioned here that, whereas in Second Appeal No, 1556 
iro E of 1934 the plaintiff received rent from the present defendants 
v. and offered a draft Kabuliat to them, in this appeal (Second Appeal 
Maynuddia Mia, — No, 1557 of 1934) the plaintiff also received rent from the defen- 
S. K. Ghose, F. dants bat did not offer any draft Kabuliat. Now, I have already 
discussed the effect of the Kabuliat which is in favour of the 
defendants’ contention. The terms are almost identical with the 
Doul in the case of Sw, Nayin Munjasi Dasi v. Xhagendra Nata 
Das (t), and there it was held that the lease was binding so long 
asthe tenants were wiiling to pay the prevailing rent. In addi- 
tion to this the other points already found in favour of the tenants 
defendants apply to this cass, namely, first that on the terms of 
the Kabuliat the tenant defendants are entitled to perpetual 
renewal of lease and, next, that the finding that the tenants are 
occupancy raiyats is bindirg on usin second appeal. In any case, 
the suit in ejectment must fail Second Appeal No. 1557; of 
1934 is, therefore, dismissed. 

In Second Appeal No. 1557 of 193, there is another objection 
as to the defect of party on the ground that one Nader Hossain 
who was in joint possession with others has not been made a party 
to the sui. I do not think there is-any substance in this 
contention. 

I next deal with Second Appeal No. 1615 of 1934 in which the 
plaintiff is the s&ppellant, In this case, the Kabuliat is of the 
same terms asin Second Appeal No. 1556 of 1934 and the plain- 

- tif landlord also offered a draft Kabuliat on similar terms asin 

that case, All points being the same, the decision in Second 
"Appeal No. 1555 of 1934 will govern the decirion in Second 
Appeal No. 1615 of 1934. Therefore, Second Appeal No. 1615 of 
"15934 Miands dismissed, 

The defendant appellant filed Second Appeal No. 1618 of 
1934 in order to-have a decree for mesne profits amended into 
a decree for rent This appeal must succeed and the decree will 
be amended as prayed for. The decree for mesne profits in Money 
Suit No. 639 of 1928 will be amended into a decree for rent, I 
next deal with Second Appeals Nos. 1621 to 1625 of 1934 in which 
‘the appellants ars the defendants. In these cases, the Kabuliats 

' do not contain renewal clauses Tho first Court dismissed the 
suits. On appeal, the Subordinate Judge decreed them. The 


(1) (1927) 31 C. W. N. 700. 
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defendants have appealed. The only point raised in support of 
the appeals is that the tenancies are occupancy holdings and not 
tenures. On this point the decision already recorded will govern 
these appeals, In these cases, therefore, the tenants defendants 
are entitled to succeed. These appeals must be allowed. 

In Second Appeal No. 1624 of 1934 the plaintif respondent 
filed an application in order to havea decree for mesne profits 
made on the rent basis -As the defendants appellants have 
succeeded, the decrees for mesno profits will Le changed into 
decrees for rent. That application will bs dismissed. 

The result is that all these appeals are detided in favour 
of the tenants defendants. Tkey will get their costsin all the 
Courts, 


Edgley, J. :—~I agree. 


H K. D, Apixals Nos. 1556, 1557, L018 dismissed 
and Appeals Nos. 1016, 1627 
to 1625 allowed, 


CIVIL REVISION. 


Before Mr, Justice S, K. Ghose and Mr. Justice 
Syed Nasim Ali. ` 


KARNANI INDUSTRIAL BANK, LIMITED 


v, 


BARABONI COAL CONCERN LIMITED AND ANGTHER.* 


Execution Korigage decree—Moitgaged property sold previously ai (he instance 
of an altaching creditor— Attaching creditor not party in the mortgage 
still — Morlgugee decrec-holder, if entitled to tha money held in deposit 
realised Ly sale in execution of decree of the attaching cred ior. 


‘A sull on a morigsge was filed without making the attaching creditor of the 
properties mortgaged a party. The suit was decreed after the properties were 


*Civil Revision Case No. 48 of 1938, agalast the order of J. P. Banerjea, Esq., 
Subordinate Judge of Asansole (Burdwan), dated the asth September, 19247, la 
Money Execution Case No. 136 of 1937. 
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sold in execution af the decree of the attachlog creditor. The decree in the 
mortgage sult declared a charge with a further direction as follows i—"' It is 
further ordered and decreed that the aforesaid costs amounling to Rupees ten 
thousand nine hundred and five annas twelve and ples four when realised or such 
portion of the same as may be realised together with Interest thereon and costs 
be forthwith pald to the plaintiff Bank and appropriated fre tanfo towards the 
amount payable to the plaintiff Bank under the decree." The Bank filed an 
execution case putting his decree Into execution and filed an application praying 
H thatan order be passed to the effect this decree-holder will follow the amounts 
in deposit in the execution case filed by the attaching oreditor and also an order 
be passed allowing this decree-holder to wi.hdraw the said amount in satisfaction 
and liquidation of the charge decres executed herein. " The sald application for 
execution was dismissed. Oa the contention of the Bank that tbe application for 
execution was in order either in acccrdance with sub-clause (i) of clause (f) of 
sub-rule (2) of. Orcer XXI Rule 11 or sub-clause (v) of clause (j) of sub-rule (a) 
of Order X XI Rule 11 of the Civil Procedure Coder 


Held, that the Grectlon given in the morigage decree means realisation la 
execution of the same decree, not realisation in execution of some body else's 
decree. 


Held further, toat as the security was substituted before the mortgage sult 
was filed and as the subject-matter of the mortgage sult was not the substituted 
security and the attaching creditor ls a stranger to the mortgage decree the Bank 
ls not entitled to ths money In deposit realised by sale In execution of the decree 
of the attaching creditor: 


Gosto Hehary Pyne wv. Shib Nath Dut (1); Kamakaya Lal v. The Punjab 
National Bank Ltmiled(2); T. N. Ismail Hassam v. T. S. Hast Meesa (3) 
distinguished. 

A person who is in possession and Mkely to resist the clalm of the successful 
plaintiff In the mortgage suit should be made a proper party to the suit. 


Per Nasim AH, F.: Sub-clauss (1) of clause (j; of Order XXI Rule 11(2) of 
the Code of Civil Procedure contemplates prayer for delivery of any property 
specifically decreed. When sucha prayer ls made the executiag Court under 
section st of the Code can order delivery of the property specifically decreed 
subject to conditions and limitations as are prescribed by the rules. 


Order X XI Rula 31 of the Code lays down how this delivery isto be made. 
The words “specific moveable” in rule 41 do not include * money "". 


N. K. Sunkunmni Menon v. N. K. Govinda Menon (4) followed. 


A decree for deBvery of specific moveable property which can be enforced by 
the stringent method prescribed by this rule can be passed only in a suit where 
the plaintiff alleges and proves facts which give hima right to compel its delle 
very under the provisions of section 11 of the Spacific Rellef Act. 


(1) (1892) I. L. R, 20 Cale, ddr. 
(2) I, L. R. 14 Lah. 6, 


(3) (1929) L L. R. $3 Mad. 581, 
(4) (1912) I. L, R. gy Mad, Bi. 
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Faldu Venkaia Subba Rao v, The Asiatic Steam Navigation Company of 
Calcutta (1) followed. 


The principle of substituted security and the right of the charge-holder to 
follow the subject to Its pledge in the new form is applicable to cases where tho 
conversion of the security becomes binding on the charge-holder by operatioa 
of law, 


The provisions of Order XXI Rule 53 0f the Code of Civil Procedure for all 
practical purposes create a statutory assignment of the decree attached in favour 
of the attaching decree-holder, for the satisfaction of his denree. If before the 
attachment a valid charge 1s created cver the decree attached, the attaching credi- 
tor by virtue of the right conferred upon him by order XXI, rule 53 acquires*tha 
right to redeem the charge before a sult is brought for enforcement of the charge. 
The charge-holder is bound to make the attaching creditor a party to the suit for 
enforcement of the charge. 

Application under section 115 of the Code of Civil Procedure, 
1908, 


Execution proceedings started by the Petitioners, 
The material facts will appear from the judgment. 


Dr. Sudkis Chandra Rey, Mr. M. Hajra and Mr. Pravash 
Chandra Basw for the Petitioners, 


Dr. Sarat Chandra Basak, Messrs. Amarendra Nath Bose, 
Gopendra Nath Das, Khelra Mohan Chatterjee fcr the Opposite 
Party No, s. 


Messrs, Jitendra Nath Roy and Amulya Kumar Roy for the 
Opposite Party No. r. 

C. A Y. 

The judgments of the Court were aa follows: 

S. K. Ghose, J. :— The petitioner in this Rule is Karnani 
Industrial Bank, Limited. The Rule is opposed by opposite party 
No. a Ram Chandra Marwari. It has arisen out of the following 
cicrumstances. On 1st Apiil, 1926 Ram Chandra Marwari opposite 
party No. a obtained a money decree in Suit No. 54 of 1927 against 
Economic Coal Company Limited which went into liquidation and 
was amalgamated with Baraboni Coal Concern Limited opposite 
party No, 1 in thie Rule, On srst December, 1933 Baraboni Coal 
Concern Limited obtained a decree of His Majesty in Council for 
costs amounting to about Rs, 10905 against a certain deity. Accord» 
ing to the petitionera’ case the Coal Company created a first charge 
in favour of the petitioner Bank of the said cost decree by a deed of 
hypothecation on rath March, 1934. According to the case of the 
opposite party No. a this deed of hypothecation was a collusive 


(1) (1915 L L, R. 39 Mad, 1 (F. Bi), 
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document subsequently created but antedated. The Coal Company 
filed Execution Case No. 164 of 1934 in order to execute the decree 
for costs against certain properties of the Thakur Ram Chandra 


-Marwari attached the decree for costs, got himself substituted in 


the place of the Coal Company, and had the Execution Case 


. No. 164 struck off, On 4th September, 1936, Ram Chandra Mar- 


wari started a fresh Execution Case No. 178 of 1936 and attached 


- the properties of the Thakur in execution of the Coal Company's 


decree for costs, On the same date the pelitioner Bank having 
obtained a money decree fora large amount in Suit No. 1884 of 
1928 dated 21st September, 1928 on the Original Side of the Cal- 
cutta High Court against the Coal Company put that decree into 
execution in Execution Case No. t79 of 1936 and also attached the 
Coal Company's decree for costs, In the Execution Case No. 179 
the Bank applied for rateable distribution which was allowed by the 
Ccurt But subsequently the Bank filed an application claiming a 
charge under the decree in Suit No. 1884 of 1928 and praying for 
the sale of the properties in case No. 178 free from incumbiances 
in his favour. The order of the Court was that the properties 
should be sold for cash and that the asle proceeds should be with- 
held till the respective claims of the parties were adjudicated upon, 
Execution Case No. 179 was thereafter not proceeded with and on 
aand April, 1937 it was dismissed for default. Prior to that on 7th 
January, 1937 in Execution Case No, 178 the properties of the 
Thakur which had been attached in execution of the decree for 
costs were sold by auctionfor Rs. 9800 to the attaching creditor 
Ram Chandra Marwari, This sale was confirmed on 23rd August, 
1937. Meanwhile on oth March, 1937 the petitioner Bank filed 
Mortgage Suit No. 373 of 1936 in the Calculta High Court upon the 
deed of hypothecation without making Ram Chandra Marwari 
a party, The sult was heard ex garie and on 16th. April, 1937 the 
Bank obtained & decree for Ru. 19528 declaring a charge on the 
aforesaid decree for costs with a further direction as follows :—" It 
is further ordered and decreed that the aforesaid costs amounting 
to Rupees ten thousand nine hundred and five annas twelve and 
pies four when realised or auch portion of the same as may be 
realised togethér with interest thereon and costs be forthwith paid 
to the plaintiff Bank and appropriated gro fanto towards the amount 
payable to the plaintiff Bank under the decree, " On goth June, 
1937 the petitioner Bank filed Execution Case No. 126 of 1937 
pitting hie decree into execution and filed an application in which 
it was stated that in the Money Execution Case No. 178 of 1936 the 
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properties of the Thakur wore sold for Re 98oo ard the sale pro- 
ceeds were in deposit and praying *' that an order bs passed to the 
effect this decrae-holder do follow the amount in deposit ia 
Money Execution Case No. 178 of 1936 and also an order be 
passed allowing this decree-holder to withdraw the said amount 
in satisfaction and liquidation of the charre decree executed 
herein, " "The Court thereupon issued notice to the opposite party 
Ram Chandra Marwari and he opposed the application. On hear- 
ing the partles the Subordinate Judge by his order dated ssth 
September, 1937 dismissed the application for execution on the 
ground that Ram Chandra Marwari was nota party to the suit 
(High Court Suit No, 373 of 1937). At the sametime he directed 
that the money, Rs. c8oo should be paid "' neitker to the Bank nor 
to Ram Chandra Marwari until either of them obteirs an order from 
the High Court by filing a suit or otherwise for the 22yment of the 
said amount.’ Against that order the present Rule has been 
obtained, 

It is contended by Mr. Roy forthe petitioners that the Sub- 
ordinate Judge was wrong in proceeding on the ground that Ram 
Chandra Marwari was a stranger to the decree which was sought to 
be executed in Exscution Case No. 126 and that the application for 
execution was in order in accordance with Order XXI, Rule 11 of 


the Code of Civil Procedure. He has contended that in that appli - 


cation the msde in which the assistance of the Court is required is 
correctly stated, if not under sub-clause (i) of clause (j) of sub- 
rule (a), then under the residuary sub-clause (v). This may be said 
with regard to the form of the apolicition but whe'ber the Court 
would be justified in executing the decree in accordance with the 
mode stated thercin, would depend upon the terms of the decree 
made in Suit No. 373 of 1936. Mr, Roy has laic stress on the 
second direction in the decrae that the costs amounting to 
Rs, rogos and odd " when reiisei or such portion of the same as 
may be realised should be forthwith paid and appropriated pro tanto 
towards the amount payable to the plaintiff Bank." This obviously 
means raalisation in execution of the same decree, rot realisation in 
execution of somebody elae's decree. This makes all the difference 
in the case before us, becauss the amount of R*. 9800 which was the 
subject matter of dispute has been obtained in execution of the 
decree obtained by opposite party No, a Ram Chendra Marwari in 
Execution Case No, 178, Mr. Roy has sought to base his conten 
tion on the doctrine of substituted security as derived from juliclal 
sales and he has referred to the case of Gosto Be&ary Pyne v. S4) 
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Nath Dut (r). It may be sufficient for my purpose to distinguish 
that case, which incidently was a case of a w/ui sale binding on the 
mortgagee, on the ground that the subject matter of that sale was 
surplus sale proceeds which were no concern of the party at whose 
instance the sale was held. Order sr, Rule 53 also strengthens the 
caso of an attaching creditor like Ram Chandra Marwari. It may 
further be pointed out in the present case that the security was 
substituted before the mortgage suit was instituted, since the sale 
took place on 7th January, 1937 and the mortgage suit was filed on 
gth March, 1937, andthe subject matter of the mortgage suit was 
not the substituted security namely Rs. 9800. Mr. Roy has further 
contended that an application for payment out of the sale proceeds 
to another decree-holder is a sufficient compliarce with the rule and 
for this contention he has relied on the case of Xankaya Lal v. 
The Punjab National Bank Limited (2). Yere again the analogy 
does not hold good because the facts in that case were entirely 
different. There the question was one of limitation and the releyant 


‘facts were that before the mortgage decree was obtsined another 


attaching creditor filed an execution case and in that case the Court 
made an order in the presence of all parties that the property should 
be sold and out of the sale proceeds a certain sum should be paid 
to the mortgagee Bank and the rest tothe other decree-holders. 
The Bank apparently consented to this order and put it into execu- 
tion, The only question was whether the application was in 
accordance with law within the meaning of clause (5) of the 3rd 
column of article 182, schedule r of the Indian Limitation Act. 
Mr, Roy has further contenced that it was not open to Ram Chan 
dra Marwari to intervane in his execution case and he has strongly 
relied on the case of T, JV. Ismail Hassam v. T', S. Haji Moosa (3). 
Here again the autkority cited does not help him, because the facts 
of that case are exactly opposite to th» facts of the present case and 
the principle deducible therefrom appears to strengthen the case of 
the opposite party Ram Chandra Marwari for the simple reason that 
it is the petitioner Bank who isintervening in the execution case of 


-Ram Chindra Marwari end not vice versa, It may be pointed out 


also that there was no claim filed under Order XXI, Rule 58 of the 

Code of Civil Procedure. Asto why Ram Chandra Marwari was 

not made a party to the mortgage suit No. 373, Mr. Roy has con- 

tended that an attaching creditor is not a necessary party to a mort- 
(1) (1892) I. L. R, 20 Calc. 241. 


(2) (1932) I. L. R. 14 Lahore 6, 
(3) (1929) L L., R. 13 Mad. 581. 
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gage suit, On the other side our attention has been drawn to the 
observation made by Mullain his commentary on the Transfer of 
Property Act, and Edition, page 507 where he says that “ although 
the attaching creditor has no charge he hasa rightio bring the 
property to sale and as a matter of policy there is no rsason why he 
should not be allowed to protect that right by redeeming the mort- 
gage on the property." In any case it is difficult to me why a per- 
son in the position of Ram Chandra Marwari should not be a proper 
party, as for instance, like a person who is in possession and likely 
to resist the claim of the successful plaintiff in the mortgage suit. 
In any case the fact remains that Ram Chandra Marwari is a 
siranger to the decree which is sought to be executed in case 
No. 126 of 1937. It seems to me that the order which the learned 
Subordinate Judge has made is a sensible one and itis open to the 
petitioner to bave recourse to a proper suit, I do not tbink^there- 
fore that the order as made by the learned Suborcinate Judge does 
not call for interference. 

The Rule will therefore stand discharged with cost, hearing fee 
being assessed at ro gold mohurs to be paid to the opposite party 
No. 2 Ram Chandra Marwari. l 

There is further application under section 115 of the Code of 
Civil Procedure filed by opposite party No. a atthe time of the 
argument, The prayer is that Ram Chandra Marwari may be 
allowed to withdraw the amount of Rs. 9800 on furnishing proper 
security. I have already said that the order as made by the learned 
Subordinate Judge is a sensible one and that it should not be inter- 
fered with. I do not think that this belated application on the part 
of Ram Chandra Marwari should be allowed. This application 
must therefore stand dismissed. 

There will be no order as to cogts in the application. 

Ram Chandra Marwari will be at liberty to-apply to this Court 
if nothing is done with regard to the payment of the money to him 
within one year from this date, 

Nasim Alf, J.:—I agree. The learned Counsel appearing 
for the petitioners contends that his clients were entitled to an 
‘order for the payment of the money which had been realised by 
opposite party No. 2 in the execution proceeding started by them 
inasmuch as their prayers in their application for execution for 
the decree for chargé obtained by them covered this relief. It is 
argued by the learned Counsel that the prayer of the petitioners 
in their execution petition comes under either rub-clause (i) or 
gub-clause (v) of clause (j) of Order ar, Rule xx (a) of the Code of 


455 


CIIL. 
1938. 
Semngat 
Karnani Industrial : 
Bank Ltd. 
Y., 

Baraboni Coal Con- 

com Ltd. 

S. K. Ghose, F. 


amm mm 


456 THE CALCUTTA LAW JOURNAL, (Vou, LX VIIL 


pii Civil Procedure, Sub-clause (i) contemplates a prayer for delivery 


1938. of any property specifically decreed. When such a prayer is made 
Kamaal Industria! the executing Court under section 5r of the Code can order 
, Bank Ltd. delivery of the property specifically decreed subject to conditioas 
Baraboal Coal Cog. and limitations as are prescribed by the rules Order XXI, rule 


carn Ltd, 3r lays down how this delivery is to be made, The  worda 
_ Nazis AH, F. "specific movaable’ in ruls 31 do not include "money? : N, K, 
m SanAunui Menon v. N. K. Govinda Menon (1). A decree for 


delivery of specific movsable property which can be enforced by 
the stringent method prescribed by this rule cau be passed only 
ina suit where the plaintiff alleges and ptoves facts which give 
him a right to compel its delivery under the provisions of section 
ir of the Specific Reliet Act: Jallu Venkata Subba Rao v. The 
Asiali¢ Steam Navigation Company of Calcutta (a) It cannot 
be disputed in this case that the decree which the petitioners 
have obtained on the basis of their alleged chargs and which thoy 
are executing is not a decree in a suit coming under the said 
section, The argument in support of the alternative contention 
viz, that the prayer of th2 petitioners ia their execution petition 
comes under sub-clause (v) of clause (j) of Order ar, rule rx (a) 
of the Code and entitles them to have an order for the payment 
ofthe money under section sr. Clause (e) is this;—"The decree 
under execution declares a charge over the decree attached by the 
opposite party No. 2 in his execution, The executing Court while 
executing this decree cannot go behind it and cannot enquire into 
the question as to whether the decree was obtained collusively 
or fraudulently. The monsy which hag been realised by the 
opposite party No. s ia the execution of his decree has now teken 
T the place of the decree attached and is therefore a substituted 
security. By operation of the decree declaring charge the peti- 
tioners are enlitled to enforce this charge and as ths security has 
now assumed a new shape, namely, cash money lyiog in deposit 
in the execution case started by the opposite parly No. a the 
petitioners are entitled to follow this money and withdraw it in 
-enforcement of thie charge. The basis of the contention is that 
the cash money in question has now taken the place of the decree 
over which the charge was declared. Certain cases were cited by 
the learned Counsel in support of the proposition that a charge- 
holder is entitled to have his charge enforced over subject of the 
pledge in the new form which it assumes, The reported cases 
show that the principle of substituted security and the right of the 


(1) (1912) L L, R, 37 Mad, 381. (2) (1915) L L. R. 39 Mad, 1 F. D, 
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charge-holder to follow the subject to the pledge in the new form 
bas been applied to cases wLere the conversion of the security 
becomes binding on the charge-holder by operation of law. In 
the present case according to the petitioners’ own case the charge 
over the decree for costs was created before the opposite party 
No. a attached it On this position the attachment must be taken 
to be subject to the charge. Before the petitioners instituted 
their suit for enforcement of their charge over the decree for 
costs the sale proceeds of the properties sold in the execution 


of the attached decree for costs were realized and kept in deposit | 


in Court and by operation of Order ar, rule 53 clause (2) of the 
Code of Civil Procedure the opposite party became entitled to 
withdraw them in satisfaction of his decree. The provisions of 
rule 53 for all practical purposes create a statutory assignment 
of the decree attachedin favour of the attaching Gecree-holder, 
for the satisfaction of his decree. If before the attachment a 
‘valid charge was created over the decree attached as alleged by 
the petitioners the attaching creditor by virtue of the right com 
ferred upon him by Order 21, rule 53 acquired the right to redeem 
the charge before the petitioners brought their suit for enforce- 
ment of the charge. The petitioners were therefcre bound to 


make the opposite party No. aa party to their suit for enforces - 


ment of the alleged charge. This however they did not do. The 
decree obtained by the petitioners in the absence of opposite 
party No, 2 cannot, therefore, affect his right. No relief can be 
given to the petitioners against the opposite party No. s in their 
present execution proceedirg as the decree under execution cannot 
affect the interest of the opposite party No. s in the money in 
question. The cispute between the petitioners and tbe opposite 
party No. 2 over the money cannot be decided inthe execution 
proceeding started by the petitioner& The learned Subordinate 
Judge was therefore right in retaining the money till the question 
of title to the money was adjudicated upon in an appropriate 
proceeding. 

H, X. B, Kule discharged, 
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PRIVY COUNCIL. 


PRESENT: Lord Romer, Sir Skari Lal, and Sir George Rankin. 
RANA UMA NATH BAKHSH SINGH 


UD. 
JANG BAHADUR. 


[ON APPEAL rrom Taz CHIEF Court or OUDE at LockNow.] 


Trust, creation of— Deed of relinquiskment by a Hindu father— GUT in 
favour of one zsen—Ibrarnama by the sen- Stipulation for payment ef 
sums of money E) sons of the concubine of ike father— Such som, if entitled 
to recower the sxm— Condition of \ta’at, when fulfilled, 


A deed of relingrishment was executed by one S, a Hindu father relingulsh- 
Ing all his properties In favour of U, one of his two sons, who were also 
parties to the deed. In one clause of ihe deed, it was agreed that U would 
fulfil all the conditions mentioned in another contemporansous deed described 
as a0 firanama executed by U alone. By one of the clauses of that ‘fkrarnama’ 
it was stipulated that U would pay a specified sam of money to the two sons 
of his father by a .Mahomedan concubine, on their attalning majority and 
“provided they remmin obedient’. It was further stipulated that a village 
Matbiapur or a íimimr one should be deltvered to J, one of the aforesald two 
sons by the Mahomedan concubine. ] brought this suit for recovery of the 


* gum stipulated by ths J&rarnama as also for recovery Of possession of the 


village according to the terms of the deed 1 

Held, that the effect of the terms of the fhrarrama was to create a trust 
in favour of J, onforcenble at his instance: Nawb Umjad Ally. Khan v. 
Mussumat Voh-cmdes Begam (1), Sri Sri Sri Lakshmi Narayana Ananga 
Garn v, Sri Madkaws Deo Garu (2); Nawab Khwaja Muhammad Khan v. 
Nawab Hwscini Begam (3) ; Raja of Rammad v. Sundara Pamdiyasami 
Teyar (4); Ehafeh. Solehman Qudir v. Nawab Str Salimullah Bakadur (5) 
referred to, 


Held further, that the fact that the plaintiff, J] did not come to pay certaln 
compliments to the defendant on the occasion of some Hindu festival does not 
constitute any violation of the condition of ‘fita’ at’ 2. e, obedience under the 
terms of the deed. 


Privy Council Appeal No. 29 of 1938 from a decree of the 
Chief Court of Oudh at Lucknow (JVasavw//y and Zia-wHasam 
JJ) dated the 3rd September, 1936, reversing the decree of the 
Subordinate Judge of Rae Bureli dated the 28th April, 1934. 


(1) (1867) 11 Moo, I, A. 517, (449) ; 10 W. R. P. C, 4$. 

(a) (1892) L. R. 90 L A.g; I. L. R, 16 Mad, 968. 

(3) (1910) L. R. 37 I. A. 152; L L, R. 32 All, 410 ; ra C. L. J, 205; 
(4) (1918) L. R. 46 I. À. 64 ; LL. R. 42 Mad. 5183 29 C. L. J. 5st. 
(5) (1921) L. R. 49 I. À. 153, L L.R. 49 Calo 820 4 37 C. L, J. 56. 


Vou LXVIII] PRIVY COUNÓIL. 
A. M. Dunne, K. C. and W., Wallach for the Appellant, 


J. P, Eddy K. C., Lindsay M. Jopling and Siraj Husain for 
the Respondent, 


Their Lordships’ judgment was delivered by 


Sir George Rankin :— 


Rana Sir Shanker Bakhsh Singh 
{born in 1840, p in 1897) 


MERI EE E ED CE 
Lal Chandra baile: Singh Rana Sir Sieoraj Singh 
(died on 7th August, 1894 (died on 14th April, 1920) 


ie eode 
Rana Uma Nh Bakhsh Singh Kunwar Shambhu Hath Bakhsh 
(Appellant) Singh 

Rana Sir Shanker Bakhsh Singh wae Taluqdar of Khbojurgaon. 
In 1890 he had made a will appointing his eldest son Lal Chandra 
as bis successor, but Lal Chandra having died in 1894 R new 
disposition was made by Sir Shanker Bakhsh Singh by a codicil 
dated rst November, 1894. By this codicil he gave to Sheoraj, 
his younger son, all his property moveable and immoveable, in 
cluding the Khsjurgaon estate but purported to provide that 
Sheoraj should not bays power to make any son exce»t Uma Nath 
Singh, his eldest sop, the owner and successor to the etate “during 
his presence”, It is unnecessary to discuss the effect in law of 
this provision. Sir Shanker Bakhsh Singh having Ged in 1897 

was succeeded by Sheora] who became Sir Steoraj Singh, 
' K. C. I E Onthe oth May, 1913, {wo instruments were executed, 
The first was a deed of relinquishment (Zas/Parda»?) to which 
the parties were Sheoraj, Uma Nath (the defendant appellant) 
and Shambhu Nath, his brother. By this deed Sheora, relinquished 
all his rights and property to the defendant appelmnt and pur, 
ported to put him in possession forthwitb, The deed. provides 
that the defendant appellant should pay the debts of Sheoraj and 
should be entitled to receive and collect all debts due to 
bim, By its sixth claure it referred to the contemporaneous in- 
strument-- l 

(6) "That I, the declarant No. s (Uma Nath), do hereby 
agree that I shall continue to act according to the conditions laid 
down in the deed executed to-day by me in favour of the declarant 
No. 1 (Sheoraj).” 

The second inttrument, described as an fårarmama or agree 
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ment, was executed by Uma Nath alone, It recites that Sheorsj, 
bis father, had appointed him successor and put him in posse 
sion ; it provides that a certain village should be set aside for 
the maintenance of Sheoraj who was to getin addition a sum of 
Ra, 7,045 in cash and a further sum after all bis debts had been 
satisfied. Uma Nath by this deed also promised to pay Re. 3,000 
annually to the wife of Sheoraj anda sum of Rs. g,coo annually 
to Musammat Sarwar, a concubine who lived at Kbafurgaon 
and who had two sons by Sheorsj—viz. the plaintiff Jang 
Babadur and Bam Bahadur. Clause (4) of the fårarnama is as 
followa :— 

(4) That I, the executant, shall pay Rs. 50,000, as specified 
below, in cash, to Jang Bahadur and Bam Bahadur, minor sons 
of the aforesaid prostitute, Musammat Sarwar, On their attaining 
majority provided they remain obedient :—]ang Bahadur 
Rs. 30,coo, Bam Bahadur Ra. 20,000. Alter their attaining age of 
majority, I shali put Jang Bahadur in possession of village Mathia- 
pur, pargana Dzlmav and Bam Bahadur in pcssession of village 
Udwamao pergana Sareni with the right of inheritance but without 
the power of meking transfer. The aforeraid persons and their 
heirs shall continue to pay from the date of their possession, lard 
revenue, cesses and subscriptions of the British Indian Association 
and Canning College, along with the additional amount of R$ 10 
percent, by way of proprietary right, onthe land revenue, to 
me, the executaat, and my heise, Except receiving the aforesaid 
amount id cash and remaining in possession of the villages, men 
toned above, the aforesaid persons sball not be entitled to get 
any Gugara or allowance from the estate. If for any reason I 
may not be able to deliver possession of village Mathiapur to 
Jang Bahadur then I thall put him in possession of another village, 
having the same amount of profits and being of the similar quality, 
according to the 3bovs mentioned condition. 

These deeds were immediately followed by mutation proceed- 
ings whereby tha name of Uma Nath was rubsiituted for; that 
of Sheora] in tae Revenue papers, On the r4th April, 1920, 
Sheoraj died. At some limc—sppsrently between 1924 and 
1927—Musammst Sarwar and her sons left Kharjurgaon and went 
off to live with her own people in another village, The plaintiff 
respondent Jang Bahadur and his young brother Bam Bahadur 
were both minors at this time, but Jang Bahadur attained bis 
majority on and May, 1930. l 

On the 7th September, 193í, Jang Bahadur brought the suit 

à 


~ 
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ont of which the present appeal arises against the apgellint Uma 
Nath claiming the sum of Rs. 30,000 under clause (4) of the deed 
of oth May, 1913, and also possession of the village Mathiapur 
or another village of like valus according to the terms of the 
deed. A great many issues were framed by the learned Subor- 
dinate Judge and discussed at the trial, but in the end the learned 
Judge came to the conclusion that the plaintiff wae not entitled 
to any decree for possession of the village or for n declaration 
of any title thereto. He also found that the plaintiff was not 
entitled to a decree for Rs, 30,000 claimed because he had not 
fulfilled the condition of fsta’cf——that is, the condition as to 
obedience mentioned in clause (4) above recited. On appeal to 
the Chief Court of Oudh, Nanavutty and Zia-nl-Hasan JJ. allowed 
the appeal and gave the plaintif a decree for possession of the 
village of Mathiapur and for Ras. 30,000 against the defendant with 
certain interest, mesne profits and costs. From thi» decree the 
defendant has appealed to His Majesty. 

Having regard to the fact that the plaintiff Jang Bahadur was 
not a party to either of the two instruments of gth May, 1913, the 
first question which arises is whether or not clause (4) above re- 
cited of the instrument which was executed by the appellant alone 
amounts to a tust in Jang Babadur's favour so as to entitle him 
to claim to have the trust performed. Itis reasonably plain, as 
the Courts in India have held, that the two instruments must be 
read together, and that the obligatione undertaken by the appel- 
lant are the terms upon which bis father was surrendering to bim 
immediate possessio n of all his property. Morecver the provision 


for Jang Bahadur of a village and of Rs 30,000 is intended to come : 


out of the property which was being suirendered. In theee circum- 
stances a number of decisions by this Board have made it difficult 
for learned Counsel for the appellant to contest the proposition 
that the instruments created a trust in favourof Jang Bahadur. 
[Nawab Umjad Ally Khan v. Mussumat Mokumdes Begass (1) ; 
Sei Sei Sr Lakshmi Narayana Ananga Garu v. Sri Madhawa 
Deo Garw (2); Nawab Khwaja Muhammad Khan v. Nawab 
Husani Begam (3); Rafa of Ramnad v. Sundara Panctyasami Tivar 
(4); Khajeh Solehman Quadir v. Nawad Sir Sakmuliak Baka- 
dur (s. Their Lordships are in agreement with the learned Judges 


(1) (1867) 113. Moo. I. A, 517 (549); 10 W. R. P, C. a5. 

(2) (1892) L. R. 201. A. 9; I L, R. 16 Mad. 268, 

(3) TR A. 152 ; 12 C. L. J. 208 j 
(4) (1918) L. R L A 64 ; 29 C. L. J. ss 

(5) (1994) L R, 491. A 155; 37 C. L. J 56 
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diis ofthe Chief Comt in holding that the effect of clause (4) above 

03. cited was to create a trust in favour of the plaintiff enforceable at 
Rana Uma Nath his instance. . 
e on This leaves asthe only defence remaining to the appellant the 


- We 

Jang Bahadur. condition expressed in the clause by words which, as they appear 
Sir Gror Rankin, in the translatian before their Lordships are, "provided they remain 
ES obedient.” Ths learned Subordinate Judge was of opinion that 
the word “sfa’ af’ generally implies submissive obedience, whieh 
he explains as "such solicitous and affectionate attendance and duti- 
fulness, as one would expect from a very near and dear relation.” 
The learned Subordinate Judge concluded that the plaintiff must 
fail as regards the sum of Rs. 30,oco because he had given no evi- 
dence to prove the performance of t/a’ af, and because he had not 
‘croseexamined the defendant whose complaint took the form that 
the plaintiff had never cífered any nszir at the time of Huli or 
Dasebra, or otker- festival, nor visited the defendant even when 
the defendant wes ill. The learned Judges of the Chief Court read 
‘the condition in the clause as meaning that the plaintiff and his 
brother would be entitled to the money on condition of their re- 
maining loyal to the defendant and considered that there was no- 
thing to show that the plaintiff had co mmitted any act of disloyalty. 
Their Lordships are unable to hold that the complaints made by 
ths defendant of the plaintiff's conduct towards him can be regarded 
as establishing a breach of the conditicn “provided they remain 
obedient”, The evidence of the plaintifi’s mother and her brother 
to the effect that some four or six years after the death of Sheora] 
she and her two boys were turned out by the defendant has an 
important bearing, as the Chief Court rightly thought, upon this 
EN question. It seems reasonably clear that the position of the woman 
and her sons st Khajurgaon wasa very difficult one and the fact 
of her being a Mahomedan created further difficulties ; rot 

unnaturally her sons become Muslims. 


This change of religion would not excuse them from fulfilling 
the condition as to obedience but the circumstances taken asa 
whole throw doutt upon the reality of the defendant's complaint, 
It seems doubtful if the plaintiffs attendance at ceremonies would 
hava been welcomed and in any case there is no trace of any 
request having been made by the defendant to the plaintiff or of 
any intimation that the defendant desired his company or his 
attendance, The mere complaint, therefore, that the plaintiff 
did not coma frcm the place where his mother was living and 
pay certain complimsnts to the defendant on the occasion of 
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certain Hindu festivals ia' singularly unimpressive, and whether 
the word i/a'a/ be translated "obedience" or “loyalty” their Lord- 
ships are satisfied that this condition affords no defence to the 
appellant in this case. - 

Their Lordships are of the opinion that this appeal fails 
and should be dismised. They will humbly advise His 
Majesty accordingly. The appellant must pay the costs of the 
respondent. 

Hy, S, Le Polak & Co: 

Nekva & Co: 


R. C. C, 


Solicitors for the Appellant. 
Solicitors for the Respondent. 


APPELLATE CIVIL. 
Bejore Mr. Justice B. K, Mukherjea. 


SARAT CHANDRA GUHA, CHAIRMAN, 
BARISAL MUNICIPALITY 


v. 


KALIPADA RAY AND OTHERS,* 


Bengal Kumicipel Act (XV of 1932), sections 295, 30g(d) — Meter! Rxing ofan 
Non-repair ef such meter by house owner—Kunicipal Commissioners, t/ 
entitled to cul aff water supply for such neu-repair—Duty ef maintaining a 
mater, resis on whom. 


Although under rules framed by Government which are adopted as bye-laws 
by a Municipality, the entire cost of house connection Including the expenses of 
a meter has to be borne by the owner or occupler of the house, there is no rule 
oc bye-law under which the cost of malntalning the meter in good order have to 
be met by the house owner and not by the Municipality. 

Under section 295 of the Bengal Municipal Act, the daty of maintaining a 
meter in good condition rests upon the Municipality and not upon the owner oc 
occupiec of the house. 


* Appeal from Appellate Decree No. 1983 of 1956, against the decree of K, N, 
Mitra, Esq. Subordinate Judge, 1st Court, Bakergun], dated the-17th August, 
1935, affirming that of Prametha Nath Lahiri, Esq., Munsiff, and Court, Barkal, 
dated the 16th May, 1936. 


~~ 


Appeal dismissed, 


HP 


Rana Uma Nath 
Bakhsh Singh 


v. , 
Jang Babador. 
Sir Geerge Rankin. 
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Cr. The Commissioners of a Municipality have no right to cut off connection of 
1958. water supply simply because the miter has not been repaired by the house 
bod owner. 
Sarat Chandra 
Guha A ‘meter’ set up to record the actual consumption of water by a house owner 
Y, ‘ ithi 1 d B 
Kalipada Ray. ur within the meaning of section 209 clause (d) of the Bengal Mual- 


Appeal by the Principal Defendant. 
Suit for restoration of the connection of filtered water supply 
which was allegec to have been illegally cut off and for damages, 


The material facts will appear from the judgment, 
Mr. Jitendra Nath Guha for the Appellant, 

No one for the Respondents. 

The judgment of the Court was as follows: 


August, 5, B. K. Mukherjea, J. :—This is an appeal on behalf of the 

“nee Chairman, Barisal Municipality, who was the defendant ina suit 

commenced by the plaintifs for restoration of the connection of 

filtered water supply in their house, which was alleged to have been 

legally cut off by the Municipality, There was also a claim for 

damages, to the extent of Rs, aso. Itappearsthat the plaintiffs! 

father who wasapleader at Barisal, owned a house in the town 

which has been now inherited by the plaintiff. The plaintiffs’ 

father got house connection for supply of filtered water with the 

main service pipe of the Municipality some time in the year 1914 

x: and it is not disputed that at that time a meter was set up by the 

plumber under the supervision of the Municipal authorities, the costs 

of which were paid by the plaintiffs’ father, It is found by the 

Courts below on evidence, that the meter thus set up, gradually 

deteriorated and in 1927 it becime practically useless Notices 

were served upon the plaintiffs from time to time asking them to 

replace the meter. As the plaintiffs paid no heed to these notices, 

the water connection was cut off on 17th May, 1935. This suit was 

instituted on 6th September following, and the plaintiffs pray for 

restoration of the house connection and damages, as said already, 
on the allegation that the Municipality has no right to turn off water ` 

supply, on the ground of the meter being de'ective, Both the 

Courts below have decreed the plaintifs’ suit in part, The prayer 

for restoration of the connection of water supply has been granted, 

but the claim for damages has been allowed to the extent of rupees 

fifty only. 
The Municipali:y has preferred this appeal, and the point taken 
Qn its behalf is that the Courts below errred in law in holding that 


Vor, LXVIIL] HIGH COURT, 


under the provisions of the Bengal Municipal Act, the Municipality 
bas no power to cut off hcuse connection when the house owner 
refuses to replace a meter, which has become rusty and useless, in 
compliance with the requisitions of the Municipality. 

There is no appearance on bebalfof the respondents in the 
appeal before me, bnt Mr. Guha, who has argued the case for the 
appellant haa placed everything that could be said in their favour. 

Now the powers of the Municipality to cut off supply of water 
to premises enjoying connection with the water works of the former, 
are contained in section 309 of the Bengal Municipal Act, 1933. 
Clause (d) of this section empcwersthe Commissioners to cut off the 
connection " if any pipes, taps, or fittings connected with the supply 
of water to the premises be found on examination by an officer of 
the Commissioners authorised by them in their behalf, to be out of 
repair to such an extent asto cause £o serious a waste or contm 
mination of water that in the opinion of the Chairman immediate 
prevention is necessary, " A question was raised as to whether the 
present case is governed by the New Act or the old Actof 1284, 
Asthe cause of action arose in 1935 when water connection to the 
plaintiffs! premises was cut off, rima facie it is the new Act that is 
applicable. The defendant however relied upon section (2) of the 
present Municipal Act, and contended tbat as notices to replace the 
meter were served upon the plaintiffs when the old Act was in force, 
the notices were sent under section 2 of the new Act, and the 
rights of the parties would be governed by the old Act. Section 2 
simply says that tbe notices given by the Commissioners under the 
old Act would be deemed to have been given under the new Act. 
If the Commissioners had really acquired apy right under the old 
Jaw, this may not be taken away by the new Act, unless it does 
go either expressly or by necessary implication. But in the present 
cate I think, that there is no material difference, between the pre- 
sent Municipal Act and its predecessor, and whatever alterations 
have been made in the new Act on this point they are more favour 
able to the Commissioners than to the house owner. Section 393 
of the Old Municipal Act contained the following provision——" In 
the event of any pipes, works or fttings connected with the supply 
of water to any house or land being at any time found on examina- 
tion by any officer of the Commissioners authorised in that behalf 
fo be out of repair to such an extent asto cause waste of water 
the Commissioners may cause the water to be turned off from such 
house or land, after giving notice in writing of not less than twenty 
four hours and may recover fiom the occupier of such house or 
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land the expense incurred for turning cfi the water.” The difference 
that one notices in the present act ie, that “tess” are mentioned in 
the latter in addition to pipes, and the Commissioners are empower 
ed to cut off connection not only in case of waste but also where 
there is contamination of witer. The period of notice has also 
been extended inthe new Act from 34 to 48 hours It will be 
noticed that the word “meter” does not occur either in section 399 
of the present Municipal Act, or section 293 of the old Act and it 
is nowhere said that any defect in or nomrepair of the meter will 
justify the Commissioners in turning off. water supply. The argu 
ment of the appellant is that though “meter” has not been expressly 
mentioned, yet the word "fittings" occurring in both tbe sections 
does include meter which isa part of the fittings, and reliance is 
placed for this interpretation upon rule (5) of the Bye Laws framed 
by the Chittagong Municipality. That rule in enumerating the 
different parts of fittings of a house connection mentions meter as 
one of the items. I do not think that the bye-law referred to 
&bove is of any assistance to the appellant. In my opinion there 
are two substantial grounds which repel the argument, that the 
appellant has put forward. In the first place it appears that the 
essential pre-requisite for exercise of the powers by the Commis 
sioner, is that, nomrepair of ary part of the fitting must cause such 
waste or contsmination of water as could not be otherwise pre- 
vented. It seems to me that a meter is not such a part; for even if 
it is allowed to stand without repeirs, it cannot by itself cause any 
leakage or contamination of water. The meter simply records the 
actual consumption made by the house owner, It enables the 
Municipality to know, whether or not there is excess consumption 
by the rate payer, but no waste or contamination of water can be 
ascribed to a faulty meter. 

In the second place, I think that the legislature could not have 
contemplated non-repair of meter, asa circumstance justifying the 
Commissioners in cutting off house connection as the duty of main 
taining the meter in good order rests upon the Municipality and 
not on the owner or occupier of the house. Seclion 295 of the Ber- 
gal Municipal Act (1932) lays down, that though the expense of 
providing or attaching hasto be borne by the person requiring the 
supply, yet “ the Commissioners shall bear the cost of maintaining 
meter in good order and replacing a meter which is out of order, or 
under repair owing to an inherent defect and not owing to its being 
tampered with. ” . 

Jf tho Commissioners want to rely upon the old law, that is 
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still more against them, and under section a95 of the old Act, the 
‘Commissioners had to provide a meter at their own expense. 

It is true that under rules framed by Government which were 
adopted as Bye-Laws by the Municipality, the entire costs of house 
connection including ths expenses of a meter had to be borne by 
the owner or occupier of the house, but there is no rule or Bye-Law 
that the costs of maintaining the meter in good order have to be 
met by the house owner and not by the Municipality. 

No allegation has been made in this case, that the meter was 
tampered with and we co not kro» also whether it had any inherent 
vice. The question whether when the meter has been replaced by 
the Municipality the costs could be recovered from the plaintiffs 
also does not arise for consideration. The whole point is as to 
whether the Commissioners have the right to cut of connection of 
water supply, simply because the meter was not repaired by the 
plaintiffs, and in my opinion for the reasons given above the 
question must be answered in the negative. 

The result is that the appeal fails. As the respondents have not 
appeared I make no order as to costs. 


P. Re Appeal dismissed. 


Before Sir Harold Derbyshire, Kt., Chief Justice, and Mr. 
Justice B. K, Muhherfea, 


THE KHULNA ELECTRIC SUPPLY 
CORPORATION LTD. 


v, 


BAHADUR SARDAR AND ANOTHER. * 


Workmen’s Compensation Act (VIII of 19033), Section 8 (1) (m)—V/erkwan 
employed for the purpose of employer's trade—Snuck workman, i^a werk- 
man within the meaning of the Acit—Widow of a deceased workman re- 
marrying, if entilled te compensation. 

If a workman Is employed for the purpose of the employer's trade or 
business, the employer is Ilable to himin spite of tke fact that the employ- 
*Appeal from Original Order No. 97 of 1957, against the order of K, G. 

Morsbed, Esq., Commissioner Workmen's Compensation of Bengal, dated the 

rath Angust, 1957. ' 
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ment was of a casual nature and such a workman will be deemed to be a 
workman within the meaning of section 2 (1) (n) of tbe Workmen’s Compensi- 
thon Act, 

The material time under the Workmen’s Compansation Act la the time when 
tke workman dies. 


So the fact that the widow of the deceased workman remarried before the 
order of distribution of compensation was made does not affect her right to 
claim compensation under the Workmen’s Compensation Act. 

Appeal from an award under the Workmen’s Compensation 
Act made by the Commissioner, Workmen’s Compensation, Bengal, 
by the Opposite Party. 

The material facts will appear from the judgment, 


Dr. Radhabinode Pal and Mr, Sris Chandsa Dutt for the 
Appellant. 


Messrs. Abul Hussain, Abdul Alem, C.F. Ali for the Res- 
pondents, 


The judgments of the Court were as follows : 


Derbyshire, C, J. :—This is an appeal from an award under 
the Woikmen’s Compensation Act made by the Commissioner, 
‘Workmen's Compensation, Bengal, wherein the Commissioner 
awarded a compensation of Ra, 350 to the father and the mother 
of the deceased workman and Rs, 150 to his widow. 

The workman, Makim, was the son of the applicant, Bahadur. 
Makim's wife lived with Makim's father and mother in Khulna. 
There were some other members of the family who lived with 
them. Makim and his father appear to have been the wage 
earners of the family. Makim was a coolie who appears to have 
been employed fora certain number of days—about four on the 
&verage--each month by the Khulna Electric Company for the 
purpose of cleaning their electric wire standards. In March 
Makim worked for four days, in April five days, in May four days 
and in June three days, for the Khulna Electric Company. On 
June 22, 1936, whilst Makim was clearing an electric wire standard, 
hecame into contact with a live wire which the standard was 
supporting and was instantaneously killed. The dependants of 
Makim have claimed compensation fromthe employers and the 
Commissioner has made the award mentioned above. 

Two questions have been raised in this appeal: (r) Was the 
deceased a workman within the meaning of the Act? (a) Whether 
the father, the mother and the widow are dependants within the 
meaning of the Act ? 
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As regards the first question, a workman is defined by section 
2(1)(n) of the Actas “any person (other than a person whose 
employment is of a casual natura and who is employed otherwise 
than for the purposes of th» employer's trade or business)? The 
first point to notice is that in Order to be excluded from the bene 
fit of the Act, the workman must both have employment of a 


casual nature and be employed otherwise than for the purposes. 


of the employer's trade or business, Whether the deceased 
Makim’s employment was of a casual nature is a question of fact, 
and ifthere were evidence upon which the learned Commissioner 
could come to the conclusjon that hs dij, I should be disinclined 
to interfere with the decision. Iam not sure that I should have 
come to the conclusion as the Commissionsr did, that the 
deceased'. employment was not of a casual nature ; but on the 
other hand as thsre was evidence on which be could come to 
that conclusion and ashe does not appear to have misdirected 
himself, I am loath to interfere with it. I wish, however, to 
emphasizs that whether an employment is of a casual nature or 
not must depend upon the circumstances of the case. It is 
obvious that the workman was employed for the purposes of the 
employer's trade or business, The Khulna Electric Supply Com- 
pany exists for the purpose of supplying current. That current is 
distributed in wires which have to be supported on standards, 
To maintain those standards, they require to be cleaned and 
painted. Obviously the deceased, at time of his death was being 
employed for the purposes of the employer's trade or business. 
That being so, whether the employment was of a casual nature 
or not, it appears to me that the deceased was a workman within the 
meaning of the Act, 

As regards the question whether the father, the mother, and 
the widow are dependants within the meaning of the Act—depen- 
dency ia this case means dependency at the time of the death of 
the deceased workman. The wife was, obviously, dependant at 
that time and therefore, entitled to compensation. The fact that 
she has since married makes no difference to her right'to com- 
pensation. The right vested on the death of her husband, 

As regards the father and the mother of the deceased——Bahadur 
and his wife—the question is whether they were at the time of 
the deceased workman's death, to use the words of section a (i) 
(d) (ii) Sn part dependent on the earnings of the workman at the 
time of his death ?? This is a question of fact in each case. The 
deceased and his father Bahadur appear to have paid their wages 
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E orto have used their wages to maintain themselves and some of 

1938: their relatives in one common establishment, Each was to some 
The'Khulna Electric ¢xtent dependent on the earnings of the other. Therefore there 
Supply Corporation was some partial dependency of the father Bahadur upon the 
Po deceased Makim. Consequently, Bahadur and his wife are 
dependants and entitled to some portion of the compensation 
Derbyshire, C.F. money payable under the Act. 


aisat 


We cC 
Bahadur Sardan 


It seema to me that the Commissioner bas very properly and 
fairly apportioned the compensation money as between the father, 
the mother and the widow, who has married again. In my view, 
the award is correct and the appeal should be dismissed with costs 
—three gold mohurs, 

Mukherjea, J, :—I agree with my Lord the Chief Justice in 
the judgment which he has delivered just now. 

I would only desire to adda word ortwo. Two points have 
been raised by Dr. Pal in support of his appeal, One is that the 
deceased was not a workman entitled to any compensation under 
the Workmen’s Compensation Act; and the Second is that the 
widow and the father of the deceased to whom compensation has 
been allowed by the Commissioner do not come within the 
meaning of the term “dependant” as defined in section a (i) (d) of 
the Workmen’s Compensation Act. 

As regards the first point it is pertinent to point out that for 
our present purposes the definition of ‘workman’ as given in sec- 
tion a (i) (n) of the Act is identical with that given in section 3 
(2)(b) of the English Act of rgas. Inthe case of Manton v. 
Cantwell (1) Lord Birkenhead L, C. said, that although the 

a draftsmanship of the passage wis open to some criticism yet the 
meaning of the sentence was perfectly clear and if a man was 
employed for the purpose of trade or business, the employer was 
liable to bim even though the employment was of a casual nature. 
This view was taken by the Rangoon High Court in the case of 
Abdul Hossein v. The Secretary of State for India in Council (a); 
and by the Madras High Court inthe case of Periyakkal v. The 
- Agent, South Indian Raileoay Co. Limited (3). It cannot be 
seriously disputed that in the present case the workman was 
employed in the trade or business of the employer, and even if 
we hold, disagreeing with the Commissioner, that the employment 
was of a casual nature, even then he does not cease to be a work- 

E man within the meaning of the definition as given in the Act. 


(1) [1920] A C, 781 (786). 
(a) (1933) I. L. R. 11 Rang. 433. (3) (1935) I. L. R 58 Mad 894, 
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So far as the second point is concerned, Dr. Pal’s main conten 
tion seems to be that as the widow remarried sometimes before 
this order of distribution was passed by the Commissioner, she 
was no longer a dependant and hence could not claim any com 
pensation under the law. As my Lord the Chief Justice and my- 
self have pointed out in the case of Pasupati Nath Dutt v. T'he 
Kelvins Jute Mills (1), the material time under section 8 of the 
Workmen's Compensation Act is the time when the workman dies 
and if there was a dependant in existence at that time, the right 
to compensation, subject to such order as the Commissioner might 
pass under clause (5) of the section, would vest in him or her and 
the right cannot be taken away by any subsequent suit. 


The same principle applies here and, in my opinion, the mere 
fact that the widow remarried after her husband's death could 
not have the effect of divesting her of the right to get compen 
sation under the Workmen's Compensation Act which vested in 
her at the time of her husband’s death. Ifthe widow did really 
come within the definition of the word ‘dependant? as given in 


the Act it is immaterial whether the father is dependant as well. | 


But as my Lord the Chief Justice has pointed out, it may be said 
that on the facts found here the father also comes within the mean 
ing of section a (1) (d) of the Act. 


I agree, therefore, that this appeal should be dismissed. 
P. Re Afteal dismissed, 
(1) (1937) 41 C. W. N. 1048. 
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Mp. AYUB ALI AND ANOTHER 


v. 


AMIR KHAN AND OIHERS,* 


Wak/, validity of—Undivided piece of land —Dedicated to be used as a cemetry 
or a place to build a mosque —Towb already existing on a different parcel of 
land —Dedication of undivided share in the other parcel, {f invalid—~ 

D Doctrine of Kushaa, to be applied stricily. 


Whoa an undivided plece of land is dedicated to bs used asa cemetry ora 
place to build a mosque on, the dedication for constractlon and endowment of 
such a mosque or cemetry is invalid. But when a mosque or a tomb already 
exists oa a differant parcel of land, if an undivided share of another property is 
dedicated for the upkeep of sucha mosque, the dedication is not hit by the 
exception mentioned aforesald. 


The doctrine of Mushas has always been held to be unadapted to a progressive 
siate of soclety and an exception based on such doctrine must be kept within the 
strictest limit. 

Appeal by the Plaintiffs. 
Suit for a declaration that certain properties were Wakf 
properties. 


The materiil facts will appear from the Judgment, 
Mr. Imam Hossain Choudhury lor the Appellants, 


Dr. S. C. Basah, Messrs. Narendra Kumar Das and Durgesh 
Prasad Das for the Respondents. 


The judgment of the Court was as follows: 


This is an appeal on behalf pf the plaintiffs and itis directed 
against the decision of the Subordinate Judge, first Court, Chitta- 
gong, modifying that of the Munsiff, 4th Court of that place passed 
in Orizinal Suit No. $39 of 1934. The facts are not disputed and 
the controversy so far as this appealis concerned centres round a 
short point of law. 


The plaintifs commenced this suit for a declaration that they 
were the Mutwallis of a certain Wakf estate created by Hasi Abdul 
Ali Sowdagar and the properties described in the schedule to the 
plaint were Wakí properties It was alleged that Laturi Bibi, the 


* Appeal from Appellate Decree No. 1039 of 1936, with Cross-objection, against 
the decree o£ Upendra Chandra Majumdar, Esq , Subordinate Judge, First Court, 
Chittagong, dated the 17th April, 1936, modifying that of Dwifandra Nath Das 
Gupta, Esq., Munsiff, 4th Court, Chittagong, dated the 31st July, 1935, 
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wife of the-founder, who was the previous Mutwalli had committed 
vatious acts of breach of trust by executing Benami conveyances in 
respectof some of the Wakf properties in favour of defendants 
Nos. a, 3,5 and 7 and not paying the revenue in respect of the 
Tovuzi described in schedule 8 which led to tbat property being sold 
for arrears of revenue. The plaintiffs prayed for a declaration that 
the defendants did not acquire any title to these properties which 
they purported to purchase and that the surplus sale proceeds in 
respect of the schedule 8 property which were still lying with the 
Collectorate was the Wakf money. There was a prayer also for an 
injunction restraining the defendants Nos. 5 and 7 from withdrawing 
any portion of the money that was deposited in the Collectorate. - 

The defence of the contesting defendants inter alia was that 
there was no valid and legal Wakf and the Wakínamas alleged to 
have been executed by Abdul Ali were not dena fide dccuments and 
were never acted upon, The right of the plaintiffs to sue as Mut- 
wallis was also disputed and it was contended that the properties 
being the personal properties of the vendor, the alienees were 
bona fde purchasers and had acquired good title in them. The 
trial Court negatived all the defences and gave the plaintiffs a 
decree, It was found by the Munsiff that there wasa valid and 
legal Wakf created by the vendor and that the Wakfnamas were 
acted upon. The plaintiffs were also found to be the Mutwallis of 
the Wakí estate and as such competent to institute the suit. There 
was an appeal taken to the lower appellate Court by the contesting 
defendants. The Subordinate Judge who heard the appeal sub- 
stantially accepted the findings of the Munsiff but he modifed the 
decision of the latter to this extent, namely, that the plaintiffs’ suit 
was dismissed with regard to the properties described in schedules 4, 
6, 8, 12 and 15, the Subordinate Judge being of opinion that-these 
properties being undivided shares of certain properties, no valid 
Wakf can be created in Mahomedan Law in respect of the same, 
The sole point for determination in this appeal is as to whether the 
view taken by the lower appellate Court is correct, 

It is not disputed that under the Hanifa law the preponderance 
of authorities is in favour of the view that the Wakí of "Musha" is 
, perfectly valid: See Sir Roland Kmyoet Wilson's Digest on Anglo- 
Mukammadan Law, Oth Edition, page 342, section 32r and alio 
Mukammedan Law by Ameer Ali, Vol, I, 3rd Edition, at page 196. 
This is the opinion of Abu Yusu Muhammad indeed gives a 
different opinion and this is the natural result of the difference in 
the view taken by him as to whether a Wakf can be constituted by 
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a mere declaration of intention, it being the opinion of Muhammad 
that an actual trensfer of possession to the Mutwalli is necessary for 
the purpose of completing a Wakf The opinion of Abu Yusuf is 
however approved by all modern authorities and can be regarded as 
an accepted doctrine on this point, To this general rule thus enun- 
ciated there is an exception recognised by Abu Yusuf himself, 


„namely, that " When there is a dedication of undivided property, 


whether naturally divisible or not, for use as & mosque or burying 
ground it is invadd in law.” The Jearned Subordinate Judge is of 
Opinion that in the present case asthe properties were dedicated, 
amongst others, forthe maintenance of certain mosques already 
established by the founder and for paying annual visits to the tomb 
of his ancestor, the case comes within the purview of the exception 
laid down above and consequently the Wakf, so far as those pro- 
perties were concerned which consisted of undivided shares of 


. certain lands was invalid in law. It seems to me that the learned 


Subordinate Judze has really misappropriated the rule of law that is 
laid down in Mahomedan law and the meaning he has put upon it 
is not the correct meaning. What is prohibited in the Mahomedan 
law is the dedication of an undivided property for its use as a 
mosque or 88 a burial ground. It is said by Abu Yusuf that '* When 
a piece of land is dedicated as a cemetry or to build a mosque on 


' |t must be divided off from the other property of the Wakif.” Vide 


Ameer Ali's Maiomedan Lato, Vol. I, 3rd Edition, page 196. The 
reasons given by Abu’ Yusuf himself for recognising this exception 
to the general rcle mentioned above are two in number, The first 
is that “ the continuance of a participation in anything is repugnant 
to its becoming ths exclusive right of God.” The second reason 
given by him is that “ the discussion supposes the place in question 
to be incapable of division as being narrow and confined, whence it 
cannot be divided but by an alternate application of it to different 
purposes, such as its being applied one year to the interment of the 
deed and the next year to the tillage, or at one time to prayer, and 
at another time to the keeping of hortes, which would be singularly 
abominable. * Vide Hamilton's Hedaya by Grady (1870), at page 
233. From this it is clear that when an undivided piece of land is 
dedicated to be used as cemetry or a place to build a mosque on, 
the dedication for construction and endowment of such a mosque or 
cemetry is invalid. But when a mosque or a tomb already exists on 
a different parcel of land, if an undivided share of another property 
ig dedicated for the upkeep of such a mosque, the dedication is not 
hit by the excertion mentioned aforesaid. The doctrine of Mushaa 
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has always been held to be unadapted to a progressive state of 
society, and an execution based on such doctrine must be kept 
within the strictest limite. v. 

Iam therefore of opinion tbat the view taken by the lower 
appellate Court on this question of law was wrong amd the appeal 
must be allowed. 

I may state here that some of the items of property with regard 
to which the plaintifis' suit has been dismissed by the lower appel- 
late Court, do not come within the mischief of tbe rule of Musha as 
laid down in Muhammedan law. The property No. 6 was 
undoubtedly certain shares of a revenue paying estate and the shares 
in respect of which the Wakf has been created were separately 
assessed to revenue. Similarly items Nos, ra and 15 also constituted 
entire plots which were held exclusively by the Wakif as represent- 
ing bis undivided shire by some sort of arrangement with the co- 
sharers. But what cver that may be as I have already decided, that 
the present case does not come within the exception to the general 
rule as laid down by Abu Yusuf, the plaintifs are entitled toa 
decree with regard to all the properties mentioned in the schedule 
that are comprised in the Wakfnama. 

The result is that the judgment and decree of the lower appel- 
late Court are set aside and the plaintiffs are entitled to a declaration 
that all the lands which are comprised in the Wakfnamas are Wakf 
properties and that they are the Mutwallis thereof, The plaintiffs 
are further entitled to a declaration that half of the sale proceeds o 
Taraf Darap Rustum (mentioned in echedule 8) which is lying in 
the Collectorate 1s Wakf money, With regard to the other half of 
the sale proceeds of the said property the plaintiffs’ claim is dis 
missed, as in the opinion of the Subordinate Judge there was no 
Wakf created with regard to this share, 

The plaintifs appellants are entitled to their costs in this Court 
, a8 well as in the lower appellate Court. 

The cross-objection is not pressed and is dismissed without 
costs. 

Leave to appeal is prayed for and refused, 


P, R, Appeal allowed, 
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TARAK CHANDRA DAS 


v. 


THE CHIRF EXECUTIVE OFFICER, CORPORATION 

" OF CALCUTTA.* 

Calcutta Municipal Act (III B. C. of 1013), seciton 363— Portion of building 
without sanction—-Demolitien order by Municipal Magistrate—Magistrate, 
if entitled to enquire inte the propriety of witholding the sanction. 

Under the provisions of section 363 of the Calcutta Municipal Act, if the Cor- 
poration are satisfied that the erection of any new building has been commenced 
without obtaining written permission of the Corporation, they may apply toa 


Magistrate and such Magistrate may make an order directing that such erection 


or so much thereof as has been executed unlawfully be demolished. 


So where It appeared that a part of a building was constructed without the 
written permission of the Corporation, it was unlawful ander the terms of 
section 363 of the Calcutta Municipal Act, and the Corporation was fustifled in 
obtaining an order of demolition. 


Section 563 of the Calcutta Municipal Act does not empower the Mag'strate 
to enquire as to whether the sanction was rightly withheld or not. 

Appeal by the Plaintiff, 

Suit for declaration that an order fcr demolition is illegal and 
not binding on plaintiff, 

The material facts will appear from the judgment, 


Messrs, Hiralal Chakravarty and Shama Charan Miller. for the 
Aprellant, 


Messrs, Aiul Chandra Gugta and Arishna Lal Banerfes for the 
Respondent, . 


The judgment of the Court was as follows : 


This appeal has arisen out of a suit for declaration that an order. 
for demolition of the plaintiff's second storey, erected over a privy 
connected with his premises at a3r/r, Girish Mukherji Road, is 
illegal and not binding on the plaintiffand fora permanent injunc- 
tion restraining the Calcutta Municipal Corporation from executing 
this order of the Municipal M agistrate. The suit has been dismissed 
by both the Courts below on the ground that the Civil Court has no 


*Appeal from Appellate Decree No. 1073 of 1957, against the decree of A. F, 
M, Rahman, Esg., Additional District Judge, of 24-Parganas (Alipore), dated the 
4th March, 1947, affirming that of Moulvi Saharuddin Ahmed, Munsiff, 3rd Cour t, 
Allpore, dated the 18th May, 1936. 
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jurisdiction to interfere in revision, with such an order of the Muni- Cm. 


cipal Magistrate and also that the Magistrate’s order was a legal one 1938. 

and should not be interfered with on the merits The plaintiff marak Chandra Das 
applied for sanction to build a privy onthe ground-floor and he aie ae eee 
also wanted to build a second storey on the first-floor, Eventually Ofcar, Corporation 
he was allowed to builda privy on the ground-floor on condition ecu ca Has 
that he did not apply for building one on the first-focr, However 
having built a privy on the ground-fl or, he also built a privy on the 

first floor, although hs had not obtained the sanction for this addi- 

tional building. In consequence of an application made by the 
Corporation to the Municipal Magistrate, he ordered the demolition 

ofthe building on the first floor and hence this suit to set aside 

this order. ` 
. Under the provisions of section 363 of the Calcutta Municipal 

Act, if the Corporation are satisfied that the erection of any new 

building has been commanced withput obtaining the written permis 

sion of the Corporation, they may apply to a Magistrate and such 
Magistrate may make an order directing that such erection or so 

much thereof ashis bsen executed ‘unlawfully be demolished. In 

this case, the building on tha first floor having bean erected without 

the written permission of ths Corporation it was unlawful (in the 

terms of the section) and the Municipality - was therefore right in 

making the order for demolishing thie structure, Itis contended 

for the appellant that the Municipal Magistrate ought to have 
investigated whether this structure was against the rules or whether 

the Corporation were entitled to refuse sanction for the erection of 

this building and that if hs found that the Corporation had no right 

to refuse sanction, no order for demolition should have been passed. 

There seems to. be no authority for this view. The section does not 

give the Magistrate any power to enquire as to whether the sanction 

was rightly withheld or not. If the sanction was withheld, for what- 

ever reasons, the Magistrate apparently was entitled to order the 
demolition ofthe building. That being the case, there has been in 

this case, no error of law and this Court is not entitled to interfere - 

with the order in second appeal. The appeal must accordingly be 
dismissed with costs. 


P, RÀ. l Appeal dismissed, 
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CRIMINAL REVISION. 


Before Sir Earold Derbyshire, Knight, Chief Justice and 
Mr. Justice C. Bartley, 


SHAIK BADLI MEAH 
v, 
THE CORPORATION OF CALCUTTA.» 


Caleutia Municipal Act, (LUI B.C ef 1923) Section 363-— Order of demoiiiien 
by Magistrate of a recensirncted builiing -Such order, when justified — 
“New building” ,—Calcut2a Municipal Act, Section 3 (46). 


In order to secure an order of demolition under section 363 of the Calcutta 
Municipal Act, it ması be established that there has bean erection of a "New 
building” within the meaning of section 3 snbsection 46 of the Act or alteration 
of or addition to the existing building. 


The mere fact that there has been a ‘reconstruction by fixing of Sal posts 
and placing of bamboo rafters on the roof frame will not be enough for the 
Magistrate to pass an order of demolition under section 363 of the Calcutta 
Municipal Act asthe word reconstruction may moan any one of a number of 
things. 

Application for Revision by the Petitioner against the order of 
the Municipal Magistrate under section 363 of the Calcutta Muni- 
cipal Act. 

The material facts will appear from the judgment. 

. Mr. Nirmal C&andra Chakravarty for the Petitioner. 


AMessis, Gofandra Krishna Banerjee and Daloram Bose for the 
Opposite Party. 


The judgments of the Court were as follows : 


Derbyshire, C. J. :—In this case the petitioner Shaik Badli 
Meah obtained a Rule against the Corporation of Calcutta to 
show cause wby an order under Section 363 of the Calcutta Muni- 
cipal Act directing the demolition of & hut by the Corporation 
at the expense of the petitioner, should not be set aside. 

The relevant facts are these :—The petitioner became the 
owner of a hut situate on some land inside the Municipality of 
Calcutta in 1929 end has been the owner ever since, In May 
1933 the building Inspector of the Calcutta Corporation observed 
that work was being done to that but He saw that work was 
being done on May 2. He gave notice for it to cease, On May 


*Criminal Revision Case No. 375 of 1938, against the order of the Municipal 


~ 


^ Magistrate. 
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7, it had stopped, but on August 4, 1933, he found that ths work 
had been completed. The nature of the hut in question is not 
stated and must be gathered from a passage in the Municipal 
Magistrate’s judgment stated hereafter. 


These proceedings were taken by the Calcutta Corporation l 


on the complaint of the District Surveyor on November 4, 1936 
and the petitioner was summoned to show cause why an order 
should not be made under seclion 363 of the Municipal Act 1923 
directing that the work of all erection or reerection of the build 
ing done at premises No. 4 Wellesley snd Lane or so much of the 
same as has been unlawfully executed should be demolished or 
altered by the Corporation of Calcutta at his expense on the 
ground that there had been reconstruction of a one storiad hut 
without sanction. The Municipal Magistrate states in connection 
with erection of the hut that the evidence shows that new sal posts 
were fixed, now bamboo rafters were placed on the roof frame, 
must have been removed altogether. This work clearly consti- 
tutes an act of reconstruction and on that basis he has made the 
order for demolition. Under section 363 he may in a case of 
this kind make such an order if there is erection of any new build- 
ing or there has been an alteration of or addition to any building 
contrary to the provisions of the Act. 

"New Building” is defined by section 4, tub-section 46 of the 
Act, It states : 

“The expression ‘new building’ means and includes (a) any 
building erected from the ground upwards after the commence- 
ment ofthis act; \ 

(b) any building which, having collapsed or being demolished 
or burnt down for more than one half of its cubical extent, is re- 
erected wholly or partially after the commencement of this Act, 
whether the dimensions of the re-erected building are the same as 
those of the original building 5r not ; 

(c) any hut which is ccnverted into a masonry building after 
the commencement of this Act ; and 

(d) any building not originally constructed for human habits- 
tion which is converted into a place for human habitation after the 
commencement of this Act ; 

Explanation :—Sub -clause (b) applies whether more than half 
the cubical extent has collapsed or been demolished or burnt down 
at the same time or at different times”. 

The learned Magistrate has not found in this case whether 
there has been erection of a new building within the meaning of 
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tha Act or not. His mind does not appear to have been directed 
to ths evidence which is necessary to establish that fact and it is 
impossible for usto say on the evidence whether there has been 
erection of a new building or not. 


Alterations in a building suggest change of its character or 
position, The learned Magistrate does not seem to have directed 
his mind to that question either. Nor does the learned Magistrate 
seem to have directed bis mind to ths question whether there was 
án addition to the building. The evidence does not show that there 
was, What the learned Magistrate has done is to order demolition of 
the building on thse ground that there has been a reconstruction of 
it. The word reconstruction may mean any one of & number of 
things Butthe fect that there has been reconstruction does not 
give the Magistrate a right to order demolition ina case of this 
kind unless there has been erection of a new building or alteration 
of or addition to the existing building. 


The learned Magistrate has not found, as I have said any 
erection of a new building or any alteration of an old building 
or any addition to a building. Consequently, in my opinion, 
the order of the learned Magistrate cannot be sustained. It is 
essential that the provisions of the Municipal Act should ba 
enforced in the interest of public health. At the same time it is 
necessary that they should be enforced according to law. 


The result is that the Rule is made absolute, 


Bartley, J. :—1I agree. 


P. R Kwls made absolute. 
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Bofors Mr. Justice R, E. Jack and Mr. Justice D. C. 
Patterson. 
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PURNENDU NARAYAN ROY DEB BARMA.* June, 33, 23, 14. 


Transfer of Property Act (IV of 1883), section 106— Notice to quit - Object of 
c such nollce— Mistale in the deacription of the land, if render the notice 
tnealid—Tenancy, when permanent 


The object of a notice to quit ls to Inform the tenant of the land from which 
the landlord Intended to sject bim on notice under section 106 of the Transfer of 
Property Act and if the notice made it quite clear to him that the plaintiff 
Intended to take possession of the whole of a Jarra, the notice is sufficient : 

Harthar Banerji v. Ramshaski Roy (1); Shama Churn Killer v, Weoma 
Churn Haldar (a) referred to. ` 

So where it appeared from the notice that in the description of the land In the 
schedule a portion was omitted and some otber portion was Included by mistake 
but the total jama was described correctly in general terms t 

Held, that such a mistake wes only an SES CRUS of the land and 
did not invalidate the notloe, 

The fact that some valuable structures Including a pucca wall and a pucem x 
building were erected on the land with the consent of the landlord would not In 
Itself be a sufiiclent ground for holding that the tenancy was permanent; 

Konumotha Nath Kitra v. Rajeswar Roy Choadkuri (1) referred to. 

Appeal by tke Defendant and also by the Plaintiff, 

Suit for ejectment. 
The material facts will appear from the Judgment. 


Messrs. Girija Presanna Sanyal and Bijok Bhusan Sanyal 
for the Appellant (in No. 1421) and for the Respondent (in 
a No. 1430). 


Mr, Ramaprosad Mookerfee for the Respondent (in No. 1421) 
and for the Appellant (in No. 1430). 


* Appeals hom Appellate Decrees Nos. 1421. and 1420 of 1936, agminst the 
decrees of Babu Nikunja Behari Banerjee, Additional Subordinate Judge, Dinajpur, 
‘ dated the 20th April, 1935, affirming those of Moulvi Astral Islam, Munsiff, tat E 
Court, Dinajpur, dated the 23d April, 1935. 
(1) (1918) I, L. R, 46 Calo. 458, 
(a) (1897) I. L. R. 25 Calo. 36. 
(1) (1927) I. L. R. 55 Calo, 355. 
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The judgment of the Court was as follows: 
Appeal No. Iq21. . 

This appeal has arisen out of a suit for ejectment under 
section 105 of the Transfer of Property Act. The plaintiff's cage is 
that the defendant is a tenant-at-will of the disputed holding ata 
rental of R& 18-9-103% gandas, that they have served upon him the 
requisite notice to quit and as the defendant has not vacated the 
land on service of notice this suit has been bronght. The defendant 
maintains that he is a permanent raiyat on the land and that there 
has been no proper service of notice upon him and that he is 
protected under section 182 of the Bengal Tenancy Act and there- 
fore is not liable to be ejected. In the course of the preceedings 
it appears that one of the plaintiffs entered into an arrangement with 
the defendants and accordiagly he was made a ssoforma defendant, 
So that, the present plaintiff is only entitled to half-share of the dis- 
puted holding and accordingly he has obtained a decree for joint 
possession with the gro-forma defendant, who was originally plaintiff 
No. 1, on payment of Ra. asco to the defendant by way of comper- 
sation for certain structures which were erected on the land -to the ` 
knowledge of the plaintiff, 

The points raised in this appeal are that the notice under 
section 106 was illegal, that the Bengal Tenancy Act applies and not 
the Transfer of Property Act and the defendant is protected under 
section 182 of the Bengal Tenancy Act, and thirdly that the tenancy 
was a permanent one and that the plaintiff is not entitled to a decree 
for ejectment, 

As regards tbe notice the contention is that a portion of the 
tenancy has been omitted and extra land has been included and 
therefore the notice was nota valid notice. It is admitted that if & 
portion of the tenancy is omitted in the notice, the notice would not 
be a valid notice. But the appellate Court appears to have found 
that the defendant bas not proved that a portion of the tenancy has 
been omitted. It is clear, however, from the admissions made on 
plaintiffs side that there can be no doubt that in the description of 
the land in the schedule rt cottas comprising a Jama of Ra, 2-1-1034 
ples originally belonging to one Bahar has been omitted from the 
description of the land inthe notice. The tenure consisted of 8 
jamas which were amalgamated in 1926. One of these jamas 
was this jassa of rr cottas at a rental of Rs. 2-1-1034 pier. A small 
jama of 134 cottas purchased from the defendant by Jaburan has 
been included, by mistake, in the notice, Tbe Courts below have 
held that this omission of Babgi's fama aud irclusion of Jahuran’s 
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jama are merely an inaccurate description of tha land and that 
inasmuch as the land is described in general terms as the jama of 
Ra, 189-1034 gandas, comprising four bighasin area in the main 
portion of tbe notice, the fact that in the detailed description of the 
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the notice. The object of the notice was clearly to inform the 
defendant of the land from which the plaintiff intended to eject him 
on notice under section 106 and if (as appears to be the case) 
the notice made it quite clear to him that the plaintiff intended to 
take possession of the whole of the fama of Ra. 18-9-1074 gandas, 
there can be no doubt tbat the notice was sufficient. If any authority 
is required for this view, it isto be found in the cases of Harihkar 
Banerji v. Ramshashi Roy (1) and Shama Churn Mitter v. Wooma 
Churn Halder (2). We think accordingly that the Courts below 
were right in holding that the notice in this case was a valid notice, 

The, next point urged is that the Bengal Tenancy Act applies in 
this case and that the Courts below were wrong in applying the 
Transfer of Property Act to the facts and circumstances of this case. 
On this point, however, there isa definite finding of fact by the 
appellate Court. The learned Additional Subordinate Judge 
states :—'' Disputed land is admittedly situated in Aa? Chandina of 
Raiganjin Mouzih Jetmalpur. Itis admitted by defendant in his 
written statement that it is Chandina Bazir land as shown by the 
dakkilas Ex. A series filed by him, and that the tenancies that were 
‘created of Chandina lands were for carrying on business and not for 
agricultural purposes. The Chandina Aaf came into existence 
about rco years ago as admitted by plaintiff? witness No. r.” 
Again the learned Judge says :—"' Asa matter of fact the disputed 
land is not agricultural land and none of the sheds on it is used in 
connection with sgriculture to any extent. So the incident of the 
disputed holding is governed by Transfer of Property Act and not 
by Bengal Tenancy Act. Section 182 of the Bengal Tenancy Act 
deals with homestead lands of ryots and underryots. Defendant is 
admittedly a merchant residing in Dinajpur town and having many 
places of business in Dins]pur district where he goes occasionally, 
He does not venture to depose thet he has homestead on the dis- 
puted land where he resides for any purpose other than business 
purpose. His officer Dulichand, defendant witness No. 6, acmits 
that he lives bere with his family for business purpose, ” 

It is clear therefore on these findings that itisthe Transfer of 
Property Act that applies and not the Bengal Tenancy Act. ' It is 
^ (1) (1918) I, L. R. 46 Calc. 4c8. (a) (1897) I. L. R. as Cale 36, 
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argued for the appellant that inasmuch as the origin of these 8 jamas 
has not been traced and inasmuch as mere amalgamation does not 
alter the character of the holdings, the holdings must be regarded as l 
agricultural holdings But in tke circumstances of this case, tho 
onus was clearly oc the defendant to show that these holdings were 
agricultural holdings so as to bring them under tbe provision: of 
Bengal Tenancy Act and it is equally clear that he bas failed to do 
so, It was for bim to sLow that in their origin these holdings were 
agricultural holdings, He has not filed the title deeds or any docu- 
ments that there may be which would indicate the character of the 
holdings, and the suggestion cf the Courts below is thrt he has not 
filed them because if they were filed they would not have supported 
his case. It is clear, therefore, that the Bengal Tenancy Act does not 
apply in this case and therefore it is not necessary to discuss the 
provisions of section 182'o0f the Bengal Tenancy Act with reference 
to the case, 

The third point raised for the appellant is that in any case the 
circumstances show that the tenancy was a permanent tenancy. In 
support of this the fallowing facts are propounded t 

I. That the origin was unknown ; 

2. Without alteration of the conditions of the tenancy there 
wat one transfer ; 

3. That pucca structures were erected on the land with the 
landlord’s consent and knowledge, express or implied ; 

4. That there were business and residential premises on the land ; 

e, That althouga3 the value of the land had increased consider- 


l ably the rent hal remainsl very low ; and 


6. That there had been no variation throughout of the rental of 
the holding. 

It is suggested that these circumstances are sufficient to show 
that this was a permanent tenancy. Reference has been made to 
the cases of Monmotha Nath Mitray. Rajeswar Roy Chaudhuri 
(1) ; 7. Winterscale v. Sarat Chandra Banerjee (2); Bireswar Moo- 
hhisfiv. Srimati Troi'okhya Dasi (3) and Debendra Nath Dhang v. 
Pashupati Nath Deb (4). None of these cases appears to be on all 
fours with the present casa and in each of them the circumstances 
in favour of holding Chat the tenancy was a permanent one were 
stronger than those in the present case. Inthe case of Debenira 
Nath Dhang v. Pashngati Nath Deb (4) the tenancy, the origin of 
which was unknown, dated back to sometime before 1874, The 


(1) (1927) I. L. R. gs Calc, 3x5. (a) (1903) 8 C. W. N. i58. 
(7) (1926) 30 C. W. N. 70). (4) (1931) 35 C. W. N. 1047. 
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land was used “for residential purposes from before that date. The 
rent paid for the tenancy was uniform throughout and rent receipts 
were filed showing its uniformity. It was held that the tenancy 


“having originated before the passing of the Transfer of Property ^ 


Act, section 106 of that Act had no application. This case is clearly 
distinguishable from the present case inasmuch as in that case from 
1874, it was proved, that rent had remained the same asthe rent 
stated in the Kobala of 1874 down to the time of the suit. In the 
case of Moharam Chaprasi v. Telamuddin Kham (1) it was 
established that the original tenant and his successor had been in 
occupation of the land for over Go years; that the rent had never 
been varie] ; that the tenancy had not been treated by the landlord 
as heritable and that the land was let out for residential purposes. 
This cate is also distinguishable from the present case, 
for it was proved in that case that rent-had never been varied 
for over 6o years and the other circumstances also distinguish 
it from the jresent case. In the case of Ziresmar Moo 
Akerji v. Srimati Troilokhya Dasi (2) it was proved that 
the land had come down to the defendant by a series of 
muccassions, that the rent had not ‘been changed for at least 65 
years, that the land had been let out for dwelling purposes 
and was situated within the Howrah Municipality and that the 
rent had remained unchanged though the value of the land had 
dncreased abnormally, In the present case, as regards the value 
of the land, no doubt there is evidence that from the holding 
-of Babar which comprised 11 Cottas Rs. 4009 had been paid and 
inspite of that the rent remained Rs. 2-r-ro}4ps, But it is not 
clear that this Rs, 4020 was paid mainly on account of the value 
of theland. Bahar had a business on the land and we do not 
know how much of this Rs.4oco wason account of the struc- 
tures on the land and how much on account of the goodwill of 
the business and how much should be allotted to the value of the 
land. Moreover, there is no evidence as to the origina] value 
of the land. For the last roo years it has formed a portion of 
the Cbandina af and although Rs. a-1-1034ps appears to be the 
rental of this holding, we do not know what is the value of the 
land or whether it very largely increased during the occupation 
ofthe defendant and his fatber who purchased the holding. In 
the present case the land consists of 8 famas which was amalga- 
mated in 1336 and it is only in the case of this jama of Bahar 
that it has been proved by documentary evidence that the rent 


(1) (1911) 16 C. W. N. «67. ] (2) (1926) 30 C. W. N. 709. 
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CE. has remained unchanged for about 17 years at the time when the 
1928 jama was acquired. 

Girldhari Lal As regards the pucca structures on the land the evidence is that 

Mundra the defendant erected some valuable structures on the land including 


Paranda Niay a pucca wall and a pucca building, and this was done at. the 

Boy Deu Banya, connivance or with the consent of the plaintif. This, however, 
would not in itself bea sufficient ground for holding that the 
tenancy was a permanent tenancy. In the case of Monmothe 
Nath Mitra v. Kafeswar Roy Chaudhuri (1) it was held that 
“where four holdings, governed by the Transfer of Property Act, 
were amalgamated into‘a single holding and an unaltered rent 
has been paid for 57 years, there bas been one transfer of the 
amalgamated holding within these 57 years and there has existed 
a pucca building on a small portion of the holding for a long 
time, ina suit for ejectment, the above circumst.uces by them 
selves are not sufficient to raise the inference of permanency”. 

No doubt, it is a circumstance strongly in favour of the defen 
dant that the landlord made no objection to the erection of the 
pucca buildings, the argument being, of course, that if the tenancy 
had not been a permanent tenancy he would in the ordinary 
course have objected to the pucca structures being raised on the 
land. The Court below has found that the value of the structures 
erected amounted to approximately Rs. 5000, although the defen- 
dant claims that he has spent about Rs. 35,coo in erecting them. 
But inall the circumstances, we are not prepared to differ from 
the finding that these circumstances are not sufficient. to estab- 
lish the permanency of the te nure. 

e. Asregards the question of compensation, this is ‘the subject- 
matter of an appeal on the part of the plaintiff and we propose to 
deal with that in that appeal. 

In view of the finding on tbe points raised in this appeal, the 
appeal is dismissed. No order is made as to costs in this appeal. 

Appeal No. 14 30. 

This appeal arises out of the same suit for ejectment and is 
directed agninst the order of the learned Additional Subordinate 
Judge that Ra 2500 would be payable by the plaintiff within two 
months of the date of the order, thus modifying the direction of the 
trial Court that the plaintiff would get joint possession of the 
tenure only on payment of Rs. 2500 by way of compensation, 

: it being clearly understood that the plaintiff would not be com- 
petent to put ths decree into execution unless the sum of Rs s500 
was paid to the defendant, 


(1) (1927) I, L. R. 55 Calc. 555. | 
wo oy 
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In this appeal it is urged on behalf of the plaimif appellant 
that the Courts below having found that the defendant was a 
icca tenant who was liable to be ejected erred in law in allowing 
. him compensation for the structures raised on the land and that 
the finding regarding the value of the structures is based on 
surmise and not on any legal evidence and that in any view of 
the case the Court of appeal Below had no jurisdic.ion to fix the 
time limit of two months within which the compeasation money 
was to be paid. Amongst the grounds of appeal, no reference has 
been made to the fact that although the original su:t was one for 
` ejectment, one of the plaintiffs having come to some arrangement 
with the defendant, the remaining plaintiff was only entitled to 
8 annas share of the holding and therefore the dezree that was 


passed was not for ejectment but for joint possession of the: 


8 annas share, 

By the withdrawal of one of the plaintiffs this mit bas become 
really a suit for possession of half share and under the decree the 
plaintiff is entitled to joint postession of halfsbare along with the 
pro-forma defendant. The plaintiff, through his Advocate, has 
disclaimed in this appeal, any title to the structures existing on 
the land and it appears to us that the plaintiff will not merely by 
virtue of tbis decree be entitled to occupy half of the house on 
the land. It may be that there is sufficient land unoccupied by 
the structures for the plaintiff to obtain his bali share without 
interfering with the structures and in that case the defendant 
would not be entitled to any compensation on eccount of the 
buildings. But it seems to us that unless the parties come to 
some arrangement between themselves, the best solution of the 
difficulty will beto have the holding partitioned and should any 
ofthe structures erected onthe holding fall to tbs share of the 
plaintiff, the question of compensalion for the structures will 
then arise, 

In these circumstances we think that the orce- as regards the 
payment of compensation must be set aside having the matter of 
compensation as regards the Luildings (to which 15e plaintiff die 
claim$ any title) to be decided in a subsequent partiion proceeding 
or by an arrangement between the parties, 

This appeal is therefore allowed and the order for payment of 
compensation is set aside, The appellant will be entitled to balf 
his costs in this appeal, 


P Re Appeal No. 1421 dismissed, 
Appeal No. 1430 allowed, 


437 
CiviL. 
1938. 
i ts pt? 
Giridhari Lal 
Mundra 


v, 
Purnendu Narajan 
Roy Deb Barme, 


~488 1HE CALCUTIA LAW JOURNAL, [Von LXVİIİ, 
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PRESENT ; Zord Wright, Lord Romer, Lord Porter, Sir Skadi Lal 
and Sir George Rankin, 


A. 1958. S. N. BANNERJEE AMD ANOTHER 
PTS ` 
October, 31. i v. 


KUCHWAR LIME AND STONE COMPANY, LIMITED 
(IN LIQUIDATION) AND OTHERS. 


Ceniempi of Court—Breach of infunction—Committal— Whether criminal 
in soture—Aiding and aletling breach~ Whether criminal in ualure-— 
Right of appeal from committal—Whether right of appeal from committal 
im respect of contempt affected by imposition of penalty. 

A committal fora finding of contempt for breach of an injunction is not 
criminal In lts nature, and is properly treated under the Civil Procedure Code. 

Quaere : Whether a contempt committed by a person not inhibited by an in- 
function but sald to have alded and abetted a person so inhibited in committing a 
breach of the Injunctfon is of such a criminal nature as to prevent an appeal. 

Certain persons having been held by the High Court to be guilty of cdh- 
tempt of Court In connection with disobedience to an Injunction granted by the 
High Court, and a penalty in costs having been imposed 1 

field, without deciding whether the principles laid down in Amberd v. 

A. G. for Trinidad (1) (which related toanact of contempt In. criticising the 

High Court) were applicable, that leave to appeal was rightly given notwith- 

standing the penalty. 

Consolidated Privy Council Appeal No. 82 of 1937, from a 
decision of the High Court, Patna, dated October 9, 1936 
(Terrill C. J., Noor and Varma, JJ.) 

The material facts appear from the judgment, 

J. Millard Tucker, K. C, and W. Wallach on behalf of the 
Secretary of State addressed their Lordships on the substantive 
question of fact whether or note contempt had been committed, 
submitting that it had not, 

J. M. Pringle made corresponding submissions on behalf of the 
Appellants, Banner]ee and Ghose, 

L. P. E. Fugh, K. C, and 7. F. R, McDonnell, for the Ree 
pondent company. It is submitted that leave to appeal to His 
Majesty under section rog (c) of the Code of Civil Prccedure 
should not have been granted, not only because there was in 
: effect nothing to appe al from but an order in respect of costs, but 

principally because the matter was quasi-criminal in nature, at any 


(4) [1996] A. C. 512. 
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rate in the cases of the appellants Bannerjes ond Ghose. That 
being so, the leave which has been granted to appeal under the 
Code of Civil Procedure is wrong in form, and in effect no leave 
to appeal has consequently been obtained. Counsel referred to 


Radha Krishna Das v. Rai Krishn Chand (1). 
C. A, Y. 


Their Lordships’ judgment was delivered by 


Lord Porter :—These are consolidated appeals from an order 
of the High Court of Judicature at Patna, dated the gth October, 
1936, made on the petition of the Kuchwar Lime and Stone 
Company (in liquidation), whereby it was ordered that (r) the 
Secretary of State for India in Council, (2) S. N. Ghose and (3) 
S. N, Bannerjee had been guilty of contempt and that the Secretary 
of State should fcrthwith pay to the petitioners one-half of their 
costs and that the other respondents should also pay to the 
petitioners one-balf of their costs and should te jointly and 
severally liable therefor, Of these persons S, N. Ghose is the 
managing director of a company called the Kalyanpur Lime Works, 
Ltd. and S. N. Bannerjee then manager of that company. 

The reason for the petition is to be found in the previous acts 
and relationship of the parties. 

On the rst April, 1928, the Secretary of State granted to the 
petitioners two leases, one of the mineral rights in Lower Murli 
Hill and the other of the surface and mineral rights in Upper Murli 
Hill for a period of 20 years. Ths leases contained stipulations 
against assignments or the transfer of any right or interest there- 
under without the previous assent of the Board of Revenue of Bihar 
and Orissa, and provided that a breach of those stipulations should 
entail a right of forfeiture by the Government. On the 23rd Sep- 
tember, 1928, the respondents purchased the surface rights in 
Lower Marli Hill from the local z3mindar. 

In January, 1933, the respondents went into voluntary liquida- 
‘tion and on the 3oth September of that year entered into & written 
‘agreement with one S, G. Bose for the sale to him of their right 
under the two leases. 

On the 6th October the respondents who had acquired the 
surface rights in Lower Murli Hill, sold those rights to Bose and 
on the oth October, 1933, applied to the Collector of Shahabad for 
permission to assign the lease to him. On the same day Bose 
started quariying operations. On the 6th December, 1933, the 
Sub-divisional Officer of Sasaram, acting under the instructions of 

(1) (1901) L. R. a8 I, A. 182; I L. R. a3 All. 41s. 
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bis superiors, refused permission to assign and directed Bose to 
stop work. 

On the 20th April, 1934, the Commissioner of the Division 
informed the respondents’ solicitors that the Government had by 
order dated the 27th March, 1934, forfeited the leases and the 
Government formally confirmed the forfeiture on the 18th July, 
1934. 

Meanwhile S. N. Ghose as managing director of the Kalyan- 
pur Lime Works, Ltd., having heard that the leases were being 
terminated, wrote to the Collector of Shahabad offering, on behalf 
of his company, to take leases of the properties, By letter dated 
31st March, 1934, from the Secretary to the Board of Revenue to 
the Commissioner, a copy of which was forwarded to S, N. Bannerjee 


‘as manager of that company, the offsr was accepted. On receiving 


the copy of this letter, the Kalyanpur Company took possession of 
the quarries in April, 1934, and this action was approved by the 


"Collector in a letter dated the 13th May, 1934, in which he stated 


that “ having been granted a lease of Lime Stone concession in the 
Upper and Lower Murli areas you are lawfully entitled to start 
work on them at once.” On the ast April, 1934, S. N. Bannerjee 
informed the respondents that the Board of Revenue had pene 
ed the leases to the Kalyanpur Company. 

Certain disputes arose between that company and Bose as to 
rights of ingress to and egress from the quarries but the company 
continued to work the quarries until the 20th May, 1935, when 
they temporarily suspended operations. 

The events which led up to this suspension were as follows ;— 

On the a4th September, 1934, the respondents brought a suit 
in tte Court of tbe Subordinate Judge of Arrah against the 
Secretary of State for a declaration that their leases had not been 
validly forfeited and for an injunction to restrain the Secretary, his 


. servants a d agents, from granting leases to the Kalyanpur Com 


pany or to others and from authorising such person or persons to 
cary on operations in the Murli Hills and from otherwise interfer- 
ing with any of the rights of the respondents in respect of the 
said hills. 

The Secretary of State in his defence contended that he 
had rightly terminated the leares, ejected the respondents 
and authorised the Kalyanpur Company to enter and work the 
quarries. 

The Subordinante Judge dismissed the suit on the 7th March, 
1935. The respondents thereupon appealed to the High Court 
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and on the 25th April, 1935, ex parte obtained an :s/eriwm injunc- ed 
tion against the Secretary of State in the terms set out above. 1938 

S. N. Bannerjee received a copy of. this injunction on the soth < y Banner]ee 
May, 1935, and work was stopped the next day. Y 


On the 6th February, 1935, the High Court allowed the appeal, "acpwat Limo and 


beld that the two leases had not been validly forfeited and ordered Dam 
that there should be an injunction restraining the defendant and a 
his servants from interfering with the respondents’ leases on the 
basis of the forfeiture claimed by him in the Government notifica- 
tion of the 18th July, 1933. 

From that judgment the Secretary of State appealed to this 

` Board and judgment dismissing his appeal was given on the roth 
November, 1937. 

There is no doubt but that all the appellants were, from the 
date of ita pronouncement, aware of the granting of the injunction 
and its terms, . 

The Kalyanpur Company asserted that they stopped work 
not because of the injunction, which they contended was not 
binding upon them, but because the Government had given them 
an executive order to do so, but the Government never accepted 
this position. 

i Acting, however, on the contention that they were not bound 
by the injunction, the Kalyanpur Company resumed quarrying 
operations on the and March, 1936, and on the next day informed 
the Chief Inspector of Mines and the Collector that they had done 
so, "The Collector replied on the 16th March, 1936, that they were 
taking tbis course at their own risk. 

On the gth March, the respondents’ solicitors, having been 
informed that the Kalyanpur Company had again begun work at 
the quarries wrote to tbe Collector pointing out that judgment had 
been given in their clients’ favour by the High Court and request- 
ing that immediate instructions be given prohibiting the Kalyanpur 
Company from continuing to carry out any operations on the 
mines and for the restoration of possession to Mr. Bose, the res- 
pondents’ agent. 

On the 18th March, by letter sent to the Collector to the com- 
missioner of the Patna Division and to the Chief Secretary to 
the Government of Bihar and Orissa, tbe solicitors repeated their - 
protest, stated that the íailure to take any steps to prevent the 
trespass appeared to them to constitute a contempt of Court and 
added that they would move the Court unless steps were taken by 
the Government to prevent the Kalyanpur Company from further 
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ee trespass. After receiving areply stating thatthe matter was being 

1938. considered, they wrote again on the 28th March asking what 
S.N. Bannerfoo "LEDS bad been taken to stop the working in the mines by the 
Kuokwar Eius and Kalyanpur Company. 

Stone Co., Ltd. This letter crossed one from the Collector of the same 
DN date, which may be set outia full since it forms the basis of 
aiunt the complaint against the Secretary of State in the present pro- 

ceedings. 
“GENTLEMEN, 


"With reference to your letter number M/N-7463, dated the 
18th March, 1936, I have the honour to say that on the authority 
of. letter number 21-27-4, dated the 31st March, 1934, issued by 
the Board of Revenue of Bihar and Orissa possession of the 
quarries at the Murli Hill was delivered to Meserz The 
Kalyanpur Lime Works, Limited, on the xsth April, 1934. That 
company took possession of the quarry on that date and they 
have been working in it since the isth May, 1934. Mesers, 
The Kalyanpur Lime Works, Limited, were not partles to the i 
suit which was brought against Government by the liquidators of 
the. Kuchwar Lime and Stone Company, Limited, and the decree 
passed by the High Court does not give Government authority 
to eject their present lessees. You maytake such legal action 
against Messrs, The Kalyanpur Lime Works, Limited, as you 
are advised. 

I have the honour to be, 
Sir, 
Your most obedient servant, 
: R. A. E. WILLIAMS, 
Colledor of Shakabad, 26-3. 56." 

On receipt of this letter the respondents petitioned the High 
Court at Patna to commit all the appellants for contempt in dis 
obeying the injunction of that Court, By order of the roth Novem- 
ber, 1936, the High Court allowed the application declared the 
three appellants guilty of contempt and made the order as to coats 
hereinbefore set out. 

The substantial ground on which the High Court came to its 
conclusion was (a) that by their letter of the a8th March, 1936, 
the Government had made up their minds to depart from the 
correct attitude of the Collector and had decided to come out into 

r the open and support the cause of the Kalyanpur Company ; 
(è) that the Kalyanpur Company were treated by the Government 
as lessees and the Government would support their supposed 1o15ees 
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in that attitude and (¢) that by some means or other the Kalyanpur 
Company had persuaded the higher authorities in the Government 
hierarchy to support their poasession. 

The High Court accordingly held the Government in contempt 
by direct breach of the injunction by allowing Bannerjee and Ghose 
to work the quarries, and by encoursging them by their support, 

As to the other two appellants, admittedly they were the execu- 
tive authority of the Kalyanpur Company and as such responsible 
for its actions. The High Court, therefore, on the authority of 
Seaward v, Paterson (1), held that as they were aware of the injunc- 
tion, their presence upon the quarries with the permission of the 
Government wasa selting at nought of the order of the Court and 
therefore a contempt. 

S. N. Ghose and S, N. Bannerjze obtained a certificate that the 
case was fit for appeal under section rog (c) of Act No. V of 1908 
onthe goth April, 1937, and on the same date the Secretary of 
State obtained a like certificate under the same section. Tho 
appeals were afterwards admitted under Order XLV of the Code of 
Civil Procedure. Later the appeals were consolidated and were 
heard by the Board as consolidated appeals. 

A preliminary objection to their hearing was made by tbe res 
pondents on the ground that the contempt in both cases or atany 
rate in the case of Ghose ard Bannerjee was of the nature ofa 
criminal matter, that the leave granted was granted under the Civil 
Procedure Code and inasmuch asit was in the wrong.form this 
Board should hold on the authority of Radka Krisha Das v. Rat 
Krishn Chand (2), that leave had not properly been giver, 

The objection is purely technical and so far as the Secretary of 
State is concerned their Lordehips think it now sufficiently este 
blished that a committal fora finding of contempt for breach of 
an injunction is not criminal in its nature and is properly dealt with 
under the Civil Procedure Code, See Stott v. Scott (3). 

The question whether a contempt committed not by any person 
inhibited by injunction for breach of that injunction but by a 
person said to have aided and abetted a person so inhibited in 
breaking the injunction is of such a criminal nature as to prevent 
an appeal has given rise to much controversy— controversy which 
in the present case this Board does not think it necessary to resolve. 

The respondents themselves when petitioning the Court asked 

. (1) [1897] 1 Ch. 545. 
(2) (1901) L. R. 28 J. A, 182 ; i. L., R. 23 All. 415 
(3) [1913] A. C, 417 (456). 25 
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the Court to issue notice upon the opposite parties to show cause 
why they should not be committed for contempt for disobedience of 
the injunction 

Strictly epeaking this was a wrong remedy to ask against Ghose 
and Bannerjee. The injunction was not binding on them and they 
had never disobeyed it. The petition should have asked that they 
be committed for aiding and abetting the Secretary of State in bis 
disobedience. Indeed on the authority of Wellesley v. Mornington( 1) 
the High Court might well have dismissed-the petition against those 
two appellants and left the petitioners to apply again in proper 
form. Though the High Court did not do so but treated the petition 
as if application bad been made to commit those appellants for 
contempt in aiding and abetting the Secretary of State, yet their 
Lordships do not think the respondents have any cause of com- 
plaint if the Court in admitting the appeal treated the case (as the 
respondents themselyes had done) as being a petition for breach 
of the injunction and gave a certificate as in a civil matter. 


It was further argued that in any case leave to appeal should not 
have been granted and an appeal should not be admitted in cases 
where penalties have bsen imposed for contempt. That very 
question, has, however, lately been before their Lordships in 
Ambard v. A. G. for Trinidad (2), where Lord Atkin gave it as the 
clear opinion of the Court that itis competent to His Majesty in 
Council to give leave to appeal and to entertain appeals against 
orders of-the Courts overseas imposing penalties for contempt of 
Court In such cases, however, the discretionary power of the 
Board will no doubt be exercised with great care.. Such inter- 
ferences when they amount to contempt are quasi-criminal acts and 
orders punishing them should generally speaking be treated as 
orders in criminal cases. 

The learned and noble Lord wasthen speaking of contemptin 
criticizing the action of a Court and rot of contempt in disobeying 
an injunction or in aiding and abetting such disobedience but 
whether or no the rules laid down by Lord Atkin apply to this cate 
their Lordships are of opinion that on the material before them 
leave was rightly granted. 

As to the substantive question of the appeal their Lordships do 
not find themselves in agreement with the view of the High Court. 


So faras the Secretary of State for India is concerned the 
gtound on which liability was imposed was that he and his 


(1) (1848) 11 Beay, 180 and 181, (a) [1936] A, C. 322 (329). 
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tubordinates had in March, 1936, supported and endorsed the action 
of the Kalyarpur Company in either continuing in or retaking 
possession of the quarries at Upper and Lower Murli, 

In coming to tbis conclusion the High Court made it plain that 
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of the 38ih March, 1936. In argument before the Board the Secre- 
tary of State reserved the question whether the proceedings were 
properly framed against him, firstly because be was sued in his 
public capacity as Secretary of State in Council and therefore as a 


body corporate against whom sequestration might be invoked but no 


order for contempt could be made, and secondly because in any case 
he could not be made responsible in contempt for the action of his 
officials in India. 

He was, however, prepared to nssume for the purpose of the 
argument that ina proper case proceedings for contempt could be 
taken against him. 

Making this assumption, however, he contended that no evidence 
of disobedience to the injunction or of contempt the order of the 
Court had been shown. 

With this contention their aniihi agree, Itis true that the 
reversion of the surface and mining rights in Upper Murli and of 
the mining rights in Lower Murli belonged to the Government, 

But the surface of Lower Murli belonged to Mr. Bose and the 
immediate right to possession of the surface of Upper Murli and of 
the minerals in both belonged to the respondents. It wasf or the 
respondents who either had the immediate right to possession 
or were in possession under the order of the Court and not 
for the Government who were not in possession to eject 
the Kalyanpur Company, if ejection was to be effected. 
Indeed the respondents might ast any time have made that 
company defendants in the original action, The Government 
was under no duty to act; their duty was to leave those 
who claimed to be entitled to possession of the soil to take the 
appropriate measures. 

But it is said the Government did act in & manner hostile 
to the respondents in that they incited the Kalyanpur Com 
pany to take or retain possession in defiance of the order of the 
Court. 

Their Lordships can see no evidence of tbis either in the 
letters or in the circumstances of the case. In the first place it 
is to be noticed that tbe letter of the a8th March is not written 
tothe Kalyanpur Company, but to the solicitors to the respom 
dents and there is notbing to show that itever reached the eyes 
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of Ghose or Bannerjee, But even if it had done so in their 
Lordshipe! view there is nothing in the letter itself to indicate 
that the Government were supporting the Kalyanpur Company. 
The letter isa statement of fact necessitated by the communica- 
tion to which it was a reply and sets out the considerations which 
weighed with the Government in deciding to take no action. 
Their Lordships see no ground for suspecting the motives of the 
Government officials, much less evidence of a breach of the 
injunction. , 

The respondents, however, contended that even if the Secretary 
of State was not himself guilty of direct disobedience to the 
injunction which bad been granted, yet the other two appellants 
were guilty of contempt upon the principles set out in Avery v. 
Andrews (1) and Saward v. Paterson (sura) (a) In terms, 
however, those cases limit the offence of contempt by a person 
not a party to the injunction to cates where they aid and abet the 
party enjoined in its breach. Where,as here, that party bas not 
broken the injunction it is impossible to hold that anyone has aided 
or abetted them in breaking it. | 

The respondents sought to avoil this difficulty by maintaining 
that the doing by anyone of an act which was forbidden by the 
injunction was itself an offence, 

Their Lordships can find no authority for so wide a proposition. 
It is certainly not enunciated or indeed hinted at in the cases referred 
to nor do they think it is sound in principle. 

The actual wording of the injunction in the present case is 
“to restrain the defendant and his servants from interfering with 
the plaintiff! lease.” Ghose and Bannerjee are not the servants 
of the Secretary of State and therefore did not do anything 
forbidden by the injunction. 

The utmost which the respondents could say was that the 
Kalyanpur Company, having derived their supposed interest from 
the Secretary of State, who had been forbidden to interfere with 
the respondents’ lease, were acting againat the spirit if not the 
letter of the injunction in taking or continuing in possession of 
the quarries, and were therefore guilty of contempt in interfering 
with the respondents’ lease. The fact, however, that Ghose and 
Bannerle claimed on behalf of their company to derive title, 
rightly or wrongly (and their Lordships will assume wrongly), 
through the Secretary of State, cannot in their view make them 
Hable for an act not forbidden to them though forbidden to him. 


(1) (1882) st L, J. Ch. 414. (a) [1897] 1 Ch. 545. 
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The question of the Kalyanpur Company's right to possession, if 
it isto be tested, must be fought out on an issue properly framed 
against that company. i 

In their Lordships’ view Ghose and Bannerjee could only be 
held liable for contempt if they had aided and abetted the Secretary 
of State in breaking the injunction, and as has been explained 
above that liability must fail if the petition against the Secretary of 
State fails, 

Though the appeals were consolidated the two questions were 
in their Lordships’ view distinct and it was proper that the first two 
appellants should be separately represented. 

Their Lordships will therefore humbly advise His Majesty that 
both appeals should be allowed, and the order declaring the 
appellants guilty of contempt anl orderlog them to pay costs 
should be discharged and the respondents ordered to pay the 
costs of both sets of appellants before the Board and in the 
Courts below. 


Lhe Solicitor, India Offices Solicitor for the Appellant. 
Sanderson [ee & Co.: Solicitors for the Respondent. 
R, C. C. Appeals allowed, 


PRESENT; Lord Wright, Lord Romer, Lord Forter, 
Sir Skadi Lal and Sir Gtorge Rankin, 
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Agency~Transactions carried oxi with third party fer principal—Third party 
financially embarrassed—Agent’s duty Discretion as te recovery of money 
due to principal—Whether principal entitled to sus agent to recever 
balance owing from third party—Precedure—Sudgmenit. of appetlate 
Couri—Debariure of Fudge on leave before signing judgment delivered by 
kim irregularly — Code of Civil Procedure (Act V of 1908), O. XLI, 
R 31, effect y. 

The duty of an agent, in a case where a third party, as the resalt of a 
transaction between him and the principal negotiated on behalfof the latter by 
the agent, bas become indebted to the principal, isto do his best to collect all 
the money that he can [n the circumstances, and he is entitled to exercise his 
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discretion in deciding that It Is mora prudent to take what he can in. cash at the 
moment, and give the third party time for paymsat of the balance. 


The plaintiffs employed the defendants to conduct transactions for the 
purchase and sale of certain commodities. The defendants executed such 
transactions with three parties, the transactions all closing with balances due 
from those partles to the plalnotiffz, the principals, Each of the third 
parties was in financial difficulties. Tho defendants as commission agents had 
in the ordinary course in each case condacted the transactions in their own 
name, and taken a settlement from the third party for the whole balance of the 
account between them and that paity, themselves apportioning that total sum 
between the different creditors including the plaintiffs. The plaintiffs having 
sued the defendants to recover the balances outstanding to them from the 
third parties : 


Held, that the defendants’ duty as genis to the plaintiffs as thelr 
principals was lo exercise due akill and care and judgment in recovering what 
money they conld, and that the plaintiffs bad falled to discharge the burden 
which lay cn them of proving that the defendants had failed in that duty. The 
case was not one in which the agent's authority was presumptively only to 
settle In cash in respect of transactions with third partles, or la which the agent 
bad given up any valuable right or thing nbich he should not have given up 
except agalnat cash, i 

Blumberg v. Life Interesis and Reversionary Securities Corperation (1), 
Williams v. Evans (a); and Page v. Westacot? (3) distinguished. 


Order 41, rule 31 of the Code of Civil Procedure requires that the judgaent 
of the appellate Court shall bs in writing and shall state various matters and 
" shall at the time that it is pronounced be signed and dated by the Judge ox 
by tbe Judges concurring therein." The rule does not sey that if its requlre- 
menis are not complied with the jadgment shall be a naullity, neither doss it 
sta‘o any definite time within which it is to be fulfilled, the ime being left to 
be defined by what {s reasonable. The rule from its very nature is not intended 
to affect the rights of parties affected by a judgment. It is intended to secure 
certalnty in the asoectalnment of what the judgment was 


An appellate judgment of the High Court was delivered by ona judge, the 
other concurring. The former judge went oo leave before signing the judgment 
which was signed by the second Judge : 

Held, that this defect was merely an irregularity, and a defect whlch the 
Court had an inherent jurisdiction to cure. The difficulty was in any event 
disposed of by sections 99 and 108 of the Code of Ciril Procedure. 


Privy Council Appeal No. 133 of 1936 from a judgment and 
decree of the High Court, Lahore, dated February s2, 1933 
(Harrison and Agha Haider, //.), substantially reversing a 
decision dated May 31, 1926, of the Senior Subordinate Judge, 
Sialkot. 

(1) [1897] 1 Ch. 171. 

(a) [1865] L. R. 1 Q. B. 553. 

(3) [1894] 1 Q. B. 272a. 
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The plaintiff-appellants, a firm of merchants, employed the 
defendant-respondent firm, Nand Ram Das—Atma Ram, as agents 
to conduct ‘transactiona in sugar and the purchase of gunny bags. 
Transactions carried out by the respondents with three third 
parties under this course of business resulted in balances owing to 
the plaintiff principals, Meanwhile the third parties proved to be 
in financial embarrassment. The plaintiffs kaving sued the 
defendants for the sum due to them on the transactions after 
making allowance for money actually recovered by the defendants 
&nd paid to tbe plaintiffs, the Subordinate Judge held that they 
were entitled to recover, The High Court over-ruled that decision, 
and the plaintiff principals now appealed to His Majesty. 


C. S. Rewcastle, K. C. and Dingle Foot, for the Appellants: 
The respondent agents are liable to the appellants for the fums due 
to the latter from the third parties if only because their failure to 
realiss the debts due from the third parties is the result of 
negligence on their, (the respondents’) part. The third parties 
having turned out to be in financial embarrassment, the respondents 
fatled to exercise the degree of skilland care which was required 
of them in the circumstances, and which the appellants were 
entitled to expect. 


The respondents, it is submitted with confidence, are liable for 
the whole of the amount still due from the third parties, on the 
ground, further, that it was their duty, as it generally is the duty of 
an agent, to receive cash in settlement of the transactions. The 
respondents were rot entitled to give credit without receiving from 
their principals express instructions to do so. (Counsel referred 
to the English authorities shewing that an agent’s duty is by 
presumption to settle in cash.) 


& P, Khambatta, for the Respondent agents: The appellants 
have fallen far short of proving that the respondents have been 
guilty of any negligence in this matter. It is submitted, on the 
contrary, that the facts establish that the respondents, in the exercise 
of a discretion which was theirs, have acted reatonably and to 
the best of their ability in making the best possible bargain in the 
circumstances to ensure ultimate repayment. The agents have 
acted throughout reasonably and properly, nor was their authority 
limited only to effecting cash settlements. In those circumstances 
there was a burden on the priocipals of proving negligence in the 
agents, which burden they hrva failed to discharge. 
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Their Lordships’ judgment was delivered by 

Lord Wright :—The appellants are a firm of merchants carry- 
ing on business at Sialkot, The respondents are a:firm of commis- 
sion agents in Calcutta, who, from between igrg and 1922, were 
employed by the appellants to conduct transactions for the purchase 
and sale of sugar and the purchase of gunny bage. The question 
in this appeal relates to three transactions executed by the respon- 
dents on behalf of the appellants in accordance with this course of 
business These transactions were duly closed by the respondents 
with the other parties, and in the result three sums of money were 
respectively dus on the balance of the transactions from Diwan 
Chand-Amar Chand Rs. 1,275, from Chatter Bhuj Dossa Rs. 8,670, 
from Kalu Ram Kanhaya Lal Rersro, This was the position when 
the transactions were closed in October, r920. But the three parties 
were in financial difficulties and in the result the respondents 
succeeded in obtaining payment of a part only of this indebtedness, 
This action was brought to recover from the respondents the 
differences between the sums due from the third parties and the 
sums of indebtedness set out above, Tho largest debtor was the 
firm of Chatter Bhuj Dossa, from whom in the result when the firm 
became insolvent in May, rogs, there was still à considerable sum 
outstanding. The respondents had taken hundis on account in 
March, roar, and renewals in October, 1921, but no cash payment 
had been obtained save Rs764-15-3. The hundis which were 
taken were in the 1espondente' favour and included sums other than 
those due in respect of the transactions conducted for the appellants. 
The respondents as commission agents bad in the ordinary course 
in each case conducted the transactions in their own name and taken 
a settlement from the third party for the whole balance of.the 
account between them and that party, themselves apportioning that 
total sum between their different constituents, including the appel 
lants. The appellants, for whom they had acted on that account, 
were not consulted before the hundis were taken, nor did they give 
any express authority to the respondents to accept hundis The 
claim in the action was io recover the outstanding balance due to 
the appellants from the third parties, after giving credit in reduction 
for money actually recovered and paid over to the appellants by 
the respondent s The course of business in regard to the other two 
firms was the same, save that in their cases the debts for the 
balance became ultimately time-barred. 


The Subordinate Judge held that the respondents were liable 
to-pay to the appellants the sums not recovered from the third 
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parties, on the ground that the respondents as agents in giving 
credit to the third parties instead of recovering money from them 
did so at their risk, especially if the third parties’ financial position 

was shaky, and were therefore answerable to the appellants as their 
principals for the amounts of the debts ultimately not recovered. 
In other words, he held that the agent was liable for the loss 
accruing to the principal by the insolvency of ths debtor to whom 
he had given long credit. He also dealt with questions of interest 
and other matters of account. From this judgment appeal was taken 
tothe High Court. That Court reversed the judgment of the 
Subordinate Judge, apart from questions of oe to which 
reference will be made later. 

The High Court were unable to accept the statement of principle 
which has been quoted above asthe principle on which the Sub- 
ordinate Judge proceeded. In their opinion, the true principle was 
that the duty which the respondents as agents owed to the appellants 
their principals was to exercise due care, skill and judgment in 
getting in what they could by making the best bargain possible 
under the circumstances, The Court held that in the present case 
it was for the appellants es plaintiffs to prove that the respondents 
as defendants had failed in that duty, and bad been guilty of 
negligence, and that they had failed to do so. On the contrary the 
Court held on the evidence tbat it was established that the respon- 
dents did all that was reasonably possible and that it was no 
fault of theirs that the realisations were not larger than they were. 
They accordingly varied the judgment of the Subordinate Judge by 
reducing the decretal amount to Rs. 5,¢19-8-3, which represented 
the money actually collected by the respondents in respect of the 
three debtors, to gether with interest from the date of the institation 
of the suit until payment at 6 per cent. per annum. 

Their Lordships are in agreement with the High Court as to 
the principles to be applied. They have also considered the 
evidence in the case and sre of opinion that the conclusions of fact 
arrived at by the High Court are fully justifed. On the question 
of principle, their Judgment is that the cage in question depends on 
determining what is the duly of an agent in a case where the third 
party, debtor to the principal, is financialiy embarrassed. His duty 
then, in their judgment, is to do his best to collect all he can in 
the circumstance « It may be that it is more prudent not to press 
the debtor into immediate bankruptcy, but to take what he can 
in cash at the moment and to give time for the balance. This 
is what tho respondente did in this cate, They recovered a subs 
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tattial amount of the indebtedness and there is no evidence that 
they could have recovered more, The evidence is that they could 
not, The appellants’ Counsel have strenuously contenJed that the 
respondents are liable for the whole amounts eventually left out- 
standing, on the ground that an agent is in general bound to 
receive cash in settlement of debts due to bis principal, and has no 
right to give credit without express instructions from bis principal, 
whereas in the present case the appellants gave no such instructions, 
and the respondents did not even ask for instructions until a later 
date after they had accepted the hundis On this point it is 
retorted that the appellants took no notice of this request for 
instructions, But apart from that their Lordships are of opinion 
that the propositions relied on by the appellants are not applicable 
to a case like this. There are various authorities to the effect that 
an agents authority is at least presumptively to settle in cash, in 
the absence of express authority to the contrary effect or of an 
authority by custom or usage. Thus in Blumberg v, Life Interests 
& Reversionary Securities Corporation (1) tbe question was whether 
a valid tender of mortgage money had been made; it was held 
that it had not because it had been mede by cheque, which was not 
a good tender. Again in Williams v. Evans, (2) it wastbeld that 
a purchaser at an auction sale could not claim that he had paid 
the purchase price as against the seller, when he bad purported 
to do so by giving a bill of exchange tothe auctioneer. That was 
no payment to -discharge tbe purchaser as against the seller. 
Similarly, in Sape v. Westacott, (3) an agent was held liable for 
parting with a licence against a cheque which was dishonoured, 
whereas he was only authorised to do so against cash. It is not 
necessary to multiply autborities on this point, But the position 
here is very different. This is a case where, the debtor being in 
financial difficulties, tbe azent zeta all the cash he can and does his 
best to secure cash for the residue of the debt, thinking it best to 
give the debtor some time to pay. There is not here any question 
of an authority limited to receiving cash, nor is the agent giving 
up any valuable thing or right which he should not have given 
up save against cash. In fact his duty is to do the best be can 
to get cash. The onus ison the plaintiff in such a case to prove 
that tbe agent has failed in that duty and that the plaintiff has 
sufferod damage which he can only do by showing tbat the agent 
could have realised more cash in the circumstances of the case 
than he actually did. The onus is on the plaintiffto prove the 


(1) E 1 Ch. 171. (a) [1866] L4 R, 1 Q. B. 354. 
(3) [1894] 1 Q. B. 272. , 
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breach of duty and the damage. An old case, Xwssedl v. Palmer 
(1) illustrates that principle. The defendant was an attorney 
who, by his negligence, had failed duly to charge a judgment- 
debtor in execution, so that he was released from the prison in 
which he was held in respect of the debt. It was decided that 
the defendant was not liable for the whole debt but only for such 
part of itas might have been realised by execution, because the 
action sounded only in damages, So inthe present case the res- 
pondents did not become guarantors of the debts on the debtors' 
insolvency. They could only be made responsible for the debts 
to the extent that it could be established (1) that they were negli- 
gent in seeking to realise them and (s)that loss resulted to tbe 
appellants from that negligence. Their Lordships agree with the 
High Court that the appellants have failed on both points. 

A subsidiary question was raised about the interest claimable 
onthe sams actually received. The High Court awarded interest 
from the institution of the suit, whereas tbe appellants have 
claimed that they are entitled to interest from the date of the 
demand, which was the aznd July, 1922, the date of the institution 
of the suit being „the gth May, 1923. The amount involved is 
trifling and no question of principle is involved on the facts of 
this case, which in their Lordships’ judgment do not take -the 
case out of the ordinary common law rule recently discussed by 
this Board in Bengal Nagpur Railway Co. v. Kutfang Ramji (a). 
Their Lordsbips will not repeat what was there said, In the 
present cage no custom or contract to pay interest was proved, 
and further no reaton has been shown for treating tbe debt asa 
debt in equity to which equitable rules as to recovery of interest 
can apply. In any case this question is not such as in the facts 
of the case to be a proper subject for invoking the appellate juris 
diction of this Board. 

A further point was raised by the appellants. They urged 
that the Jadgment of the High Court appealed from was not a 
valid judgment because it failed to comply with Order XLI, rule 
31, of the Code of Civil Procedure. The, relevant facts on this 
issue are that the hearing in the High Court was before two Judges, 
Harrison and Agha Haider JJ. and was actually delivered 
by the former Judge, the latter agreeing. The judgment was 
delivered on the 22nd February, 1933, but Harrison J. went on 
leave before signing the judgment, which was signed by Agha 
Haider J., the Deputy Registrar appending a note that Harrison 
J. had gone on leave before signing the judgment he delivered. 

(1) (1767) 2 Wils, K, B, 395. (2) (1937) L. R, 6$ 1, A. 66; 67 C. L. J.155. 
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Order XLI, rule 31, requires that the Judgment of the Appel 
late Court shall be in writing and shall state various matters, and 
“shall at the time that it is pronounced be signed and dated by the 
Judge or by the Judges concurring therein.” 

The rule does not say that if its requirements are not com- 
plied with the Judgment shall be a nullity. So startling a result 
would need clear and precise words. Indeed the rule does not 
even state any definite time in which it is to be fulfilled. The time 
is left to be defined by what is reasonable. The rule from its very 
nature is not intended to affect the rights of parties to a judgment. 
It is intended to secure certainty in the ascertainment of what the 
Judgment was. Itis arule which Judges sre required to comply 
with for that object. No doubt in practice Judges do so comply, as 
it is their duty to do. But accidents may happen. A Judge may die 
after giving Judgment but before he has had a reasonable opportunity 
to sign it. The Court must have inherent jurisdiction to supply such 
& defect. The cise of a Judge who bas gone on leave before signing 
the judgment may call for more comment, but even so the con- 
venience of the Court and the interest of litigants must prevail, 
The defect is merely an irregularity. But in truth the difficulty 
is disposed of by sections 99 and 108 of the Civil Procedure 
Code. Section gg provides that no decree shall be reversed or 
substantially varled ror shall any case be remanded in appeal on 
account of . . . any error, defect or irregularity in any pro- 
ceedings in the suit not affecting the merits of the case or the 
jurisdiction of the Court. That section comes in the part dealing 
with appeals from original decrees. But section 108 applies the 
same provision to appeals from appellate decrees and it is always 
in the discretion of tbe Board to apply the principle on appeal 
to His Majesty in Council. In their Lordships’ judgment the 
defect bere was an irregularity not affecting the merits of the 
case or the jurisdiction of the Court, and is no ground for setting 


aside the decree, 
Various caseson similar irregularities which have come before 


the Courts in India have been cited. Their Lordsbips do not 
find anything in these authorities to affect their decision here. 

Their Lordships are of opinion that the appeal fails and should 
be dismissed with costs, 

They will humbly so advise His Majesty. 

JVekra & Co.: Solicitora for the Appellants, 

T. L, Wiison & Co: Solicitors for the Respondents. 


RG Ce Appoal dismissed, 
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PRESENT: Lond Wright, Loni Romer, Lord Porter, Si» Shadi Lal 
and Sir George Rankin. 


KUMAR KAMALARANJAN ROY 
v. 


THE SECRETARY OF STATE. 


[ ON APPEAL FROM THE Hioa COURT or jODICATURE AT 
Fort WILLIAM Lm BENGAL. | 


Lcmd-—Seiilemsnt af estates—Costs—Apportionment ameng pciniders~Sale 
of estate fer recovery ef arrears of lond revenus—Annnuleeni of under- 
tenures by gurchaser—Undischarped liability of painicars for settlement 
costs — Whether receserable from $urchaser —Sales of Land Jer Arrears ef 
Revenue —( Beugal Act XI of 1859) Section 37—Bengal Tenancy Act (VIII 
of 1885), Section 114 (1), (3) —Bengal Pubie Demands Recovery Act (111 
af 1913). 


Section 114 of the Bengal Tenancy Act, 188s, falls within Chapter V of the 
Act, which deals with the preparation of a record-of-rights in respect 
ot land in m local area, and with the settlement of rents between landlords and 
tenanta. 


Where a purchaser annuls under-tenures under section 37 of the Act of 1859, 
those under tenures cease to exist, and therefore all charges on the petnidary’ 
interests similarly cease aud determine, Accordingly, assuming an apportion- 
ment of settlement expenses oo patnidars under section 114 of the Act of 1835 
to be a charge oa their estate—the charge oeases to exist when the purchaser of 
the estate has exercised his right of annulling the onder-tenores under section 47. 


Tho liability imposed by section 114 of the Act of 1585 is, as indkated by 
the machinery laid down by the section, (which machinery Includes certificate 
Sroceedings as for recovery of an arrear of land revenue), confined to the 
specific person against whom the certificate creating the debt imposed by the 
section is filed. The provisions of- the sectlon are Inconsistent with a 
liability shifting from the certificate debtor to any new landlord to whom the 
estate may pass. The hability imposed by the section fs not expressed to ba 
on those who are the landlords and occupiers from time to time as loog as any 
part of the apportioned expenses 1 outstanding, and accordingly does not, 
where patnidars have failed to pay thelr share of the apportionment, 
pass to the purchaser of an estate who annuis the parmi estates which form 
part of it 

Rule 414 of the Bengal Survey and Settlement Mannal, does not purport to 
deal with a case of the annulment of under-tenures, but only with death, transfer 
or abandonment, and abandonment does not include annulment The rule 
therefore has no applicatlon to the case where the purchaser of an estate 
annuls under section 37 of the Ant of 1859 the under-tenyres In Bad of which 
settlerpent costs are till outstanding. : 
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Consolidated Privy Council appeal No, 68 of 1937 from decisions 
of the High Court of Judicature at Fort William, Bengal, (Surendra 
Nath Guka and Bartley, JJ.) dated March 27, 1936, reversing 
two decrees of the District Judge, Murshidabad, dated july 17, 
1933, reversing two decrees of the Subordinate Judge, Murshidabad, 
dated February 38, 1933. 

The plaintiff appellant was the purchaser under the Sales of 
Land for Arrears of Revenue (Bengal) Act, 1859, of an estate in 
respect of which settlement operations had been completed shortly 
beforehand. The expenses of the settlement had been appor- 
tioned among zsmindars and pat nidars, and some of the latter 
had failed to pay the sums apportioned against them. The pur- 
chaser proceeded after purchase to annul the patni estates or 
under-tonures as he was entitled to do under section 37 of the 
Sales of Land for Arrears of Revenue (Bengal) Act, 1859. The 
Government demanded from the purchaser payment of the sums 
due in respect of the under-tenures which had taken Over, and he, 
having paid those sums under protest, brought two actions to 
recover the different sums so paid. ‘lhe Subordinate Judge 
dismissed the actions, but the District Judge reversed that 
decision. On appeal the High Court reversed the decision of the 
District Judge, and ordered that the actions should be dismissed, 


The plaintiff purchaser now appealed to His Majesty. The facts 


are fully stated in the judgment of the Board. 


A, M. Dunne, K. C, Sir T. J. Strangman and C, Bagram 
forthe Appellant Purchaser. ‘The plaintiff purchased this estate 
free from all encumbrances. To deal first with the argument 
under rule 414 of the Bengal Survey and Settlement Manual, 1917 : 
even if that rule has the force of law, and it is submitted that it 
has not at any rate in the sense in which it is sought to impute that 
force to it, it has no application to a case such as the present. 
The rule refers to the death of a tenant and to the transfer or 
abandonment of his tenancy. The annulment of his tenancy by a 
purchaser under Section 37 of the Act of 1859 does not fall into any 
of those categories and accordingly is not affected by the Rule. 
Moreover, the purchaser does not by carrying out the annulment 
becomes a person in possession of the patnidars’ interests. Tho 
conditions of the rule are accordingly not satisfied, and it can have 
no application, 

Section 114 of the Act of 1885 also does not have the effect 
ofsaddling the purchaser with thess unpaid costs Those costs 
are on the patnidars themselves in respect of the land. They are 


~ 
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not a charge on the patnidar's interest in the land, and in any case, 
the purchaser does not come on the scene as being in any sense 
the successor iu interest of the patnidar whose estate has simply 
been annulled. 


J. Millard Tucker, K. C. and J. M. Pringle, for the Respondent ; 


It is submitted on two main grounds that tbe appellant purchaser 
is liable for the amounts in question, (A) The costs of the 
settlement as apportioned on the patnidare constitute a charge on 
their interest in their land as distinct from being a charge on them 
personally. The charge being on the land, and the purchaser being 
& successor to the patnidar's interest in the land, he becomes 
liable for tbe sum which is charged on the patnkdar's interest in the 
land. (B) Section 114 of the Act of 1885, on its tme construction, 
provides that the liabilities for settlement costs shall be, not on 
any persons who are landlords, tenants, or occupiers at any specified 
time, but on any persons who are landlords, tenants or occupiers at 
any time for as long as any part of the settlement costs is still 
outstanding. The purchaser has become a landlard, tenant or 
occupier while certain costa apportioned on patnidars whose estates 
he has annulled are outstanding. He is accordingly within the 
provisions of the section, it is submitted, and is liable for the un- 
satished amounts. 

C. A. Y. 

Their Lordships’ judgment was delivered by 

Lord Wright :—The appellant in these. consolidated appeals 
is the purchaser of a zemindari estate sold under the provisions of 
Act XI of 1859 for the recovery of arrears of land revenue. The 
question is whether he is liable, after he annulled as he was 
entitled to do under section 37 of Act XI of 1859, the under- 
tenures, for the unpaid balance of the costs of the preparation of a 
record-of-rights of the estate, which had been duly apportioned on 
the patnidars of the estate before the purchase by the appellant 
of the estate and the annulment of the under-tenures. The 
appellant was plaintiff in the action ; he had paid under protest the 
amount dema nded from him by the Government and was claiming 
repayment, 

The facts are short and not in dispute, The estate in question 
is in the District of Marshidabad. In 1923 setilament operations 
were commenced and there were completed in November, 1928. 
Thereupon the provisions of section 114 of the Bangel Tenancy 
Act, 1885, came into effect. ‘These provisions so far as releyant 
are ap follows ;— 
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“Section 114 (1}—When the preparation of a record-of-rights 
has been directed or undertaken under this Chapter, in any case 


, except where a settlement of land-revenue is being or is about to be 


made, the expenses incurred in carrying out the provisions of this 
Chapter in any local area, estate, tenure or part thereof (including 
expenses that may be incurred at any time, whether before or atter 
the preparation of the record-of-rights, in the maintenance, repair 
or restoration of boundary marks and other survey marks erected 
for the purpose of carrying out the provisions of this Chapter), or 
such part of those expenses as the Local Government may direct, 
shall be defrayed by the landlords, tenants and occupants of land | 
in that local area, estate, tenure or part in such proportions and in 
such instalments (if any) as the Local Government, having regard 
to all the circumstances, may determine.” 
+ * * + + * 

* (s) The portion of tbe aforessid expenses which any person is 
liable to pay shall be recoverable by the the Government as if it 
were an arrear of land-revenue due in respect of the said local arree, 
estate, tenure or parr 

* * * + + 

The settlement having been completed the costs which in the 
first instance were borne by the Government, were apportioned 
in accordance with an order of the Governor in Council dated the 
tath June, 1928, as between landlords and raiyats and in particular 
permanent tenure-holders whose rent was fixed in perpetuity were 
to pay their own share of the costs and that of the landlords 
superior to them. The patnidars were accordingly liable-to pay 
the whole of the r5 annas per acre share which was apportioned 
as the liability -of the landlords iu respect of the total cost of 
Rs. 1-8 per acre. The raiyat's share was thus 9 annas per acre. 


On.the 28th March, 1930, the appellant purchased the estate 
in question, which was No. 7 in the Murshidabad Collectorate, and 
lay within the limits covered by the record-ofrights, in a revenue 
sale held under the provisions of Bengal Act XI of 1859. At that 
time the patnidars had paid some part of the amounts apportioned 
on them, but some balances were still unpaid. In respect of these 
unpaid balances, the certificate procedure under the Bengal Public 
Demands Recovery Act, 1913, came into force, in particular 
tection 8, which provides that on the service of notice of a certi- 
ficate under section 7 of the Act, the certificate debtor is debarred 
from transferring or delivering any of bis immovyeable property in 
the district in which the certificate is filed or any interest jn that 
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property, and that the amount due from time to time should be à 
charge on the immovesble property of the certificate debtor 
wherever situate, to which any subsequent charge was postponed. 
It appears and is not contested that certificates complying with 
the Act were duly signed and filed by the certificate officer ia 
respect of the arrears of the apportioned costs and notices duly 
served on the defaulters, The xemindars duly paid such amounts 
as were apportioned against them. 


Thereafter in 1930 the appellant purchased the estate under , 


section 37 of the Act XI of 1859 which is in the following 
terms i— 

“SECTION  37.— Tbe purcharer of an entire estate io the 
permanently-eettled Districts of Bengal, Behar and Orissa, sold 
under this Act for the recovery of arrears due on account of the 
same shall acquire tbe estate free from all encumbrances which 
ray bave been imposed upon it after the time of settlement ; 
and shall be entitled to avoid and anpul all undertenures and 
forthwith to eject all under-tenants, with the following A 
tiong =” 

It bas been held by this Board in the case of Turner Morrison 
& Co, v. Adonmokan Chosedkury (1), that fhe section distinguishes 
between incumbrances and undertenures. Encumbrances are 
wiped out by the sale ; in the care of under-tenures the purchaser 
is entitled to avoid and annul and it isonly on his doing so that 
be can ej:ct all under-tenants. In the present case the appellant 
immediately after the purchase annulled all the under-tenores, 
that is the patnis or estates of the patnidars in question, the rights 
of the raiyats being preserved by the proviso to section 37. It is 
not contested that the appellant duly annulled the patiidars’ estates, 
which thereupon became void and ceased to exist, 

Thereupon the certificate cfficer purported to transfer the 
certificates in regard to the patnidars who were aiill in default 
into the name of the appellant and caused notices and copies of 
the certificates to be served onthe appellant and demanded pay- 
ment of the amounts from him. He paid under protest and brought 
the present actions for cancellation of the certificates filed Lanet 
him and for the recovery of the amount so paid. 

The Subordinate Judge decided in favour of the respondent, 
His judgment, which was quite short, proceeded on the footing 
that because the appellant was in possession of the lands of the 
patnidars in respect of which the costs were assessed, he was liable 


(1) (1931) L. R. $8 V. A, 440 ; 34 C. L, J. 468. 
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for the costs. In particular he proceeded on rule 414 of the 
Bengal Survey and Settlement Manusl, which is in the following. 
terms ?— 

“RULE 414.—I1f before the amounts are collected a landlord or 
tenant dies or transfers or abandons bis estate ortenancy or any 
part thereof, reccvery may be made from the person in ones 
of the former holder's interest.” 

On appeal the District Judge reversed that decision. He held 
that the terms of rule 414 did not apply to a case of the annulment 
of the patnidars' estates, the appellant not being in possession as 
successor in intereat of the patnidars but of the zemindar, and 
also that the assessment was not made ona possession in the land, 
but upon a person's interest in the land. He held that the appel- 
lant was entitled to recover with costs and with interest at 6 per 
cent. on the decretal amount. 

On appeal, that decision was n verred. by the High Court, 
and the suits were dismissed with costs Their judgment seems 
to have been based substantially, if not entirely, on the terms of 
rule 414 of the Manual above referred to ; they said, “the con 
clusion is irresistible that the plaintiff in the case before us having 
obtained possession of the lands appertaising to the patnis which 
were annulled by his purchase ata sale for arrears of revenue, 
was the person from whom the costs of the settlement operations 
were recoverable." 

On the hearing of the appeal before their Lordships, the res- 
pondent's Counsel hava not sought seriously or perbaps at all to 
upbold the reasons given for deciding in their favour by the 
Courts below, They have based their right to uphold the jndg- 
ment below on two grounds which do not appear to have been 
taken below and which certainly dre not discussed by the Sub- 
ordinate Judge or.by the Judges of the High Court. Counsel 
are unquestionably entitled to uphold a judgment on any proper 
ground of law, but their Lordships regret that they bave to 
decide on these new submissions without any help from the Judges 
in India. 

As to rule 414 of the Manual which was relied on in the Courts 
below, it is enough to say on the construction of tbat rule that it 
does not purport to deal with a case of the annulment of under- 
tenures but only with death transfer or abandonment. Abanion 
ment cannot in their Lordships’ judgment be construed as inclu 
ding annulment. If, however, it were so construed, then no 
statutory authory to justify that provision of the rule has been 
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produced to their Lordships, which accordingly would be P.C, 
“invalid. ; 1938. 

The appeal before their Lordships bas been argued on two p... Grain 
main alternative bases. One is that the apportionment is a charge 


onthe land or more accurately on tbe patnidar estate or interest The Secretary of 


inthe land. The other is tbat the liability imposed under section State. 
114 is not upon those who are landlords’ tenants or occupiers at —— perd Wright. 
any specified time but upon those who'sre landlords, tenants and NE 


occupiera from tims to time so long as any part of the apportion 
mont is Outstanding. 

As to the first contention, their Lordships do not think it 
necessary to decide whether the apportionment constitutes a charge 
on the patni esta te or whether it is an impost on the petnidar in 
respect of his estate, as has been held by the Indian Courts. They 
will assume for purposes of this argument, without deciding that 
itis a charge on tbe estate. But when the purchaser, under mec. 
tion 37, of the entire estate clects to avoid and annul under-tenures, 
they cease to exist. The power under the section is in the most 
absolute terms, subject only to the express exceptions set out in 
the section but these are not material in this case. It seems 
incontestable in principle that when an interest charged is avoided 
and determined the charge upon it must also cease and determine, 
There cannot bea charge upon nothing. The charge depends on 
the existence of the interest charged, Just as an under-lease depends 
on the head lease and falls when the latter falls or is forfeited. On 
this ground, the respondent’s first contention must fail. 

His second contention depends on the conatruction of section 
114 (1) and (3) of Bengal Tenancy Act. It involves among other - 
difficolties reading into the section words which are not expressed, 
namely, from time to time.  Sub-section (1) provides for the defray- 
ment of the expenses by the landlords, tenants and occupants of land 
in that local area, estate, tenure or part in such proportions and 
m such instalments, if any, as the local gcvernment, having regard 
to all the circumstances may determine. The machinery for 
carrying this provision into effect has already been described. 
That machinery includes the issue of a certificate addressed toa 
particular person, whicb, whatever else it does, enables execution 
to be levied against sll his immcveables wherever situated and 
eatablisbes a prior charge on these immoveables in the relevant 
district. It also prcvides for devolution of the liability on his 5 
death. Sub-section (3) of tection 1174 provides for recovery by 
the certificate proceeding as if the debt were an arrear of land 
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revenue. The proceedings so provided for point, in their Lord- 
ships’ judgment, to the certificate creating a debt as against the 
specific person against whom the certificate is filed ; the debt is 
to be executed against his estate, with stringent safeguards against 
bis parting with that estate and is to passon his death. All these 
provisions seem quite inconsistent with a shifting liability passing 
from the certificate debtor to apy new landlord to whom the 
estate may pass, The fact seems to be that the various Acts have 
provided for all contingencies as to transmission and devolution 
of the estate, but have not provided for the special case in which 
the patni estate is not transmitted or devolved, but annulled and 
determined. It may be that there is here a casws omissus, but if 
so that omission can only be supplied by statute or statutory action. 
The Court cannot put into the Act words which are not expressed, 
and which cannot reasonably be implied on any recognised 
principles of construction. That would be a work of legislation, 
not of construction, and outside the province of the Court. It 
is said that it is reasonable that the holder of the estate from time 
to time who geta the benefit of the survey should have to bear 
the cost till itis entirely discharged and also that in practice this 
principle has been assumed and acted upon. That may well be 
eo. But the question having been raised must be decided on 
legal principles and on tbe relevant statutes. If these do not 
give any such powers asthe respondent claims, the difficulty can 
only be remedied by a change in the law. 

Their Lordships are of opinion that the appeal should be 
allowed, that the decree of the High Court should be set aside 
and the decree of the District Judge restored, and that jt should 
be ordered that the respondent pay the appellants’ coats of this 
appeal and in the Courts below. 

They will bumbly so advise His Majesty. 

W. W, Box & Co,: Solicitors for the Appellant, 

Sotator, India Offices Solicitors for the Respondent. 


R. C, C. Appeal allowed. 
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CIVIL REVISION. 
Before Mr. Justia B, K. Mukherjea. 
KAILASH CHANDRA BHAUMIK 


p. 
RAM KANAI CHAKRAVARTI AND ANOTHER * 


Bengal Agricultural Debtors Act (VHI B. C. of 1936), Section a$—Stay ef 
procesding by Civil Couri—' Debt’, meaning of— Purchaser of equity af 
redemption, against whem mortgage decree was passed, if c debtor. 

It is not open to a Civil Court on receiving a notice under Section 44 of the 
Bengal Agricultural Debtors Act to investigate the question as to whether the 
applicant before the Board was a debtor or not but this has to be decided 
by the Board: 

Nursingdas Tunsookdasy Chogemull (1); Harish Chandra Pal v. Chandra 
Nath Saha (2) and Seilabala v. Nityananda (3) referred to, 

A debt as defined in the Bengal Agricultural Debtors Act includes all 
Hiabilities of the debtor in cash or kind, secured or unsecured, whether payable 
under a decree oc order by a Civil Court or otherwise or whether payable 
presently or in. future. i 

So a purchaser of the equity of redemption who was madas a party to the 
mortgage sult and against whom the usual mortgage decree was passed was a 
debtor within the meaning of the law. 

Application under section 115 of the Code of Civil Procedure 
by one of the Judgment-deb'ors. 

The material facts will appear from the judgment. 

Messrs. Jilendra Kumar Sen Gupta and Mahendra Kumar 
Ghose for the Petitioner. 

Messrs. Chandra Sekhar Sen and Bhabatosh Chakravarty for 
the Opposite Party. 

C A Y, 

The judgment of the Court was as follows : 

The petitioner is one of the Judgment-debtors in & proceeding 
for execution of a mortgage decree and the Rule is directed against 
an order of the Munsif, 3rd Court, Sudharam, dated r5th Novem- 
ber, 1937 refusing to stay the execution proceedings after receipt 
of & notice from the Debt Settlement Board under section 34 of 


* Civil Revision Case No. 93 0f 1958, against the order af S. K. Sen, Esq., 


District Judge, Noakhali, dated 17th January, 1938, reversing that of G. P. 


Paltt, Esq , Munsiff, ard Court, Sudharam, dated 15th and 16th November, 1937. 
(1) (1937) 42 C. W. N. 293. 
(2) (1938) 42 C. W, N. 411. 
(3) (1938) 42 C. W. N. 415. 
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1938. 
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the Bengal Agricultural Debtors Act, The facts necessary for the 
purpose of this R. ile may be shortly stated as follows : 

The opposite party No. r is the mortgagee decree-holder who 
obtained a mortgage decree on gth April 1931. The original 
mortgagor is opposite party No. 2 and the petitioner is the pur- 
chaser of one of the mortgaged properties at an execution sale and 
he has acquired the other property by inberitance and partition 
after the death of his father who purchased the same at a private 
male, He wasimpleaded as a defendant in a mortgage suit and the 
usual mortgage decree was passed. The mortgaged properties 
were put up to sale nnd purchased by the decree-holder on 27th 
July, 1933. The sale was subsequently set aside and the present 
application for execution was madein 1937. After the execution 
próceedings were started, the petilioner made an application to the 
Debt Settlement Board under section 8 of the Bengal Agricultural 
Debtors Act and the Board issued a notice to the Court under 
section 34 Of the Act. The Munsif before whom the execution 
case is proceeding at first granted a stay but later on vacated the 
order on the ground that the petitioner was not a debtor and 
consequently was not competent to present any application for 
settlement of his debts under section 8 of the Bengal Agricultural 
Debtors Act, Against this order, there was an appeal taken to the 
Court of the District Judge of Noakhali and the learned District 
Judge dismissed the appeal and upheld the decision of the trial 
Court. It is conceded before me that the appeal was misconceived 
and incompetent in law and I have been invited by this Rule to 
revise the original order of the Munsif refusing to stay the exe- 
cution proceedings. 

As l have said above, the Maunsif bas refused to. stay the 
proceedings on the ground that the petitioner was not a debtor and 
as such was not competent to come under the Agricultural Debtors 
Act. It is quite true that the condition precedent for giving the 
Board jurisdiction to issue a notice under Section 34 of the Bengal 
Agricultural Debtors Act is the inclusion in the petition under 
Section 8 of a debt in respect of which a suit or proceeding is 
pending before a civil ora revenue Court: pide the case of 
Jagabandhu Saka v. Raskmani Dasya (1). If the proceeding had 
already come to an end by reason of the fact that the debt was 
discharged or satisfied by sale of the judgment-debto’s property 
then there would be nothing to stay and the Civil Court could not 
be called upon to exercise jurisdiction under Section 34. [See the 

(1) (1937) 41 C. W. N. gag. 
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cases of Jagabandhu Roy Chowdhury v. Bhusai Begari (1); and 
Ramendra Nathy. Mandal Dhananjoy Mandal (3)]. In the 
present case, however, there is no dispute that there is a proceeding 


in execution pending before the Civil Court in respect ofa debt : 


and the decree of the Civil Court in the mortgage suit ia conclusive 
evidence ss regards the existence of the debt. 


The contenticn of Mr. Sen who appears on behalf of the 
opposite party is that there might have been a debt and a proceed- 
ing in respect of the same but the present petitioner was not a 
debtor and he could not in law invoke the Jurisdiction of the Bengal 
Agricultural Debtors Act in his favour. What is said is this, that 
he did not borrow any money and was under no personal liability 
to the mortgagee decree-holder. He was the purchaser of certain 
properties which were undoubtedly subject to the mortgage debt 
.but the equity of redemption which he purchased was in law a 
right and not a liability. This contention io my opinion cannot 
succeed. It is not open to a Civil Court on receiving a notice 
under Section 34 of the Bengal Agricultural Debtors Act to 
investigate the question as to whether the applicant before the 
Board was a debtor or not. See the cases of ZVwrsingdas Z'wntoob- 
das v. Chogemull, (3); Harish Chandra Pal v, Chandra Nath 
Saka (4); and Soilabala v. Nityananda (5) This has to be 
decided by the Board under Section a0 of the Act and the decision 
can be revised by the appellate officer appointed under Section 4o 
of the Act. 


But even assuming that the Civil Court is at liberty to enter 
into this question, I cannot accept the contention of Mr. Sen that 
a purchaser of the equity of redemption who was made a party 
to the mortgage suit and against whom the usual mortgage decree 
was passed was not a debtor within the meaning of law, A debt 
as defined in the Bengal Agricultural Debtors Act includes all 
liabilities of the debtor in cash or kind, secured or unsecured, 
whether payable under a decree or order by a Civil Court or 
otherwise and whether payab le presently or in future. There is a 
decree in the present case against the petitioner who is liable to pay 
the mortgage money in default of which the mortgaged property 


(1) (9937) 41 C. W. N, 217. 
(3) (1937) 4a C. W. N. arb, 
(3) (1937) 4a C. W. N. 293. 


(4) (1938) 42 C. W. N. 411. 
(5) (1938) 42 C. W. N. 41$. 
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isto be sold. The fact that he cannot be made personally liable 
does not really affect the question, 

I would, therefore, make the Rule absolute and set aside the 
order of the learned MunsifL The execution proceedings are 
directed to be stayed. 


Having regard to the conduct of the judgment-debtor which is 
not at all honest, I make no order for costs in this Rule. 


P, 2, Rule made absolute. 


Bofors Mr. Justice B. K. Mukherjea, 


SM. KIRAN BALA SAHA 
Ds 
SM. SUNITI PROVA SABHA AND OTHERS,* 


Civil Procedure Code (Act V of 1908), Order 21, rule go Purchaser purchasing 
property after auction sale - Such. purchaser, if competent to apply fer 
setting aside the sale 
The word “mterest” as used in Order ar, rule 90 of the Code of Civil Pro- 

cedure, 1s not limited to proprietary or poesessory interest in the property bat 

extends to'other kinds of interest, pecuniary or otherwise, which is in any way 
affected by the sale. 

A purchaser who purchased the property after execution sle, fs not com- 
petent to apply for setting aside a sale under Order ar, rule 90 of the Code of 
Civil Procedure. 

Application for Revision under Section 115 of the Code of Civil 

Procedure by ths Auction-purchaser. 


The material facts will appear from the judgment. 


Masses. Susajit Chandra Lahiri and Smriti Kumar Roy Chow- 
éhury for the Petitioner. 


No ons for the Opposite Party. 
*Clvil Revision Case No. 345 of 1938, against the ordex of J. Chatterjee, Esq., 


Subordinate Judge of Faridpur, dated the 8th December, 1937, reversing that 
of the First Munsiff, Goalondo, 
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The Judgment of the Court was as follows : 

B. K. Mukherjea, J.:—Tbhis Rule is directed against an 
appellate order passed by the Subordinate Jucge, Faridpur, dated 
Sth December, 1937 reversing the order of the Firet Munsif at 
Goalundo passed in a proceeding under order sr, rule go, Civil 
Procedure Code, 

The facts are not in dispute and the controversy centres round a 
short point. The petitioner is the auction-purchaser at an execu: 
tion sale which was held on 24th June, 1936. The opposite party 
No. 1 took a conveyance of the interest of one of the judgment- 
debtors by a Xodala which was executed on 7th July, 1936, that 
is to say, nearly two weeks afler the sale was beld. She at first 
applied for making a deposit under Order ar, Rule go, Civil 
Procedure Code but the application being rejected she started the 
present proceedirg under Order a1, Rule go, Civil Procedure Code, 
far setting aside the sale on grounds of material irregulmity in 
publishing or conducting the sale resulting in substantial loss 
to her. 

The trial Court dismissed the application on the ground that 
aa the applicant was a purchaser after the sale was held, she had 
no Jews s/amdi to make the application. This decision was 
reversed on appeal and the Appellate Court has come to the 
conclusion that the words “whose interest is affected by the sale” 
as used in Order ar, Rule go, Civil Procedure Code are wide 
enough to include a person who has acquired an interest in the 
property subsequent to the sale, As the Appellate Court held on 
evidence that there had been irregularity in publisbing or conduc- 
ting the sale by reason of which the judgment-debtors suffered loss, 
the sale was set aside. It is against this order that the present 
Rule has begn obtained. 

The only point argued before me is as to whether the opposite 
party who admittedly purchased the property after the execution 
sale is competent to apply for setting aside the sale under Order ar, 
Rule 9o, Civil Pro cedure Code, 

Under Order 21, Rule go, Civil Procedure Code, the decree 
holder, or any person who is entitled to have a share in the 
rateable distribution of assets or whose interests are affected hy 
the sale can apply to the Court to have the sale set aside. The 
words "whose interests are affected by the sale" are certainly 
very much comprehensive and are of wider import than the words 
“person whose immoveable property has been sold” as they occurred 
in the old Act of 1882. It is now settled that the word "interests" 
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as used in this Rulé are not limited to proprietary or poseessory 
interests in the property itself but extends to other kinds of 
interest pecuniary or otherwise which is in any way affected by 
the sale. But whatever the nature of the interest might be, it 
is clear to me from a plain reading of the section that the interest 
must be in existence at the time when the sale takes place and 
must be prejudicially effected by it and if it ia created after the 
sale, it is inconcievable how it can be affected by the sale, and give 
the person a right to set it aside, This view has been taken in 
the cases of Surendra Nath Das v. Alauddin Mistry (1), Khatro 
Mokas Datta v. Sheikh Dihear (2) K. V. A. L. Chettyar Firm v. 
M. P. Maricar (3) and Nikal Chand—Gopal Das v. Pritam 
Singhy4). In all these cases, it was held that the auction-purchaser 
at an execution sale was not competent to make any application 
under Order 21, rule go, Civil Procedure Code inasmuch as. his 
interest was created by sale itself and had ro existence prior to it. 
I am not unmindful of the fact that a contrary opinion has been 
expressed by the Madras and the Allahabad High Courts, on this 
point : vide the cases of Ravinandan v. Jagarnatk (5) and BAabiri- 
setti v. Pakanali Psdda (6), and they have allowed the auction-pur- 
chaser to attack the sale under Order ar, rule go, Civil Procedure 
Code. Mr. Justice Walsh who delivered tbe Judgment in the Allaba- 
bad case was of opinion that a purchaser whose bid was accepted 
atan execution sale incurred certain liabilities inasmuch as he was 
compelled to pay.the deposit and complete the purchase which 
involved the necessity of finding the necessary funds and also the 
necessity of carrying through to fruition the provincial contract 
into which he has entered. The Madras High Court on the other 
hand laid a stress on the fact that the auction-purcbaser was a 
necessary party according to law in a proceeding to set aside the 
tale and consequently he has an interest in the property which is 
affected by the sale which makes him competent to come in and 
apply under Order ar, rule go, Civil Procedure Code, The reasons 
given above do not appear to me to be cogent and they have not been 
accepted by Mr. Justice Mitter in the case of Swrendra Nath Das 
v. Alawddin Mistry (1) referred to above, But even assuming that 
the reason given by the learned Judges are correct, they do not 
touch the present case. The interest, if any, of the opposite party in 
the present Rule was not created even by the sale and he acquired no 


(1) (1928) 49 C. L. J. 207. (4) (1932) LL. R. 14 Lab. 1. 


o (2) (1918) 3 Pat, L. J. $16. (5) (1984) I, L. R. 47 All. 479. 
(3) (1938) I. L, R. 6 Ran, Gar. (6) (1919) 38 M, L. J. 258, 
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rights and incurred no obligations under it as the auction-purchaser 
' would. She is nota necessary party in the sale set aside proceed- 
ing and I have not the least doubt that she does not come witbin 
the purview of Order ar, rule go, C. P. C. 

The result is that this Rule is made absolute. The order of 
the lower appellate Court is set aside and that of the tria] Court 
restored. 

As the purchaser according to the findings of the Courts below 
was the wife of one of the jadgment-debtors and was held to be his 
Benamdar, I direct that each party would bear bis own costs 
throughout, 


P. R Ho Rule made absolnte, 


APPELLATE CIVIL. 
Before Mr. Justice R. C. Mitter and Mr. Justice C. C, Biswas. 


PROVAT CHANDRA SYAM 
vU. 


THE BENGAL CENTRAL PANE LTD. 


Tea garden, lease of, if a lease for agricultural purpose—Ferfetiure — Netice, 

valídiiy a'— Transfer of Property Act (IV of 1882), Section 1144. 

Rearing of tea plants ls an agricultural purpose and a jesse mainly for the 
raising of tea crops would be a lease for agricultoral purpose inspite of the fact 
that tho lessees could not extend tea caltivation without a Heense from the Toa 
Control Board. Sach a lease is excepted from the operation of Chapter V of 
the Transfer of Property Act. 


Even jf à lease is for agricultural purpose, the forfeitures clause in the written 
lease can be availed of by the landlord at any time and it ls not incumbent on 
the landlord to wait till the end of the agricultural year. 


No particular form of notice is required under the law to terminate the 
tenancy forfeited according to a covenant contained in a lense. 


* Appeal from Original Decree No. 170 of 1936, against the decree of T. C, 
Mukherji, Esq., Subordinate Judge, Second Court, Sylhet, dated the agth June, 
1936. 
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Manifestation of the landlord's election to forfeit need not be made before 
the sult and the sult itself would be sufficient: Dwarika Nath Rey Choudhury v. 
Mathura Nath Rey Choudhury (1) referred to. 


Section 114(A) of the Transfer of Property Act contemplates two cl sees of 
cases, (1) where the breach is capable of remedy and (2) where it isnot. In 
oases where the breach is not capable of remedy, all that the law requires is 
that a written notice should be given by the landlord before suit conveying his 
election of forfeiting the tenancy, But If the breech is one capable of remedy 
it is further necessary that he should require the lessee to remedy the breach 
and must give to the lessee reasonable time to do so from the date of service of 
the notice. 

A notke determining a lease of a tea garden was in the following terms : 
“Please take notice that as you bare defaulted in payment of instalment due on 
Icth January, 1936 as stipulated in the agreement dated the 28th Tune, 1935 
the lease io your iavour of the same date (f.e. 28th June, 1935) is determined 
and you are asked to make over possession of the demised garden with buildings, 
fixtures, factories, plants, machineries, crops etc. forthwith.  Fallipg compliance 
necessary action will be taken up against you” 1 


Held, that the notice was in accordance with the provisions of the law. 
Appeal by the Defendant. 
The material facts will appear from the judgment. 


Dr. Sarat Chandra Basak, Messrs. Hemendra Kumar Das, 
Purnendu Choudhury and Hitendra Kishore Roy ChaudAury for the 


Appellant. 


Messrs Atul Chandra Gupta, Jajnesmar. Majumdar, Khiteindra 
Wath Basu, Satyendra Nath Sen, Nirede Kumar Maillik and 
Upendra Chandra Mallik for the Respondents. 


The Judgment of the Court was as follows : 


The defendant is the appellant before us The subject-matter 
of the suit is a tea estate named Longucbarra Tea Estate, of which 
the defendant is the lessee under the plaintiff. The suit is one for 
postession cn the ground that the defendant's lease has been 
determined by forfeiture. To follow the controversy between the 
parties in this appeal, the following facts have to be stated: The 
said Tea Estate originally belonged to the Union Tea and Trading 
Company, comprising an area of 400 Habs, some portions of which 
had already been planted with tea sbrubs and ona portion whereof 
was a factory for manufacturing tea. The plaintiff purchased the 
said tea estate at a Court sale and thereafter two traneactions 
followed between the plaintiff and the defendant, Both these tran- 
sactions were of the same date, namely the goth June, 1935. The firat 


(1) (1916) 24 C. L. J. 405; at C, W, N. 117. 
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is an agreement for sale between the plaintiff and the defendant, It 
is Ext 1,(part IT, page 42). By this agreement, the defendant 
agreed to purchase ths said tea estate, that is to say, tbe lands 
including the factory and the machinery at the price of two lacs of 
rupees free from all incumbrances. The price was not to be paid 
all at once but was to be paid in instalments; and Rs. 10,009 
was paid. by, the defendant on the date of the agreement, 
and the balance of Rs. 1,90,000 was to be paid in rr yearly 
instalments, each instalment being not less than Rs, ro,ooo 
and payable on the rsth day of January every year, the first of 
such instalments to be paid on rsth day of January, 1936 
and the last instalment on the rsth day of January, 1946. Clause 
(9) of the said agreement is material. It states that should the 
purchaser fail to pay any one of the instalments of the balance of 
` tbe purchase money on the fixed date, the vendor would have the 
option of extending the time for payment of the. defaulted instal- 
ment up to three months, but whetber the extension would be 
given or not depended upon his option, and that in case the vendor 
refused to extend the time for payment of any defaulted instalment, 
or if the inst1ilment be not paid within the time so extended by 
the vendor, the whole of the balance of the purchase money then 
remaining unpail would become immediately payable and the 
vendor wonld. be entitled to call upon the purchaser to pay the 
same; and if the purchaser failed or neglected to do -so within a 
month after having been so called upon, the vendor would be 


- 


entitled to rescind the agreement and resell the property after : 


forfeiting all instalments paid up to date and also would have the 
option of suing the purcbaser for specific performance of the agree- 
ment and for damages. The next transaction is a lease executed 
on the same date by the plaintiff in favour of the defendant. Ext 
s is the lease printed at page 50,:part II. The subject-matter 
of the lease was the said tea estate, that is to say, the lands as 
well as the factory and the machineries. The lease is a lease from 
year to year terminable at the end of the year of tenancy by three 
month; previous notice in writing given by either party to the 
other. The rent was fixed at Rs. 1,600 payable on the rsth day. of 
August every year, the first payment to be made on the r5th day 
of August, 1935. In paragraph (2) of the lease, there are..many 
covenants, one of them being in these terms : “ The tenant is not 
to break up or convert any part of the land which is under tea 
cultivation for any other purpose; but'the said tenant shall be at 
liberty to cultivate or ylilise the surplus lands not at present under 
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the cultivation for any other purpose but not so as to affect prejudi- 
cially the said te: estate.” Paragraph (4) of the lease is the clause 
dealing with the right of the lanjlord to re-enter, The material 
portion of the said paragraph is as follows: “ Provided always 
that if default is made by the tenant io the payment of any instal- 
ment in pursuance of the agreement of even date (Ext. 1) and 
made between the parties hereto, or if the tenant or other 
pe son in whom for the time being the term hereby created shall 
be vested, shall hecome insolvent............then and in any of tbe 
said cases it shall be lawful for the landlord at any time thereafter 
to re-enter upon the demised premises or any part thereof in the 
name of the whole and therefrom this demise shall absolutely 
determine," 

The first instalment payable under Ex, 1 fell due on the rsth 
of January, 1936, but same was not paid. On the 16th of Janvary, ^ 
1936, the plaintiff gave a notice in writing to the defendant in 
these ferms : 

"Re: Longucharra Tea Estate in Sylhet. 
Lease dated s8th June, 1935. 
Dear Sir, 

Please take notice that as you have defaulted in payment of 
instalment due on rs5th January, 1936 as stipulated in the agree- 
ment dated the 28th June, 1935 the lease in your favour of the 
same date (f.s. 28th June, 1935) is determined and you are asked 
to make over possetsion of the demised garden with buildings, 
fixtures, factories, plants, machineries, crops etc, forthwith. 
Failing compliance necessary action will be taken up agains: you” 

. [Ex. 3(a), par, Part IL] 

On the 18th January following, another notice was given by the 
plaintiff to the defendant in terms of Clause (9) of the agreement 
for sale, It is in these terms: 

“Please take notice that ag you have defaulted in payment of 
the sum of Rs. 10,000/- due and payable on the rsth of January, 
1936, we call upon you, as we are entitled to do, under the terms 
of the mid agreement to pay down the entire balance of 
Ra, 1,99,000/- and interest due, and complete the purchase within 
one month. 

“We have already addressed you by letter dated 16th January, 
1936 intimating determination and forfeiture of the lease also dated 
g8th June, 1935 and claiming possession for default in the payment 
of the said instalment of Rs. 10,050]- due as aforesaid on the rsth 
January, 1936." (Ex. 3, p. 22, Part IL.) 
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On the s7th February, 1936 the present suit wee filed. The SEIT. 
learned Subordinate Judgs by his judgment dated the agth June, 1938. 
1936 decreed the same, Hence this appeal by the defendant, M et 
Dr. Basak who appears for the appellant raises four points Syam 
before us, three in his opening and the fourth for the first time in The Bengal Central 
reply, The first two are (1) that the Transfer of Property Act Bank Ltd. 


ate 


governs the lease, Ex. 2 and two notices in writing, one under 
Section 111(g) and another under Section. 114(A) are required, and 
that in any event, the notice, Ext 3(a), is a bad notics, inasmuch 
as it doss not require the tenant to repair the breach within a 
reasonable time, and (2) tbat even if the Transfer of Property Act 
does not govern this lease, the notice Ex. 3(a)isa bad notice 
inasmuch as it has required the tenant to vacate for:hbwith, the 
contention being that unler the Common Law an agricultural 
tenant is entitled to remain ia possession till the end of the agri 
cultural year, and that any potice to be valid must be one which 
would require bim to vacate only at the end of the agricultural 
year. We shall deal with the second point so rpised first, and 
the question is whether the lease which we have before us 
was excluded by reason of the provisions of section 117 of the 
Transfer of Property Act, that is to say, whether.the lease is one 
for agricultural purposes. For the decision of, this question, we 
must lok into the lease in the first instance, and also to the plead- 
ings in the case, In paragraph (6) of the plaint, the plaintiff : 
specifically stated that the lease of the tea garden with buildings, 
etc, was taken by the defendant for the purpose of cultivation, 
There is no specific statement in the written statement stating that, 
the purposes of the lease was other than cultivation, It is not 
stated either in the defendant’s pleadings or in his evidence bow. 
mach of the land was actually under cultivation at the time of 
demise, how much was uncultivated and how much was the site on 
which the factory stood. Keeping in view this state of the 
pleadings and the evidence, we must now refer to the lease itself, 
The land comprised in the demise is described in the schedule as 
4co Hals in area. The lease is of the said area together with the 
structure described in Part 1 of the Schedule B and the machineries 
described in part II of the said schedule. The covenants 
contained in paragraph (2) of the lease relate not only to the area 
under cultivation at the time as also the area which could be à 
cultivated, but also to the buildings and structures, as for instance, 
there is a covenant to repair and keep in tenantable repair every 
part of the demised premises which included the factory building. 


Pd 


514 THE CALCUTTA LAW JOURNAL. [Vou LXVIII, 


ae There is also a covenant to insure and to keep insured at all imes 7 

1938. during the terms of the lease various structures, machineries etc. 
Provat Chandra Tho question, therefore, ie, what was the main purpose of this 

Syam lease. The tenant was not to break up or convert any part of the 


The Beogal Central land which was then ander tea cultivation for any another purpose, 

neor Lid: he could use tbe rest of the land for tea cultivatien or cultivate with 
other crops or use it for any other purpose. Having regard to the 
nature of the land and to the fact that the lessee intended to use it 
as a tea garden, we have no doubt that the main purpose of the 
lease was the cultivation, and incidentally, the manufacture of tea. 
As we have already stated, we do not know what was the area of the 
of the factory on the eite. Inthe absence of any evidence to the 
contrary and the absence of any denial on the part of the defen- 
dant, in his written statement, we can take it that the statement. 
made in paragraph (6) of the plaint is a true statement, that is to 
say, that the bulk of the area of 400 Hals was either used or could 

- b» used for cultivation, Reariog of tea plants would in our judg- 
ment be an agricultural purpose. Tea crops are to be raised on 
good portions, and the remainder not thereunder tea cultivation - 
could be used for raising tea crops or other agricultural produce. 
It may be thet under the law then in force the lessee could not 
extend tea cultivation, without a license from the Tea Control Board, 
but that does not detract from the purpose of the 1sate. The factory 
on the land which would occupy a small area was &n adjunct and 
& necessary adjunct to the cultivation of the land with tea. On these 
facts we have come to the conclusion that main purpose was agri- 
culture and the lease is excepted from the operation of Chapter V 

. of the Transfer of Property Act by reason of the provisions of sec- 
tion rry of the said Act. 

" The Bengal Tenancy Act was never in force in Sylhet, and 
this case does not come within the Sylhet Tenancy Act (Act rr 
Of 1936) which has excepted from the operation of the said Act 
land laid down with tea shrubs The Act which was in force at the 
time when the lease was executed and the suit filed, regulating 
the relations of agricullural tenants was Act VIII of 1869, which 
leaves landlords and- agricultural tenants free to regulate their 
rights by contract There is n:thing in that Act which would 

: render invalid a forefeiture clause in all agricultural leases. The 

` clause in the presentlease is therefore valid, In fact, Dr. Basak 
has not contended before us that the said clause isin its entirety 
affected by any of the provisions of Act VIII of 1859 or by the 
general law, or aa he puts it the common law in India regulating 


— “pene 
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the rights of the landlords and agricultural tenantr. What he says 
is that a forfeiture can only be availed of by the landlord at the 
end of the agricultural year ; and for this purpose he has drawn 
our attention toa passage at pages 22-23 of the Phillip’s “Law 
relating to the Land Tenures of Lower Bengal”, (Tagore Law 
Lectures of the years 1874-1875). In that pissage the learned 
author was dealing with the position of Paikast rayiate. The 
definition given of Paikast rayiats is as follows: They were 
cultivators usually of the neighbouring villages who came to 
cultivate the lands of the village which the Khudkasts were unable 
to cultivate. Their status is defined by the learned author in these 
terms : that they were tenants-at-will or more usually from year to 
year but sometimes for fixed periods, This class of cultivators, 
although they had no proprietary right, could not be ousted be. 
tween sowing and barvest. Apart from tbe question whether the 
Paikast rayiats of the old days have disappeared or not, it would 
not be right in our judgment to draw an analogy between the 
Paikast rayiats of the old days, —cultivators of small areas of land 
who depended for their maintenance upon the crops raired by 
their own manual labour, and acompany or an individual culti- 
vating a modern tea estate. of an extensive area in Assam. We 
accordingly do not see our way to accept Dr. Basak's contention 
that the forfeiture could be availed of, in spite of the contract to 
the contrary contained ina written lease, only at the end of the 
agricultural year. .This being the position, no particular form of 
notice is required under the law to terminate a tenancy forfeited 
according to a covenant contained inthe lease. Cases in this 
Court have gone so farasto lay down that no manifestation of 
the landlord's eleciion to forfeit need be made before the suit, 
and the suit itself would be sufficient: See Dmwariha Nath Roy 
Choudhury v. Mathura Nath Roy Choudhury (1). It is not neces 
sary for us to go to tbat extent, for in this case the plaintiff 
landlord by Ex. 3 (a) intimated to the defendant before suit his 
election to determine the lease, We are accordingly of opinion 
that the lease had been validly terminated before suit, and that the 
plaintiff is entitled to Khas possession. 

We shall now deal with the first point raised by Dr. Basak. 
Assuming that the "Transfer of Property Act governs the lease in 
question, our view is that ong written notice is required under the 
law, and not one under section tr1(g) and another under section 
114(A), as contended for by Dr, Basak. Section r11(g) requires a 


(1) (1916) 24 C. L. J. 40; a1 C. W.N. 117. 
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written notice on the part of the landlord to be served upon the ten- 
ant intimating his intention to forfeit the lease, and section 114(4) 
which was added to the Statute by the amendment of 1929 only 
defined the form in which-the notice has to be given by the land- 
lord. Section 114(A) contemplates two.classes of cases, (i) where 
the breach is capable of remedy, and (ii) where it is not. In 
cases where the breach is not capable of remedy, all that the law 
requires is that a written notice should be given by the landlord 
before suit, conveying bis election of forfeiting the tenancy. But 
if the breach is one capable of remedy, it is fortber necessary that 
he should require the lessee to remedy the breach and must give to 
the lessee reasonable time to do so from the date of service of notice. 
If therefore the breach complained of in the case before us is 
capable of remedy, Ext 3(a) is a bad notice, if however the breach 
is not capable of remedy, it is a good notice, because it has 
conveyed the election of the plaintiff forfeiting the lease. Ext. 3(a) 
has mentioned the breach complained of and has also demanded 
possession from the lessee. This leads to the question 
whether the breach complained of, namely, the non-payment 
of the instalment due under the agreement for sale on the 18th 
January, 1936, was one capable of remedy. If the date, 15th of 
January, 1936, was of the essence of the contract, the breach: in- 
curred by the non payment of money was. an irremediable one, 
Paragraph (4) of the lease does not by itself furnish any criterion 
for deciding the question; but it must ba borne in mind that the 
agreement for sale and the leass were pirts of the same scheme, 
which was that, pending the completion of the purchase, the pur. 
chaser would remain in possession, but only in his character as 
lessee with no additional burden in the shape of rent, the rent 
reserved being exactly the head rent payable by the plaintiff to 
his landlord. Clause (9) of the agreement for sale must in our judg» 
ment be looked into for the purpose of determining this question, 
From clause (9) of the agreement for sale, it is quite cleat that the 
parties intended tbat the due dates of payment of the instalments: 
were to be of the essence of tne contract, for if default was made 
on the due date, the whole of the balance of the purchase money 
then outstanding became at onoo payable, and on ruch a contin 
gency other righ:s and obligations accrued to the respective parties, 
We are accordingly of opinion that in this view of the matter, the 
dates of payment of instalments dus under the agreement for sale 
were of the essence of the contract, and the breach committed on 
the part of the lessee was not capable of remedy, because the 
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landlord could not be put into the same position as before by 
‘mere subsequent payment of the overdue instalment together with 
interest. In this view of the matter we do hold that even if the 
Transfer of Property Act governs the case, the notice Ext. 3(a) 
is in accordance with the provisions of the law. 
The two other points taken by Dr, Basak are (1) that para- 
: graph (4) of the lease is a penalty clause and this Court ought to 
relievé the penalty, and (s) that the notice Ext, 3(a) is bad in view 
of the terms of another notice given by the plaintiff to the defendant 
on the 16th January, 1936, namely, Ext A(9) (p. 20, Part II 
.Of the paper book). Both these points were not raised in the 
‘Court below, and the last mentioned one was urged only at the 
time of the reply. 
. . With regard to the last mentioned point, we do not know any- 
thing about the terms of the mortgage mentioned in Ex. A(g). 
It has not been exhibited. It had not been even hinted at by the 
defendant's Advocate when the cass was opened before us. This 
point has been raised for the first time and that in this Court after 
the respondent’s Advocate had replied to the contentions raised 
in the opening, which we have already noticed. This point cannot 
accordingly be allowed to be urged. Regarding the remaining 
contention, Dr. Barak refers to Section 74 of the Contract Act 
and says that the forfeiture cannot be insisted on by the plaintiff 
and all he should get is compensation in the shape of money. We 
cannot agree to this contention. We had already expressed our 
view that Ext, 1 and Ext. s must be taken together, being parts of 
the same scheme enabling the defendant to complete the purchase 
by easy payments apread over a cour% of 11 years, in the meantime 
securing to him the benefit of the property, Moreover the defen 
dant in his evidence at page 7o has mad e it clear that he was not 
prepared to pay any compensation. 
The result of our decision as indicated above is that this appeal 

should be dism issed with costs, 
_ There is one point, however, to which our attention has been 
drawn by Dr, Basak. He says that after the decree was passed 
. by the lower Court, the plaintiff obtained the exporf gwota rights 
for the years 1936-37. He says that the learned Subordinate Judge 
has assessed svesee profits at a daily rate and therefore bis client 
is entitled to the benefit of the export qwofa rights for the sald years 
1936-37 and that inasmuch as the plaintiff bas appropriated the 
tame, his client is entitled to get credit in respect of the same 
when the amount of msssae profits is calculated, or when the decree 
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for mese profits is calculated, or when tbe decree for mesne profits 
is put into execution, With this end in view he has filed an 
application before us The subject matter of this application does 
not come within the purview of the appeal, and it would be wrong 
on our part to express any opinion on the merits of the said 
application. The time for considering the merits of the seid 
application would be, as Dr, Basak himself admits, either the time 
when the total amount of mesne profits is calculated, or when the 
decree for esns profits it put into execution. His client would be 
at liberty then to renew the said application before the proper 
Court. Whether that application could be then entertained or not, 
or if it is entertained whether it would be given effect to, are 
matters on which we express no opinion whatsoever. 


(POR Appeal dismissed, 


Before Mr. Justice M. C. Ghose and Mr. Justice 
C. Bartley. 


SAILABALA DEBI AND OTHERS 
T. 


SWARNAMOYEE DEBI AND OTB8ERS,* 


Mortgage — Owner of a share mortgaging the entire properiy—Such próperty 
washed away and then reappearing with dilusion—Sale by merigages of 
the entire property —Morigager's title perfected by adverse $ossession— 
Such pesssssion of the mortgagor, if to be deemed to kawe added (o 
the morlgagee s. securiity—Transfer of Property Act ( IV of 1882 ) Sec- 
Hon 70. 


Whete r person, who was the owner of only a share in a cettain Moura 
bordering on a river, was In adverse possession of the remaining shares, end 
mortgaged the entira Mouza ; and thereafter the entire Mousa was washed away 
by the river and after some years reformed with vast additions, and the mort- 


* Appeals fram Appellate Decroes Nos. 395 and 396 and 553 and 564 of 1936, 
&ügainst the decrees of S, N. Modak, Esq., dated the 29th November, 3oth 
November, goth November and 99th November, 1935, modifying and affirming 
those of K, C. Chatterjee, Esq., Subordinate Judge, 1st Court, Paboa, dated the 
8th June 1934 and R, K, Choudhury, Esq., Munsiff, 4rd Court, Pabna, dated 
the 6th July, 1934. 
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gagar took possession of the same ; and the moctgagees enforced the mortgage 


and purchased the Mouxs at a sale held in execution of thelr mortgage cecres 
at a time when the title of the mortgagor to the entire Moura had been perfect- 
ed by 12 years’ adverse possession : . 

Held, that by hie possession of the entire enlarged area, the mortgagor must 
be deemed to have added to the security of the mortgage under section 70 o£. the 
Transfer of Property Act, and that the mortgagee purchasers were entitled to 
take possession of the entire enlarged ares. 


Appeal by the Plaintiffs and also by the Defendants. 


Suit for declaration of title. 


Musiss. Jogesh Chandra Roy and Mosendra Kumar Ghose ior 
the Appellant (in Nos. 395 and 396) and for the Respondents (in 
Nos. 563 and 564). 


Messrs. Jitendra Kumar Sen Gupta and Jatindra Mohan Sany 
for the Appellint (in Nos. 563 and 564) and for the Respondents 
(in Nos. 395 and 396). 


The judgment of the Court was ag follows : 


These four appeals ariss out of two suits. One was a mit 
instituted by Sailabala Debi and others after a proceeding under 
section 145 of the Code of Criminal Procedure in respect of the 
lanie The Magistrate found that the possession of the Char 
lands was with the first party, namely Swarnamoyee Debi and 
others. Thereafter in April 1932, the suit was instituted in the 
Court of the Munsif at Pabna, The Munsif by his judgment 
decreed the suit partly in favour of the plaintiffs and dismissed 
the suit in part. Against ths decree both parties appealed 
t> the District Judge and the learned District Judge has 
affirmed the decree of the trial Court. The second case 
arose out of a reference by the Collector under section 
s of the Alluvion Lands Act of Bengal. The opposing parties 
to this Court were the opposing parties in that proceeding also. 
Besides there were a large number of cultivating tenants who were 
made parties, It may be stated at once that the Courts below 
have found that the tenants are occupancy raiyats and they are 
not to be disturbel whichever of the present parties succeed 
as to the superior rights. The learaed Subordinate Judge -who 
tried the suit decided partly in favour of both ths parties. Against 
that decree both parties appealed to the District Judge and he 
by his judgment affirmed the decree of the trial Court. Against 
the two decrees of the learned District Judge each party has made 
two appeals to this Court, 
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As the issues agitated by the parties in both suits are practically 
the same we shall deal with the mattsrs in one judgment. 

As stated above the tenants have been found to be occupancy 
raiyats and neither party in this Court questions that finding. 
The controversy in this Court is between the two sets of landlords 
and the main question for decision is whether the Courts below 
rightly decided the respective rights of the parties now in this 
Court. The lands in suit were originally called Mouza Goalands, 
but afterwards during the Cadastral Survey and Settlement called 
Char-Bara Goalanda, In understanding the controversy between 
the parties it is necessary to state certain facts on which there is 
no dispute. In 1885 Bisweswar Basu Majumdar acquired 3 annas 
of Touji No. 387 to which the portion of Mouz:. Goalanda 
appertained. Between 1890-92 the ssid Mouza Goalanda was 
diluviated by the river. It is well known that Goalanda is situated 
ata place where the mighty river Ganges and Brahmaputra form 
a junction. In 1892 the Mouza was reformed. In 1895 Tovuzi 
No. #87 was partitioned between 5 sets of co-sharers landlords. 
Five separate Touzis were made thereof, and the Touzi which 
Bisweswar Majumdar got was numbered 11329, On a3rd February 
1897, Bisweswar executed two mortgages each for 8 annas share 
of Mouzi Goalanda as well as other Mouzas In 1898 Mouza 
Goalanda was again diluviated by the river, In Igor the Mouza 
reformed and Bisweswar took possession of the whole of the 
reformed Mouz. holding adversely to his four co-sharers. One 
set of mortgagees instituted their suit in rgo3 and obtained a decree 
and in rg12 they purchased 8 annas shire of the mortgaged pro- 
perty in execution of the decree and took formal possession in 
March 1913. The other set of the mortgagees also duly obtained 
a decree and in 1917 purchased 8 annas share of the mortgaged 
property in execution of the decree and in January 1919 obtained 
a delivery of possession. In rgao the Mouza was again diluviated. 
It was reformed in 1933. The dispute as to possession began in 
May 1929 after which in due course the present proceedings were 
instituted. 

The frat question between tbe parties is how much of Mousa 
Goslanda the mortgagees obtained by their mortgages and subse- 
quent decree and sale. On the side of the mortgagors and their 
successors it was urged thaton a perusal of the mortgage deeds 
it will appear that it wae only the share of Bisweswar Basu.Majum- 
daria ‘Foust No. 11329 which was mortgaged and not the whole 
ofthe Mouza Goalanda. Asto this both the Courts below have 
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found that while the right of Bisweswar was restricted to only & 
portion of Mou:a Goalanda, namely, to the 3 annas portion as 
comprised by 'Touxi No. 11329, he, Bisweawar, took advantage of 


the frequent diluvion and alluvion of the lands to dispoasees all . 


his cc-sharers and adversely possessed the whole of the lands. 
The learned District Judge his found that prior to the execution 
of the mortgages Bisweswar was in adverse possession of the 
entire Mooza- Goalanda, Although his title was not perfected 
by 12 years adverse-possession at the date of the mortgage it became 
so perfected before the date of the possession ‘obtained through 
Court by the mortgagees. As such the Court below found that 
the mortgagees obtained the entire Mouzi Goalanda by their 
mortgage sale. In appeal by Swarnamoyee Debi and others 
it is urged. that this decision is wrong, that the mortgage deed 
stated that it was Estate No. 11329 bearing revenue Re. 173 and 
odd and consisting of 3 annas share of certain Mouzin On the 
other hand the Courts have found tbat in the mortgage déed it 
was stated that the 8 annas share of Mouxe Goalanda was mort- 
gaged to each of the mortgagees, So that by the mortgage 
deeds Bisweswar alleged that the whole of the Mouza Goalanda was 
in his possession under his title to Tousi No. 11329. Both the 
Courts found and we agree with the view that although the two 
descriptions are inconsistent, the clear description that he mort- 
gaged the whole of Mouzi Goalanda should stand and though his 
title did not. extend to the whole he was actually adversely 
possessing the whole and his adverse possession perfected his title 
before the sale in execution of the decrees, The result is that 
though portion of the reformed Monza Goalanda belonged to the 
four co-ahaters of Bisweswar the whole of it passed to the mortga- 
gods inasmuch as Bisweswar had dispossessed them and was himself 
in adverse possession of their shares. 

The next question urged on - behalf of Swarnamoyes Debi and 
others is that the Courts below should have held that by the auction 
putchase the mortgagees obtained nothing inasmuch 'in their 
execution petitions they did not make parties certain ladies who 
in rgoar and 1903 had purchased the Tousi for arrears of cess. 
On this the Courts found that the said ladies were made patties 
in the mortgage suits. They did not appear to defend the suits, 
The suits were decreed and in the execution proceedings thereafter 
they were not made parties In our opinion the decision of the 
Courts below on this point were-correct. The two appeals of Swarna- 
moyse Debi and others are therefore dismissed but without-costs. ' 

Now comes the question of the appeals of. Sailabala Debi and 
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others. Their main point is that the Courts below committed an 
error in giving them only the land according to -the area of old 
Mouzi Gonlanda as stated in the Revenue Survey mapa and 
not the area as stated in the recent Cadastral Survey map which 
was finally published in 1913. Tois M uz. as stated above diluviated 
three times and reformed again three times within recent years. 
The settlement operations were held from 1903 onwards and the 
record was finally published in 1913. They found that the reform 
ed Char was much larger than the ancient Mouza Goalanda. They 
therefore called it Bara Char Goalanda. The Courts below have 
come to the conclusion that Bıra Char Goalanda and Moura 
Goalanda are not identical inasmuch asthe sreas are not identical 
The learned District Judge stated "The real test is the area. It is 
patent on ths face of it that Bara Char Goalanda isa much vaster 
arer than Moogi Goalanda and the nomenclatare Bara Goalanda 
was introduced for the first time by the settlement authorities.” 
This was also the view taken by the trial Court. Further, the 
trial Court noted that the area of Mouza Goalanda was so much 
as stated in the Revenue Survey Mapa whereas the area of Bara 
Char Goslanda as stated by the Cadastral Sarvey Maps of 1913 
was nearly three times as much an, therefore, the ‘two could not 
be identical, We are of opinion that the Courts misunderstood 
the position. The real test is not the area, When A mortgages to 
B a certain field bordering on the river and the field is increased by 
alluvion B is entitled to the increase for the purposes of the 
secur.ty.—Section 7:2, lllustration (a) ofthe Transfer ot Property 


Act. The area, therefore is not-a proper tsst. The question is 


whether this Bara Char Goalanda was a reformation of Mouzi 


Goalanda with additions, Itis not disputed that Mouzs Goslanda 


isa portion of the Bara Char Goalanda. Because it was a very 
much larger area the Settlement authorities called it Bara Char 
Goalanda. Itincluled whole Mouzi Goalanda plus 2 good deal 
of new lands. It has been urged by Mr. Sen Gupta that these 
additional lands cannot be considered accretions of Mouza Gos- 
landa inasmuch as the area of Mouzi Goalanda is known from the 
Ravenue Survey map. The addition must be reformations of other 
Mouxis As to this the Settlement map does not show that 
Bara Char Goalanda comprised any other Mouz1 except old Mouza 
Goalanda. The new lands are apparently accretions If thsse 
happen to be reformations of other old Mouszis it is for the 
persons who hare title to those Mouzis to come and make their 
case, Until they do so the Courts should treat Mouzi Goalanda 
as an enlarged addition of old Mouza Goalanda and inasmuch 


» 
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as the mortgagor Bisweswar Basu Mazumdar obtained possession by 
means of bis tenants of the whole of the Bara Char Goalanda 
and was recorded as such in the settlement record this enlarged 
area mutt all go as security to his mortgagees. The opposite 
party Swarnamoyee and others derived their title in part from the 
heirs of the deceased Bisweswar Basu Mezumdar. By their title 
as successors of Bisweswar Basu Mazumdar they cannot resist the 
mortgagees claim to the whole of Bara Char Gorlanda. They 
also purchased the titles of two of the co-sharers of Bisweswar Basa 
Mazamdar, The Courts below bave found those co-sharers Jost 
their rights by the adverse possession of Bisweswar Basu Masum- 
dar, and there was thus no title which they could convey to the 
respondents, The Court below thought "it would be a dangerous 
proposition to hold merely because the holder of a Mouza took 
into his head to take adverse possession of an adjoining Movza 
the latter wouli be considered to be an accession to tbe former 
within the meaning of section 70 of tbe Transfer of Property 
Act" In our opinion this does not represent the facts of the 
present case. If a mortgagor mortgages a house and thereafter 
make an addition to the house, say, by pulting up new roomson 
the roof or by enlarging the bath rooms and putting in sanitary 
appliances at great cost all these additions would go as security 
to the mortgagee. If he however acquires by purchase or by 
adverse possession the adjacent house that would not add to the 
security, But in the present case what happened was the whole 
of old Morza Goalanda was washed away by the river and after 
some years a new Char was formed the area cf which was much 
larger than the oll Mouzi Goalanda. This large Char was 
Immediately taken possession of by Bisweswar Basa Mazamdar and 
his sturdy tenants and as such by his possession he added it to 
tbe security of the mortgagees. There was here no clear demarca- 
tion between Mouze Goalanda and any other specified Mouza, 
In the result in Our opinion the appeals of Sailabala and others 
should succeed and they will get a decree to the lands of Bara 
Char Goalanda as found in the finally published settlement 
record of 1913. 

With this modification the decree of the Court of appeal below 
will stand. - 

The appellants will get one set of costs from the respondents in 
the two appeals, 

Costs of the Courts below will follow the event, 


Dm Appials dismissed ; Decrees modified, 


534 


IHE CALCUTTA LAW JOURNAL, Vor. LXVÍIL 
Before. Mr. Justice R. E. Jack. 


ROY BAHADUR MOHENDRA NARAYAN ROY 
CHOWDHURY AND OTHERS 


0. 
PRAFULLA KUMAR GUPTA AND OTHERS * 


Suid fer rent—Rent reduced by compromise in .a previous veni iuit — Such - 


compromse, tf requires registration and if admissible in evidence— 

Transfer of Property Act (IV of 1582 as amended by Act XX ef 1939), 

Sections 53A and 107—Transfer of Property Act, Section 53A, if retros- 

pective—Indian Registration Act (XVI ef 1908), Section 49. 

A sult for rent of a Patni Mahal was compromised in 1920, the petition of 
compromise stating that as Rs, 23 out of the Jama of Rs. 117 was norealisable, 
the parties fixed the rent at Rs. 94 per year. The suit was decreed at that rate; 
and thereafter from 1920 to 19:9 rent was paid at Rs. 94 per year, The 
petition of compromise was not, however, registered. 

In a subsequent suit for arrears of rentat Ra. 117 per year, the defendants 
wanted to rely on the petition of compromise in the previous sult and the 
subsequent rent receipts for establishing that Rs. c4 was the annual rent payable i 


Held, that in so far as the petition of compromise purports to reduce the 
rent from Rs, 117 to Rs, 94, it 1s, In fact, a lease at an altered rate, and requires 
registration under section 107 of the Transfer of Property Act. 


That Section s3A of the Transfer of Property Act (which was inserted In 
the Transfer of Property Act by Section 16 of the Transfer of Property 
Amendment Act. XX of 1999) was not retrospective and did not apply, and 
therefore the petition of compromise is not admissible under the proviso to 
Section 49 of the Indian Registration Act. 


That it is not also admissible under the law as it stood before the Introduction 
of Section 53A of ths Transfer of Property Act, es the doctrine of part perfor- 
mance could not have been applied so as to override the express provisions of 
Bection 107 of the Transfer of Property Act. 


Arif v. Fada Nath (1) followed. 


That as the petition of compromise ls not admismible in evidence, the rent 
tecelpt would also not be admissible to show reduction of rent, as tndet 
Section 107 of the Tranafer of Property Act, the rental could not be reduced 
either by an unregistered instrument or by an oral agreement. 


Appeal by the Defendants, 


Suit for rent, 


* Appeal from Appellate Dectee No. 107 of 1936, against the decree of 
Bishnupada Roy, Esq., Subordinate Judge, rst Court, Faridpur, dated the aoth 
August, 1995, affirming that of Umadas Gupta, Esq., Munsiff, rst Court, Bhanga; 
dated the 10th May, 1935 

(1) (1931) L.R. s8 I. A. 91 ; I. L. R. 58 Calc. 1235; 53 C. L, J. 359. ^ 


ER 
* 


* 


Vor. LXVIIT.] HIGH COURT. 


The material facts will appear from the judgmen', 


Messrs, Gopal Chandra Das, Sudhir Chandra Choudhury and 
Narayan La] Pal Choudhury for the Appellants. 


Messrs. Abinash Chandra Ghost and Jifendra Kumar Sen 
Guga for ths Respondents. 


The judgment of the Court was as follows : 


This appeal has arisen out of a suit for arrears of rent for the 
holding described in the plaint from the year 1337 to r34o BS. 
at the rate of Rs. 117 per year plus cess at Rs. 16-15-9 pies per 
year with damages at 25 percent. The defendant claims that the 
rent payable is Rs. 94 only per year. The suit was decreed in full 
in both the Courts below. The rent is claimed on the basis of a 
registered Kabuliat, Exhibit r, by which the rent is fixed at Rs 117. 
The defendant relies upon certain statements made in a lease and 
also upon an alleged compromise of a suit by which the landlords 
agreed to reduce the rent to Rs. 94 on the ground that certain 
lands included in the lease were not really under the $w/"i but 
were held by the plaintiff in &&as, The terms of tha lease relied 
upon are a8 follows: 

That the gufai lease was executed relying solely on the words 
of the lessors as to the title, share, and condition and sf#ifh of the 
property without making any independent queries on these points, 
that in case if anything be disclosed afterwards which affects the 
interest of the lessors as also of the lessees in the property so 
demised the lessórs are to make good the loss that may be 
suffered by the lessees owing to such changed circumstances and 
that if on making necestary verifications the amount of stAi#h in the 
putni makal be found to be less than the amount stated in para r 
of the gufné lease the lessee is to get a refund of the proportionate 
amount of the s(/ami (consideration for the lease) from the lessors. 

A certified copy of a petition filed in the Second Court of the 
Munsiff at Bhanga, Faridpur, on the r5th March, 1920, has been 
filed in which it is stated that the parties, namely, the predecessors 
of the present plaintiffs and the defendant compromised a suit for 
arrears of rent of the present holding. In this petition of compro- 


mise it is stated that Ks. 23 of the rent being unrealisable out of * 


‘the jama of Ra. 117, by compromise, the parties fixed Re. 94 
asthe rent of the gæfa makal alter deducting this Re s3 from 
the Ra. 117, and the plaintiffs accordingly prayed for a decree at 
the rate of Rs 94 annually. The Courts below have failed to give 
effect to this compromise, which appears to have besn acted upon 
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for g years thereafter inasmuch as the rent receipts show that rent 
was paid at Rs, 94 per year from 1930 to t929, on the ground that, 
being unregistered, it is inadmissible in evidence, 

In this appeal, it is contended that this compromise 1s admissible 
in evidence. Under section rsy of the Transfer of Property Act 
“a leass of immoveable property from year to year, or for any 
term exceeding one year, or reserving a yearly rent can be 
made only by a registered-instrument.” Clearly in so far as this 
compromise purports to reduce the rent from Rs. 117 to Rs, 94, it 
is, in fact, a lease at an altere rate and it requires registration, But 
it is claimed on behalf of the appellant that it is admissible under 
section 49 of the Registration Act which lays down that an um 
registered document, affecting an immovable property and required 
by this Act or the Transfer of Property Act to be registered, may 
be received as evidence of pari performance of a contract for the 
purposes of section 53 (A) of the Transfer of Property Act. The 
appellant claims that as the rent was paid at the rate agreed 
upon in this document for 9 years, there was part performance of 
the contract and the compromise is admissible as evidence of part 
performance, It can cnly be admitted as evidence of part perform 
ance, if section 53 (A) of the Transfer of Property Act is applicable. 
The compromise was in 1920. Section 53 (A) wasinserted in the 
Transfer of Property Act by section 16 of the Transfer of Property 
Amendment Act (XX of 1929), Therefore, section 53 (A) cannot 
be applied unless it is retrospective. There are conflictiog 
decisions on this point, but the trend of the decisions appears to 
be that it is not retrospective and the wording of the section also 
would appear to show that it does not apply to contracts previons to 
the insertion of section 53 (A) in the Act. 

The section states ; 


“ Where any person contracts to transfer for consideration any 
immcwsable property by writing signed by him or on his behalf 
from which the terms necessary to constitute the transfer can be 
ascertained with reasonable certainty, and the transferee has, in 
part performance of the contract, taken possession of the property 
or any part thereof, or the transferee, being already in possession, 
continues in possession in part performance of the contract and 
has done some act In furtherance of the contract, and the transferee 
has performed or is willing to perform his part of the contract, then 
notwithstanding that the contract, though required to be register- 
ed, has not been registered, or where there is an instrument of 
transfer, that the transfer has not been completed in the manner 
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prescribed therefor by the law for the time being in force, the 
transferor or any person claiming under him shall be debarred 
from enforcing against the transferee and persons claiming under 
bim any right in respect of the property of which the transferees 
has taken or continued in possession, other than a right expressly 
provided by the terms of the contract." 

Following the general trend of the decisions and also the word- 
ing of the rection itself, I am inclined to the view thar this section 
is not retrospective. Therefore, this compromis», Exhibit A, is 
not admissible under section 53 (A) of the Transfer of Property 
Act, nor is it admissible under section 49 of the Registration Act 
which only makes such cCocuments admissible for the purposes 
of section 53 (A) of the Transfer of Property Act. 


The question then is,—Is it admissible under the previous 
law? With regard to the previcus law it has been laid down by 
their Lordships of the Judicial Committee in the case of G. H. C. 
Arif v. Jadu Nath Majumdar (1) that a permanent lease can 
only be made by a registered instrument as required by section 
107 of the Transfer of Property Act and that the doctrine of. part 
performance cannot be applied so as to override the express 
provisions of a statute. The appellant relies upon the case of 
Mahomed Musa v. Aghore Kumar Gasguli (2) io which it was 
held that the parties having acted upon a compromise for 35 or 
40 years after the compromise, although the rasisama and the 
decree thereon taken together were considered to be defective or 
inchoate as elements making up a final and validly concluded 
agreement for the extinction of the equity of redemption, the acts 
of the parties had been such asto supply all defects, On the 
basis of this ruling the appellant contends that the compromite 
having been acted upon for a number of years the defect of non 
registration is nullified. But in the subsequent case of Arif v. 
Jadu Nath (1) it was held by Lord Russel of Killowen that the 
observations of Lord Shaw in the case of Mahomed Musa v. Aghove 
Kumar Gangu (2) were merely obiter dida and Sir Dinshaw 
_ Mulla in his note at the foot of page 260 of the Transfer of Pro- 
perty Acts says ; 

“This decision makes it clear that the equity of part perfór- 
manoe, which in England is only available to overcome a statutory 
objection to the proof of a contract, cannot in India have the 
effect of superseding the provisions of the Registration and Trans 

(1) (1931) L. R. $8 I. A. 91 1 53 C. L, J. 359; L LeR. 58 Calc. 1235. 

(a) (1914) E L, R. 42 Calc. 801; L. R. 421. À, 1; arC. L. J. 231. 
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a fer of Property Acts, and of creating an interest which under 
1958. those Acts can only be created by a registered instrument.” 
MM ir crac It seems, therefore, clear ihat this compromise, Exhibit A, 


Roy Chowdhary cannot be admitied under the law previous to the introduction of 
Pratala Kumar fC 100. §3 (A) of the Transfer of Property Act nor canit be admit- 
~ Gupta. ted under section 53 (A) in proof of part performance, 


There is another difficulty in the way of the appellant, —because 
there is a finding of. the trial Court which has not been reversed 
in appesl,—that the rents were not settled at Ra. o4 and realised 
at that rate by virtue of the solesama decree but that rents were 
paid at this rate previously, On this finding, scction 53 (A) of 
the Transfer of Property Act would not be applicable as under 
that section the contract must be a written one. No doubt the 
appellate Court finds on the evidence of certain receipts filed by 
the defendants that the reduced rate waa due to some arrangement, 
but it does not find that it was clearly due to the written contract 
in Exhibit A which has been filed. l 


. Finally, it is contended for the appellant that in any case, the 
subsequent alteration 2s to the rent being stated in the original 
compromise, the.rent receipts marked Exhibit A (5) in which 
the amount of the original rent is stated, in themselves, are suffi- 
cient to show that the rent was. so reduced. But if the compro- 
. mise petition itself is not admissible, this evidence also would 
nat be admissible to show reduction of the rent and even if there 
was some arrangement, under section ro7 of the Transfer of 
Property Act the rental could not be reduced either by an 
unregistered instrument or an oral agreement. 


It appears to me, in the circumstances, that the only relief 
which the defendants can obtain in this case is to enforce the 
term -of the original lease by which they are entitled to the 
refund of a portion of the selami paid and the learned Judge has 
found ga 


“There is no dist specification that in case the sfAitk be found 
‘to be less than that stated in the deed, the gainidar isto get & 
reduction of rent for all time to come", 


. The fact of the existence of this condition in the orginal lease 
makes it probable that there was such a compromise as alleged, 
. . but unfortunately for them in the circumstances in the case the 
rent cannot be reduced owing to the fact that there was no regis 
tered deed effecting reduction. The mere payment of rent fora 
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number of years at a reduced rate is not sufficient in law to 
entitle the defendants to a permanent reduction of the rent. i 


Tbis appeal must, accordingly, be dismissed with costs, 


Leave to appeal under section rs of the Letters Patent is asked 
for and is refused, 


D, Re Appeal dismissed. 


Before Mr. Justico A. G. R. Henderson and Mr. Justice 
C. C. Biswas. . 


MUNSHI ALAUDDIN AHAMMED 
CHOWDHURY AND OTHERS 


v. 


TAMIZÜDDIN AHAMMED.* 


Lease fer collection of rents—Bengal Tenancy Act (VIL of 1885), Sch. UI, 
Art. 4, if applicable—Truse lest - Limitation for suit for rent based ujen 
sucha lease —Indian Limitation Act (IX of 1909), Sch, l, Arts. 110, 114, 
116 — Tenant, if a tenure-holder — How can be proved Lease af agricultural 
land— Not the same thing as lease for an agricultural purpose — indian 
Limitation Act, Sch. I, Art. 110, tf affects Arts. 115 and 116. 


The suit In the present case Is one for recovery of rent based on a registered 
fjara lease for five years. The lease creating the teaancy purports to be 
one for the collection of rents from the tenants on the lands, which the lessee 
ls to retain in consideration of his paying to the lessors the stipulated sum of 
Re 9CcO per year inclusivo of Road and P. W. cesses within the specified 
Kists, with Interest at the rate of 2 per cent per mensem !n case of default of 
any Kist. The lessee further undertakes topay any additional rates or taxes 
that may be imposed by Government during the period of the lease The 
lessee fs not required or expected to bring any land under cultivation elther 
by himself oc by members of his family or by servants or labourers or by estab» 
Hshing tenants on the lands, Reading the document as a whole it appears 
that the lands comprised in ifara were partly agricultural and partly nonægrl- 
cultural i 


*Appeal from Appellate Decree No. 670 of 1935, against the decree of 
Ramesh Chandra Sen, Esq, Sübordinate Judge, srd Court, of Dacca, dated the 
gist December, 1934, affirming that of Manmatha Nath Ghatak, Esd., Muosif, 
4th Court, Munshigunge, dated the 30th of Augtst, 1944. 


IE 


May, 5, 6, 10. 
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Held, (1) that the lease In the present case is not subject to the operation 
of the Bengal Tenancy Act and the special rule of limitation prescribed by that 
Act will accordingly not apply. 


(a) That the lease being in writing and registered, the limitation applica- 
ble will be that uncer article 116 of tha Indian Limitation Act. 


In order that a person may be a tenure-holder within the meaning of the 
Bengal Tenancy Act, it must be proved that land was let out as a holding for 
agricultural or horticultural purposes. 


Umras Bibi v. Makemed Rejali (1) followed, 


The true test to determine whether a lease for collection of rents does or 
does not come within the Bengal Tenancy Act is not whether the lands com 
prised in it are or are not agricultural lands but whether or not the letting was 
for agricultural purposes. 

Where the lands comprised Ina lesse are agricultural all that can be said 
la that a presumption may arise that the purpose is'also agricultural but thts 
will not necessarily be so. To establish an agricultural purpose apart from 
the agricultura! character of tbe lands, the terms of tbe letting will have to 
be seen. Where, as here, tbe letting is merely for collection of rents and 
there is no. question of the lessees being required cr expected to being any 
land under cultivation either himself or by members of his family or by his 
servants or labourers or by establishing tenants on the lands, tbe mere fact 
that the land is agricultural or that there are cultivating tenants oo It would 
not make the lease one for an agricultural purpose. 


The Bengal Tenancy Act applies only toa lease for an agricultural pur- 
pose and not to a lense which is a lcase of agricultural lands but not for an 
agricultural purposes. 

Rashbehari Lal kondai v. Tilackdhari Lal (a) dissented from 

Article 110 of the Limitation Act will affect article 115 but not atticle 


116 of the Act, So that article 116 will apply whether there is special pro- 


vision or not. 


Tricemdas Coseverji Bhoja v. Gopinath Tiu Thakur (3) explained and 
followed, 


Appeal by the Plaintiffs, 

Suit for recovery of rent based on a registered fjara lease, 

The matetial facta will appear from the judgment. 

Dr. Naresh Chandra Sen Gupta and Mr. Hamidul Hug for 
the Appellants, 


Mr, Jyotish Chandra Guka for the Respondent. 
C. A. Y. 


The judgments of the Court were as follows :— 
Biswas, J. :— The suit out of which this appeal arises has been 
dismissed by both the Courts below as barred by limitation under 
(1) (1899) I. L. R. 27 Calc. 205. ] 
(a) (1915) 23 C, L. J. 111 ; 20 C. W. N, 485. 
(3) (1916) L.R, 44 I A. 68$ ; I, L. R, 44 Calo. 759 ; ag C. L, J 279. 
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-article 2 of Schedule III of the Bengal Tenancy Act, The plain- 
tifs bave appealed to this Court, and contend that the suit ‘is 
governed by article 116 of the Indian Limitation Act. In one case 
the limitation would be 3 years, and in the other 6, 

The suit ione for recovery of rent, based on a registered 
ifara lease for s years from Brisakh 1332 to Chaitra 1336 B. S, 
reserving a yearly rental of Rs. 300 payable in 4 equal quarterly 
‘instalments, the last instalment being payable on the sth Chaitra. 
The claim relates to 3 years, from 1334 to 1336 B. S„ i e. up to 
rsth April, 1930, and as the suit was filed on sth February, 1934, 
it would obviously be out of time, if Schedule III of the Bengal 
Tenancy Act be held to apply. 

At one stage the plaintiffs! argument was that the instrument 
by which the ifara was created was a contract of service, and not 
‘mlease, and that the payment stipulated therein was wages for 
service rendered; and not rent, This argument was over-ruled 
by the learned Subordinate Judge in the lower appellate Court, 
and was not further pressed before us. It may be taken, there- 
fore, for present purposes that the suit is one for recovery ofan 
arrear of rent, and it may be further assumed, asin fact was not 
digputed, that the parties stood in tbe relation of landlord and 


tenant. This being so, the question is, whether it would be 


governed by Schedule III of the Bengal Tenancy Act, 

In terms the suit may be said to come under article a of this 
Schedule. But as was observed by Jenkins C, Jj. in Ærisăna 
Chandra Bagdi v. Satish Chandra Banesji (1), in connection with 
article 3, in determining what article a means, we must not leave 
out of sight the purpose and scope of the Act. The special 
limitation under this Act will, therefore, apply only if the suit is 
one coming within the purview of Act. 

It is necessary first to point out that the special provisions of 
limitation in Schedule III have been left unaffected by the Indian 
Limitation Act, Section 184 of the Bengal Tenancy Act pro- 
-vides that the suits, appeals and applications specified in Schedule 
III thereof shall be instituted and made within the time prescribed 
in that schedule for them, respectively ; and every such suit or 
appeal instituted, and application made, after the period of 
limitation so provided, shall be dismissed, although limitation bas 
not been pleaded. Section 185 which occurs in the same chapter 
(Chapter XIV), then enacts that sections 6, 7, 8 and 9 sub-section 
(s) of section a9 of the Indian Limitation Act, 1908, shall not, 


(1) (1913) 20 C, W. N. 872. 
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and subject to the provisions of this chapter, the remaining provi 
sions of that Act, shall apply to all suite, appeals and applications 
specified in Schedule III. The effect of these provisions is that 
where a case falls within the terms of Schedule II, the special 
limitation provided therein will apply, otherwise the case will bé 
governed by the Indian Limitation Act. The terms of section 29 
(2) of the Indian Limitation Act may also be referred to in this 
connection, It provides that where any special or local law 
prescribes for any sui', appeal or application a period of limitation 
different from the period prescribed therefor by the first schedule 
of the Indian Limitation Act, the provisions of section 3 shall 
apply as if such period were prescribed therefor in that schedule, 
and for the purpose of determining any period of limitation pret 
cribed for any suit, appeal or application by ary special or local 
low,—({a) the provisions contained in section 4, sections g to 18 
and section 22 shall apply only in so far as and to the extent to 
which, they are not expressly excluded by such special or local 


‘law; and (b) fhe remaining provisions of this Ad shall not apply. 


It is clear, therefore, that section 2g of the Indian Limitation Act 
expressly sayes the provisions of any special or local law regarding 
limitation, There can be no doubt that the Bengal Tenancy Act 
is a special law within the meaning of the said section, and ifa 
suit can, therefore, be brought within the provisions of this Act, the 
special limitation of Schedule III will apply, and not the provisions 
of the Indian Limitation Act. 

The real question, then which arises for consideration in this 
case whether or not the -suit is one under the Bengal Tenancy 
Act. It is necessary for this purpose to examine the ‘nature of the 
tenancy. The lease creating the tenancy is Exhibit r in the case, 
and purports to be for the collection of rents from the tenants on 
the lands, which the lessee is to retain in consideration of his paying 
to the leseors the stipulated sum of Rs, 300 per year inclusive of 
Road and Public Works cesses, within the specified Ass, with 
interest at the rate of 2 per cent. per mensem in case of default 
of any Ais/, The lessee further undertakes to pay any additional 
rates or taxes that may be imposed by Government during the . 
period of the lease, The lessee is empowered to bring suits for the ' 
realizition of rents from the tenants of the lands, as also suits for 
kkas possession in his own name as ifaradar at bis own cost, It is 
in this connection that clause 8 of the lease provides that the lessee 
will be entitled to execute decrees for rent against tenants by sale 
of their moveables or of their jo/sa/fs;a. The reference to 
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jote-sattewa is obviously to agricultural holdings, bu: this must be 
read along with the recitals in other parts of tha lease, to see 
what kinds of land are comprised in the lease, The preamble 
shows that the //ara was in respect of two different items of 
property, appertaining to two different fowsis of the Dacca Colleg- 
torate and recorded under two different atian numbers in the 
settlement proceedings. One is described as recorded in katian 
No. 1165 of sows No, 88, Kismat Char Keoar Dayemi Bandabasti 
Mahal appertaining to Pargana Char Khodedadpur of Tousi 
No, 10182, Tho other is described as recorded in Ahatian No. 606 
of mowsa No. 80 Deobhog and being Katakheli Teker-hat 
generally known as Munshi Hat. Clause 1x of the lease Specifies 
the nature of the properties from which the lessee is authorised to 
collect rents, and in this connection uses the worde jamat jama 
hah hakuh, along with other words which are apposite only to 
collections from a Aaf or market for the sale of commodities 
Reading the document asa whole, it appears, there‘ore, that the 
lands comprised in the fjara were partly sgricultcral and partly 
non-agricultural, the agricultural lands being within Kismat Char 
Kooar of Xhatian No, 1165, the lands in the other Mouga under 
Xhatian No. 606 being non-agricultural, That this is so, is borne 
out by the evidence of the defendant himself, who steted in cros- 
examination that there was no cultivating land in Munshir Hat, 
So far ae to the nature of the lands comprised in the lease. So 
far as the purpose of the lease is concerned, it follows that purpor- 
ting as it does to be one for collection of rents from tenants, the 
lease can be regarded as agricultural, if at all, only es regards the 
agricultural lands, and not as regards the lands in Munshi Hat 
which were used as and for a market, 


The point to consider is as to whether in these circumstances 
the lease may be said to come within the Bengal Temancy Act. It 
may be conceded that the mere fact of the lease being one for 
collection of rents would not necessarily show that it cannot come 
within that Act. For, it will be observed that by Section s of the 
Act a tenure-holder within the meaning of the Act is defined to 
include a person who acquires only a right to hold land for the 
purpose of collecting rents, It was, however, held Ly Banerjee, J. 
in Umrao Bibi v. Mahomed Rojabi, (1) that in order that a person 
may be tenure-holder within the meaning of the Bengal Tenancy 
Act, it must be proved that the land was let out es a holding for 
agricultural (or horticultural) purposes. As was pointed out by 


(1) (1899) 1. L. R, 27 Calc. 205. 
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the learned Julge, this is indeed made sufficiently clear by the 
provisions of section 7 of the Act among others. 

In my opinion the true test to determine whether a lease ‘for 
collection of rents does or does not come within the Bengal 
Tenancy Act, is, not whether the lands comprised in it are or are 
not agricultural lands, but whether or not the letting was for agri- 
cultural purposes. Where the lands are not agricultural, there 
can obviously be no question of the lease being for an agricultural 
purpose, but where ths lands comprised in a lease are agricultural, 
all that can be said is that a presumption may arise that the pur. 
pose is also agricultural, but this will not necessarily be so, To 
establish an agricultural purpose, apart from the agricultural 
character of the lands, the terms of the letting will have to be seen. 
Where, as here, the letting is merely for collection of rents, and 
‘there is no question of the lessee being required or expected to 
bring any land under cultivation either by himself or by members of 
his family or by servants or labourers, or by establishing tenants on 
the lands, the mere fact that the land is agricultural or that there are 
‘cultivating tenants on it, would not make the lease one for an agri- 
‘cultural’ purpose. 

^^ This view in my opinion is fortified » the decidió of the. Jodi 
“cial Committee, approving and affirming the judgment of this 
Court in Raja Satya Niranjan Chakravarty v, Sarajubala Debi 
(x). It was held in this case that the lease in question there was - 
not a lease for an agricultural purpose, and therefore, not excepted 


‘from tbe operation of the Transfer of Property Act by section 117 


of tbat Act, Their Lordships said ;—" This was the creation of a 


‘tenancy for the purpose of realization of rent from eowfpaling 


tenants, and therefore the provisions of the Transfer of Property 
Act apply toit” This is clear authority to show that even though 


- there are cultivating tenants on the land, this will not necessarily 
-make the lease a lease for an agricultural purpose ; in other words, 


it i+ not the nature of the land, but the purpose of the letting 
which will determine the character of the tenancy and determine 
whether the Transfer. of EFODOIM Act or the Bengal Tenancy Act 


will apply. 
- In the present case, as aiteadly stated, the lands are only partly 


agricultural, The exact proportion of agricultural to nomagricul 


‘tural lands is not clear; there is, however, evidence that the nom- 


-agricultural portion comprised in the Ae/ was let in ifara for 


.& subsequent period of 4 years at. an annual rental of Rs, 160, 
(1) (1929) 33 C. W. N. 86s. 


-— 
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while the total annual rent reserved by the fjara lease in tuit, for the 
entire lands of the tenancy, was Re. 3co, This shows thatthe nom 
pgricultural lands formed no inconsiderable part of the tenancy, 
anu this would certainly weaken the presumption of the lease i: 
one for an agricultural purpose. 

. Much reliance was placed on behalf of the SUM on the 

case, of Raskbehari Eal Mondal v. Tiluchdkari Lai (1), which 
Bash dd Fletcher and Richardson JJ. It wes argued on 
the authority of this. case that even if the lease be held not to be 
for agricultural purposes, the suit would still. be governed by the 
Bengal Tenancy Act for the purposes of limitation, though by 


virtue of the provisions of section 117 of the Transfer of Property : 


Act, the lease might be subject to this latter Act in respect of 
mattets-within"Chapter V thereof (so far as its operation was not 
excluded by any thing in section a of the Act). 

Now in support of their view the learned Judges in that case 
relied on the analogy of a gufn lease, and referred to the decision in 
Burna Moyi Dassee vy. Burna Moyi Chowedhurani (2), as showing 
that a suit for rent on 2 pwnd lease is governed: by article s of 
Schedule III of the Bengal Tenancy Act. That undoubtedly Was 
the decision in this case, but it will be seen that this was more or 
less taken for granted by the learned Judges, The w/m; had 
been previously brought to sale under the provisions of Regulation 
VIII of 1819, but as the sum realised by the sale was not sufficient 
to satisfy the claim, a suit was afterwards instituted to recover the 
balance of the Jw/mi rent. The quettion which arose was stated 
to be whether the period of limitation ran continuously from the 
last day of the Bengali year in which the arrear fell due, or, whether 
the time during which the proceedings before the Collector under 
‘the Putni Regulations were pending could be deducted. In hold- 
ing that no deduction could be claimed, their Lordships stated 
that the cate was governed by the provisions of the Bengal Tenancy 
‘Act, section 184 and article 2(b) of Schedule III of that Act,— 
and dismissed the suit accordingly as barred by limitation. No 
‘reason was given as to why the special limitation under the Bengal 
Tenancy Act would apply,—whether becaure the 4w/mi lease was 
‘a lease for an agricultural purpose, or merely because the lands 
comprised in the wr; were agricultural. The point was neither 
raised nor conridered : it was in fact assumed that Schedule III of 
that Act would apply, and the only question as already stated 


(1) 9159) 23 C. L ]. 111 ; 20C, W.N, 65. 
(2) (1899) I. L. R, 23 Cale. tgr. 
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was whether the plaintif was entitled to deduction of a certain 
period. m 

There have been other decisions since in which it bas been 
held that suits for recovery of $w/mi rent come within the Bengal 
Tenancy Act, and are governed by Schedule III thereof: See, for 
for instance, Basania Kumar Bose v, Khulna Loan Company (1), 
and Mouloi Wased Mii Khan Panes v. Brofendra Kumar Bando- 


padkaya (2), but these cases, again, hardly throw any light on 


the point in controversy, as none of them deal with the question 
as to what determines the applicability of the Bengal Tenancy Act 
to puted leases or to suits for $u/sí rent. In the: firet of these cases, 


' an objection was raised for the first time in second appeal that 


the fw/ni in suit was not subject to the operation of the Bengal 
Tenancy Act on the ground that there was no evidence to 
show that the j$w/w; had been granted for realization of rents 
from agricultural tenants, and the obje:tion wes sought to be 
rested on the authority of Promotho Nath Mitler v. Kali Prasanna 
Chowdhry (3), and Umrao Bibi v. Mohamed Rofabi (4), 
but it was ruled that the point could not be raised at that stage, 
as it involved the determination of a question of fact, and the. 
caso was decided on the assumption on which it had proceeded 
inths Courts below that it was governed by the provisions of the 
Bengal Tenancy Act. In ths other case Mowi Wasii AH Khan 
Fane v. Brajendra Kumar Bandopadhyaya (2), the proposition was 
merely accepted as settled on the authority of earlier decisions, 


In my opinion, neither the decision in Burna Moys Case (5), 
which was relied on by Fletcher and Richardson JJ. nor any of 
the other cases which have held that the provisions of Schedule 


III of the Bengal Tenancy Act apply to suits for recovery of 


puini rent, support the conclusion which is sought to be drawn in 
Rashbehari Lal Mondal v. Tiluchkdhari Lal, (Supra), (6) that these 
provisions will apply in the case of a lease for collection of rents, 
where it ie merely shewn that the lease relates to agricultural lands 
or that the rents are to be collected from agricultural tenants, and 
not that the purpose of tbe lease is agricultural. In point of fact, 
it will be seen that the lease in Raskiehari Lal Mondal's 


(1) (1914) 20 C. L. J. 1. 

(2) (1932) 36 C. W. N. 833. 

(3) (t901) I. L. R. 28 Calc. 744. 

(4) (1899) I. L. R. 27 Calc. 205. 

(5) (1895) I. L. R. as Calc. ror. 

(6) (1915) 293 C. L. T. 111 4 20 C, W. N. 485, 
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case (Supra), (1) was held to be one for an agricultural purpose, and 
in that view the observations in that case 09 which the respondent 
-relies in the present appeal were mere obiter dicta, i 

The better view, accordingly, as I have indicated above, is to 
hold that the Bengal Tenancy Act applies only to a lease for an 
agricultural purpose ;—and not to a lease which is a lease of 
- agricultural lands, but not for an agricultural purpose. This will 
avoid the necessity of holding that a lease, not being for an 
agricultural purpose, will be subject to the provisions of Chapter V 
of the Transfer of Property Act for certain purposes, but that 
for the purposes of limitation it will be governed by the provisions 
of the Bengal Tenancy Act. Neither authority mor principle 
requires the acceptance of such an anomalous position, and if and 
-in so far as the decision in Rashbchari Lal Mondal v. Tiluckdhari 
Lal (1), involves or lends support to such view, I respectfully differ. 

In any case, the decision can be of no assistance to the 
respondent in the present appeal, for here admittedly nearly half 
the lands comprised in the lease are non-agricultural. 

- The conclusion, therefore, I come to is that the lease in this 
case is not subject to the operation of the Bengal Tenancy Act, and 
special rule of limitation prescribed by that Act will accordingly 
not apply. . The lease being in writing and registered, the limitation 
applicable will be that under article 116 of the Indian Limitation 
Act: Zricomdas Cesverji Bhoja v. Gopinath Jin Thakur (a), 
where it was held that a suit for rent on a registered lease is a suit 
“for compensation for breach of a contractin POU TERM eIOí: 
within the meaning of article 116. 

Referring to this decision of the Privy Council it may be pointed 
out that article rro of the Indian Limitation Act specifically 
provides for suits “for arrears of rent,” and it is beld that where 
there is no registered lease, this article will apply, and not article 115 
which speaks of suits ‘for compensation for the breach of any 
contract, express or implied, not in writing registered and not 
herein specially provided for." Where, however, there is a 
lease in writing and registered, their Lordships hold that 
article 116-will apply and not article 110, notwithstanding the fact 
fact that article 116 uses exactly the same terms, "compensation 
for the Lreach of a contract,” as in arlicle rig. This is because 
of the omission in article 116 of the words which occur in article 
115, "and not herein specially provided lor". In other wordt, 


(1) (1915) af C, L, . 111; 20 C. W. N. 485. 
(2) (1916) L. R, 44 L A. 65; I. L, R, 44 Calo. 759 ; as C. L, J. 279. 
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IDE the effect of this decision is that article rro will affect aitticle 

4937. 115, but not article 116: in other words, article 115 will apply 

Munshi Alanddin Where there is no special provision (such as article 110), but 

- Abammed Chow- article 116 will apply, whether there is special provision or not, 
dbury ; ‘ ‘ BAe : 

v. Their Lordships came to this decision mainly because of a long 

Tamizuddin and uniform course of judicial interpretation of the corresponding 

— articles in tbe previous Limitation Acts. The position, therefore, 
arre d is that where there is a lease in writing and registered, & suit 
for rent based on such a lease wil be governed by article r16, 
and not by any apecial provision that may exist in terms for suits 
for arrears of rent; but that where there is no registered lease, 
the suit will be treated as a suit for rent coming within the special 
provision, and not under article 115. 

Applying the line of reasoning accepted by the Judiclal Com- 
mittee in the interpretation of the relevant articles, it may be 
well doubted why, if article rro does not rffect 116 of the Indian 
Limitation Act, article 116 will be at all effected by the special 
provision of asticle 2 of Schedule III. of the Bengal Tenancy Act. 
By virtue of sections 184 and 185 of the Bengal Tenancy Act, . 
article 2 of Schedule III of this Act may be said to take the place 
of article tro of the Indian Limitation Act, and article 116 of the 
Indian Limitation Act may be deemed to be incorporated in the 
Bengal Tenancy Act. If article rro is then superseded by article 
116 of the Indian Limitation Act, there seems to be .no: valid 
reason why Article 116 should similarly supersede article 2 of 
‘Schedule III of the Bengal Tenancy Act. It should follow, there- 
fore, that even where a lease isa lease admittedly coming within 
- the purview of the Bengal Tenancy Act, if the lease is in writing 
and registered, the limitation applicable to-a suit for rent on the 
basis of such lease will be that under article r16 of the Indian 
Limitation Act, and not article 2 of Schedule III of tbe Bengal 
Tenancy Act. This would no doubt be contrary to the decision 
of the Full Bench of thie Court in Mackensie v. Hafi Syed 
Mokomed (1), which held that suits for rent,. founded on registered 
contracts in respect of lands. subject to the provisions of the 
"Bengal Tenancy Act, are governed by the limitation provided 
in that Act. It is in my opinion a point for consideration how 
-far the Foll Bench Case can be. reconciled with the decision of 
tbe Privy Council Ar, however, the learned Advocate for the 
" Appellant in this case did not raise the point, and as it is possible 

to rest the decision of the appeal on the other and surer ground 


(1) (1891) I, L, Ry 19 Calc, 1. 


Y 


iy 
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that the lease does not. come under the Bengal Tenancy Act at all, 
itis not necessary to consider the matter further or express any 
- final opinion on it, 

The result is that the judgment and decree of the learned 
Subordinate Judge must be, and are hereby set aside, and the suit 
remanded to the Court of first instance to be tried 5n the merits, 
Costs of all Courts including the costs of this hearing will abide 
the result. 

Henderson, J. :—1 agree. Ionly desire to say a few words 
with regard to the contention made on behalf of ths respondents 
that even though this lease is governed by the Transfe* of Property 
Act, the special limitation provided by the Bengal Tenancy Act 
will still apply. In my opinion, the special law of lmitation only 
applies to tenancies governed by the Act itself, Tae contention 
made on behalf of the respondent derives tome support, not from 
the decision itself, but from certain observations made by Mr. 
Justice Richardson in the case of Rashbshari Lal Mondal v. 
Tiluchdhari Lai (1) If that learned Judge intended to lay down 
that, although the tenancy with which he was dealing was 
governed by the Transfer of Property Act,the special law of 
limitation still appliss, I must respectfully express my dissent 
from such a conclusion, There is no authority for such a pros 
position inthe case of Burna Moyi Dassee v, Burmc Mont Chom- 
ékurani (2) on which the learned Judge appears to rely. In the 


case it was apparently not disputed that the tenancy was governed 


by the Bengal Tenancy Act. The only point of coatroversy be- 
tween the parties was az to the exact time when the limitation 


began to run. As at present advised, I do not wish tc express any, 


opinion on the question whether the decision of the Full Bench of 
this Court to which my learned brother has refered requires 
reconsideration. 
E D. Appeal allowed è 
Suit remanded to the 
Court of first instance, 
(1) (1915) 23 C, L. J. 111 j 20 C, W. N. 485. | | 
(2) (1895) I. L. R. 23 Calo 191. 
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ORIGINAL CIVIL. ' i 
Before Mr, Justice A. N, Sen, 
GURUDAS ROY CHAUDHURY AND OTHERS 


v, 


BHUPENDRA NATH GHOSE AND OTHERS.* 


Will, interpretation s/—"Heir!, '"ultaradklcari!, ‘warrish', meaning and 
implications of—Living persen, if can howe an ‘heir’ —Bequest, if fails in 
the absence ef heir. : 
A person cannot be the heir of a living person. In the legal, technical and 

cortect sense of the word an ‘heir’ comes into existence only on the death of 

the ancestor and not before 1 
Dee dem Winter v. Perratt (1) referred to. 

Tbe words “nttaradbicari’ and  "warris" have exactly the same mean- 
ing and connotation as the English word “bel” and the principle ‘Nemo est 
hiexes viventis! would apply to the word “nottaredhicari” or “warrtsh’’ 
as it would apply to the English word “heir’’, 


There are two cardinal principles to be observed in the consideration of 
wills, deeds and other documents. The first ts that clear and unambiguous 
dispositive words are not to be controlled or qualified by any general expression 
of intention. The second Is that technical word or words of known legal 
Import must have their legal effect, even though the testator - uses inconsistent 
words, tinless those Inconsistent words are of such a nature as to make it 
pecfectly clear that the testator did not mean to use the technical terms In their 
proper sense : 

_ Dee d. Gallini v. Galini (2) referred to. 

G, a Hindu testator governed by tbe Daybhaga School of Hindu Law, 
by his will bequeathed a property to P, wife of his son K for life and tbero- 
after to the heirs and successors of K-—the exact words used in Bengali 
being f'uttaradhkeari" and “warrish’’. P had a daughter living at the date of 
the death of the testator but she predecensed P t 


Held, that the bequest to the n of K on the demise of P falled K 
having survived P. 
Suit for declaration of title. 
: ' The material facts will appear from the judgment, 


Mr. S. M. Bose, Standing Counsel (with bim | Mr. Sud ir 
Ranjan Das) on behalf of the Plaintiffs !—On the death of the 
testator Girish, Parulbala became entitled not only to a life estate 
in the properties in suit but also to the vested temainder therein 
owing to the fact that she was the heir presumptive of Khelat, 

*Original Suit No. 946 of 1937, 


(1) A 5 M, & Gr. 314. 
(3) [1833] 5 B. & Ad. 6a1, 
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Khelat though a living person can have Ae—Vide Hooper v. 
Carpenter (1); Pilkington v, Spratt (2); and 28 Halsbury 


55r 


Civit, 


i —— M € 


1933 


749 para 1378. Parul thus became entitled to the entirety of Gurudas Roy! Chao- 
dh 


the said properties and after her death the plaintifs being her 
brothers became entitled thereto as her stridhan heirs, The 
plaintiffs claim also as the assignees of the right, title and ‘interest 
of Khelat, 

Mr. P. N. Chalterjts on behalf of the Defendant Jatindra 
Chandra Ghosh :—No person can be the heir to a Jining person, 
“Nemo Est Hares Viveniis? iw a well known maxim. The term 
heir connotes and implies the death of the ancestor—Vide 
Wharton's Law Lexicon, 13th Edn. P. 4073; Oxford Dictionary, 
Vol 5,P. 197; Wilson's Sanskrit Dictionary, P. 142; Bengals 
Didionary by Subal Mitra; Jarman on Wills (1930) pp. 
1535-36; and Lord  Browgham!s Judgment in 6 Manning and 
Granger 314 at p. 363. Therefore Parulbala could not be the 
‘heir’ of Khelat who is still living. With her death her life estate 
came to an end, The testator Girish therefore died intestate with 
regard tothe “Remainder” in the properties in suit after Parul's 
death, Khelat became entitled toa fowr/k share inthe same as 
one of the heira of Girish. Plaintiffs can claim only the said 
fourth share on the strength of the Deed of Assignment executed 
in their favour by Khelst,'and not the extirefy of the premises in 
suit as they ‘have done in their plaint, 

With regard to the cases cited by the learned Standing Counsel, 
they proceed on a rule based on an Erglish Court's strong leaning 
against intestacy, the minds of the English Judges being saturated 
with a;dread of intestacy. But asthe Privy Council has pointed 
out that such a rule is "purely an English product {based 
on English necessities and English habits ‘of thought, and 
there would be no justification in taking them as our guide in the 
case of Indian wills’ Vide ' Narasimha v. Parthasarathy (3) 
Besides you can’t construe the term “Heir” occurring in 
this will with the help of some wills made in England. Lord 
Macnaghten has pointed out that “To search and sift the heaps 
of cases on wills which cumb:r our English Law Reports in order 
to understand and interpret wills of people speaking a diffe- 
rent tongue, trained in different habits of thought, and brought 


(1) [1936] Ch. 442% 
(a) s Barn, and Ad, 731. 
(3) (1913) 1. L, R. 37. Mad. 199 (322) ; L. R. 4tL A. 51; e L. eJ 369 
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up under different conditions of life seems almost abgurd", Vide 
Narendra y. Kamalbasisi (1). 

Mr. S. N. Rudra on behalf of the Defendant Sanjib Chandra 
Ghose and Hr, A. Æ. Hasra on behalf of the Defendants 
Bhupendra and Nripendra supported Mr. P. N. Chatterjee's 
contention, 


Cc. A. 7, 
The judgment of the Court was as follows — 


Sen, J.:—This is a suit principally for a declaration of the 
plaintiff's title to certain lands and for other ancillary reliefs. 

One Girish Chandra Ghosh, a Hindu governed by the Daya- 
bhaga School of Hindu Law, died in March 1908 leaving him 
surviving his widow Bhutomoyee Dassi, his three sons Anukul, 
Charu and Jatindra by a predeceased wife, the three wives of the 
aforesaid three sons, vis. Nababala, Sailabala and Profulla Sundari, 
respectively, Khelat a son by his second wife Bhutomoyee 
and Khebt’s wife Parulbalı Dassi, The genealogy so far is 
admitted by all parties. The plaintiffs’ further case is that at ths 
time of Girish’s death Khelat and Parul had a daughter Padma 
living, that she was born in July 1907 and died on 34th May, 1908. 
Some of the cCefendants deny the existence of Padma, I give 
below a genealogical table in accordance with the plaintiffs’ case 
for easy reference : 

GIRISH CHANDRA Y iE (d. March 1908) | 


| 
1st. wife Hemangini 
ara testator} 


i 
Asie (d. 2§. 9. 23) Charu (d 27 11. 55) falda 
M. M. (defdt. No. 5) 
Nababala (d. 7. 9. 20) Sailabala (living) M. 
(defdt. Mo. 4) Prafullabula 
| (defdt. No. 6) 


i | 
Bhupendra Nripendra Sanfib 
(defdt. No. 1) (defdt. No. 2) (defdt, No. 3) 


| 
and wife Bh 
(defdt. No. 7) 


Kbhelat een No, 8) 
Parulbala (à. 1938) 
M Daughter ` 
(Born 1907. d. 24. ©. 1908) (Born after testator’s 


death and now dead). 
(1) (1896) L, R ag]. A. 18 (38) j L L. R. 23 Calc. 553 (573). 
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On thé sand September, 1995, Girish Chandra Ghose executed 
a Will in the Bengali language, an English translation of which 
has been filed with the plaint, By this Will the testator, inter aia, 
bequeathed certain property to Parulbala, wife of Khelat, for life 
and thereafter to the heirs or successors of Khelat. The terms of 
this bequest are to be found in clauses 9, ro, tr and ra of the 
Will There is no dispute regarding the validity of this Will of 
which probate has been granted, nor is there any dispute as to the 
fact that the bequest was to Parulbala for life and on her demise 
to the heirs or successors of Khelat. The Bengali words used are 
"Uttaradhicari? and “Warrish”, which all parties are agreed, mean 
heirs or successors, 


Probate was taken of the Will on 21st August, 1909, from this 
Court, In 1gra Parulbala instituted a suit against Anukul, Charu 
and Jatindra for partition, A consent decree was passed. There- 
after in 1920 an arbitrator was appointed by consent of parties 
to divide and allot certain premises which were among the subject 
matter of the Will Eventually Parulbala was allotted the 
‘properties mentioned in paragraphs 1o and rr of the plaint as 
being the properties bequeathed by the Will of Girish to her for 
life and on her demise to the heirs of her husband Khelat. These 
facts are now admitted by all the parties. 

On the a6th Septem ber, 1935, Parulbala died leaving her 
surviving, ber husband Khelat and the plaintiffs who are her three 
brothers, Sho left no is sus. 

On the goth August, 1936, Kbelat purporting to be the full 
owner of the properties mentioned in paragraphs ro and rr of the 
plaint transferred the same togetber with certain other properties to 
the plaintifs by a deed. 

The plaintiffs now sue for a declaration of their tie to the 
properties mentioned in paragraphs ro and 11 of the plaint, i.¢, to 
the properties bequeathed by Girish to Parulbala for life and on her 
demise to the heirs of EKhelat, . 

This claim is based on two alternative grounds: Firstly, the 
plaintiffs! case is that by the bequest Parulbala got not only a life 
interest in the properties but also a vested remainder as the heir 
presumptive of Khelat on the date of the testator's death. This 
vested remainder was her "Stridhan" and on her death without 
issue her brothers who are the heirs of her Stridhan property 
acquired absolute title thereto. Secondly, it is contended that if 
it be held that by the terms of the Will Parulbala could not get 
& vested remajnder in the property, the plaintiffs acquired title in 
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the following manner; On the death of Girish Parulbala got a- 
life interest and Khelat’s daughter Padma who was alive on the date 
of Girish’s death got a vested remainder. On Padma’s death the 
vested remainder which was Padma’s Stridhan devolved upon 
Parulbala as a Hindu mother, fæ. Parulbala got the limited estate 
which a Hindu mother gets inthe Stridhan of her daughter. On 
Parulbala’s death Khelat as next heir of his daughter Padma got 
an absolute estate in the property and thereafter the plaintiffs 
acquired khelat’s interest by deed of the 20th August, 1936, whereby 
Khelat transferred all his interest in these properties together with 
other properties to the plaintifis, Thus the plaintifs seek to 
establish their title as heira of Parulbala and in the alternative as 
transferees from Khelat, Bhupendra and Nripendra, the defen- 
dants Nos. r and s, who are the grandsons of Girish by his son 
Anukul, have filed a joint written statement, while Sanjib, the 
defendant No. 3, who is a grandson of Girish by his son Charu, 
and Jatindra one of the sons of Girish have filed separate written 
statemente. The other defendants do not appear. 

I do not propose to set out the various contentions rajsed in 
the written statements inasmuch as the defendants have abondoned 
some cf them at the trial ‘The position taken up by the defen 
dants now is this; Bhupendra, Nripendra and Sanjib deny that 
Parul had apy daughter living at the time of Girish’s death, There 
i» no denial of this part of plaintiffs case by Jotindra, All the 
defendants now admit that by the will Parulbala got a life interest 
in the properties mentioned in paragraphs ro and 11 of the 
plaint and indeed this is clearly established from the will and the 
other documents filed with the plaint and proved in this case, 
The points of difference arise around the bequest to the heirs 
of Khelat on the demise of Parulbala, Counsels for the various 
defendants contend that this bequest is of no effect and 
that on Parulbale's death the property bequeathed to Parulbala 
devolved as if it had been undisposed of by the will of 
Girish ; in other words they argue that the property in suit should 
be distributed among the heirs of Girish as on intestacy. Accor- 
ding to this view Bhupendra and Nripendra jointly would get 
a 3 share and Sanjib, Jatindra and Khelat a 1 share each, The 
validity of the deed of transfer executed by Khelat in favour 
of the plaintiffs on the soth August, 1936, so far it . transfers 
this 44 share of Khelat to the plaintiffs, is not now challenged 
and the defendants do not oppose a decree in favour of the 


plaintiffs with respect to this 24 share. 


Vos. LXVIII] HIGH COURT. 


Before dealing with the question of the effect of the bequest 
to the heirs of Khelat on the demise of Parulbala I propose to 
dispose of the question of fact whether Khelat had a daughter 
living at the time of Girish’s death. Parulbala’s brother Gourdas 
Fai Choudhuri has been examined and he deroses to the fact 
that Parulbala had a daughter Padma who was born during 
Girish's life time and who died after Girish's death. It is true 
that this witness is interested inasmuch as he is one of the plain 
tiffs, itis also true that there is no birth certificate or other docu- 
mentary evidence produced in support of this oral testimony, 
but I was impressed by the mannerin which this witness deposed 
and also by the fact that he seemed to possess an uncommonly 
good memory about other matters Further there is no rebutting 
evidence whatsoever. In these circumstances I find that Parulbala 
had a daughter living at the time of the testator's death. 

I shall now consider what effect, if any, should be given to 
the bequest to the “heirs or successors" of Khbelat on the demise 
of Parulbala, As stated before, the Bengali words used are 
"Uttaradhicari" ond “Warris”, The one is & synonym for the 
other (vide the well-known dictionary “Saral Bangla Ab^idhan") 
The word “Uttaradhicari? according to this dictionary means 
"a person who has the right of receiving the properties left by the 
deceased owner by virtue of the fact that he is related to such 
owner.” In short, tha Bengali words ""Uttaradhicari" and "warris" 
have exactly the same meaning and connotation as the English 
word "heir? and the principle ‘Nemo est F eres viventis" would 
attach to the word "Uttaradhicari and warris” in the same way 
gs it would attach to the English word "hei", In the legal, 
technical and correct sense of the wcrd an heir comes into existence 
only on the death of the ancestor and not before. An heir is 
“2 person who succeeds by descent to an estate of inheritance" ; 
he is a person "who after his father's or angestor's death hasa 
right to inherit all his lands, tenements and hereditaments”, This 
is the definition. given in Wharton's Law Lexicon, Again in 
Halsbury's Laws of England Vol. 28 p. 749 there is a pasrage 
which says that in the technical sense of the word “no one can 
be the heir of a living person". That this is the sttict aud 
technical meaning of the word "heir? has been laid down joa 
long string Of decisions, to one of which I have been referred by 
learned Counsel fot the defendant Jatindra Ghosh [Dos dem 
Winter. v. Perratt (1)]. 


(1) [1843] 5 M. & GF. 314. 
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If the words "Uttaradbicari' and “war.is” are given this inter- 
pretation then the bequest to the heirs of Kholat after the death. 
of Parulbala obviously fails, as there was no one living at the 
time of the death of Parulbala who could answer to the descrip- 


tion, "beirs of Khelat,” Khelat being still alive, Again no one 


could take a vested interest in the legacy or bequest to the heirs 
of Khelat on the date of Girish's death, for the same reason that 
on that date Khelat was alive and no one could be described as 
his heir. On behalf of the plaintiffs it ia argued that the word 
should not be given this technical meaning, but that it should be 
taken to mean “heir presumptive," and certain English cases were 
cited where this interpretation was given to the word “heir”, 
Amongst them I need mention only ths cass of ZZafger v. Car 
penter (1) as being one which mo.t nearly resembles the present 
case in regard to the facts. There A bequeathed property to 
trustees for hie mother and wife for successiva life interests and 
after the death of bis wife upon trust "for such person or persons 
ga at tbe decease of my said wife shall be my heir or heirs at law 
absolutely”, The mother and wife both predeceased the teste- 
tor. It waf held that there was an effective gift to the p«rson 
who would have been the testator’s heir if the testator had died 
on the date of the death of his wife. There the word “heir? was 
construed to mean a person who would have been the heir of a 
living person if such person had died ona particular date. The 
reason for putting this construction on the word was that this was 
the manifest intention of the testator deducible from the terms of 
the will. Another reason was that if this construction was not 
put on the term “hei” there would be an intestacy. In England 
it may be said that the Courts abhor an intestacy. There is no such 
abhorrence of intestacy in India, 

To construe one will by having recourse to the interpretation 
put on another will by some other Court because there 
are points of resemblance between them is a method of 
approach that does not commend itself to me. A single word, 
the turn of a phrase, or the other terms of a deed may givè toa 
clause a significance which is entirely different from that which 
would attach toa clause otherwise similar in‘another deed. It 
would, in my opinion, bea profitlese task to compare the various 
interpretations put on the word "heir" inthe different wills which 
have formed the subject-matter of judicial decision in England, 
To use the words of Lord Macnghten in the case of JVoremdra 


(1) [1936] 1 Ch. 443. 
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Nath Sirear v. Kamalbasini Dassi (1): "To search and sift 
the heaps of cases on wills which cumber our, English Law 
Reports, in, order to understand and interpret wills of & people 
speaking a different tongue, trained in different habits of thought 
and brought up under different conditions of life, seems almost 
absurd." The better course would be to study the terms of the will 
under consideration, to come to an understanding of the intention of 
the testator, if possible, and to give effect to this intention unless it 
is prevented by the law. Inarriving ata decision regarding the 
intention of the testator, certain principles of construction must, 
of course, be remembered. As was stated by Lord Davey in 
the case of Zait Mohun Singh Roy v. Chwkkum Lal Roy (2) 
there are two cardinal principles to be observed in the considera- 
tion of wills, deeds and other documents. The first is that clear 
and unambiguous dispositive words are not to be controlled or 
qualified by any general expression of intention. The second is 
that technical words or words of known legal import must have their 
legal effect even though the testator uses inconsistent words, unless 
those inconsistent words are of such & nature as to make it per- 
fectly clear that the testator did not mean to use the technical 
terms in their proper tense. [Vide also Dos d. Gelini v. 
Galfini (3)]. i 

I am satisfiod from the facts of this case and the terms of the 
will that in using the words "Uttaradhicari" and “Warris” the 
testator did not intend the words to have their strict legal and 
technical significance. On the date that the will was executed, 
viz, on the sand September, 1905, Kbelat was alive and there 
was no heir of Khelat in existence. It cannot be said that ths 
testator when making a gift to Khelat’s heirs was ho:ing that his 
son Khelat would predecease him leaving an heir. It is very 
difficult, however, to come to any sure ccnzlusion of whit the 
testator did mean by the word “heir,” Did he mean “Leir 
presumptive” when making his bequest of Khelat’s heirs? TLe 
heir presumptive of Khelat at jthe time of the execution of the 
will and at the time of the testator’s death was Khelat’s wife 
Parulbala. The testator could not have meant to indicate Paruk 
bala when he was making a bequest to Klelat's heirs Tt is 
perfectly clear from the terms of the bequest that he did not want 
Parulbala to have anything more than a life estite. It is also 
perfectly clear that the testator's intention was to give not to 


(1) (1896), L. R. a3 I. A. 18; I. L. R. 33 Calc, 563. 
(2) (1897) L. R. 241. A. 76; I, L, R. 24 Calo. 834, 


(3) (1833) 5 B. & Ad, 621. 
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Parulbala's heirs but to Khelai’s heirs on the death of Parulbala. 
He could not therefore have intended Parulbala to take a vested 
remainder as being the heir presumptive of Khelat, Thus the, 
testator did not use the word “heir” in the sense of “heir presump- 
tive.” Ifthe clauses of the will be construed to mean that a 
bequest was being made to such of Khelat's children as may 
be living on the date of Parulbala's death, then, also, the plain 
tid's claim must fail, as no child of Khelat was living on that date. 
It cannot be inferred from the terms of the will and the circums- 
tances prevailing at the time of itsexecution that the testator. 
intended that any child of Khelat living on the date of testatoi'à 
death should take a vested remainder which would devolve upon 
-tho heirs of auch child in case the child died before the termination 
ofthelife estate, I have grave doubts whether the testator could 
have any idea of whatis meant by a vested remainder, or of the 
circumstances under which, or of the time when, a postponed 
bequest would vest in any person. I have, to use a well-known 
phrase, put myself in the armchair of the testator in trying to. 
-construe this will, but I have not been able to get any inspiration 
which would help me to arrive at any clear conclusion of. what 
the testator intended by the bequest to the heirs of Khelat on the 
demise of Parulbela. 


Looked at from any point of view, the bequest fails, The 
property must therefore devolve as on an intestacy. Khelat would 
get a J¢ share in the property mentioned in paragraphs ro and zr 
vf the plaint on the death of Parulbala, Of the remaining throe- 
fourths the defendants Bhupendra and Nripendra would jointly 
take X and Sanjib and Jatindra & X4 each. Khelat having sold 
his interest in the property to the plaintiffs, I declare their title 
to a M sbare in the aforesaid property, The plaintiffs did not 
prese for the other reliefs prayed for in the plaint. The rest of the 
plaintiffs claim is dismissed. 

Six issues were raised at the hearing, and they are as follows s 

1. ' Did either Parulbala or Padma ever have an absolute vested 
remainder asthe heir presumptive of Khelat or otherwise in any 
gf the properties mentioned in paragraphs ro, r1 and 16 of the 
plaint, or become entitled thereto as Stridhan? 

a, Are the plaintiffs entitled to any of the said properties 
either as the Stridhan heirs of Parulbala or otherwise ? 


3. What is the effect of the deed of gift by Khelat ? 
d. Ate the allegations in paragraph 17 of the plaint true ? 


\ 
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5. Was any daughter bornto Parulbala during the lifetime 
of the testator Girish Chandra Ghose? 
6. What reliefs, if any, are plaintiffs entitled to? 
My answers to the issues are as follows : 
: Issue No, 1 :— The answer is in the negative, 


Issue No. s ;—The plaintiffs are entitled to 34. of the property , 


in sult as transferees from Khelat by virtue of the deed dated aoth 
«August, 1936. 

Ismo No. 3 :— The answer is to be found in the answer to 
Issue No. s. 

Issus No. 4 :— This wae not pressed. 

Issue No. 5 :— The answer js in the affirmative. 

I-nue.No. 6 :—They are entitled to a declaration of tile toa 34 
share of the properties in suit. 

In the circumstances of this case, although the plaintiffs have 
succeeded partially, I consider that they should get no costs 
, and that they should pay the costs of the defendants who have 
appeared. . 

Mullick & Fait : aussen for the Plaintiff. 

PF. K, Duit, P. K. Ghose (in person) and S. K. Bose; Attorneys 
for the Defendant. : 


E. D, Suit decreed in part, 


APPELLATE CIVIL. 
Before Mr. Justia M. N. Mukerji and Mr. Justice R. &. Jack. 


GAJENDRA NATH SAHA CHOWDHURI 
i D. 
\ SULOCHANA CHAUDHURANI.* 
Wye maintenance —Amount, sks can claim—Arrears of maintenance— Wife e, 
when entitled io such maintenance. 
. Tt isan error to suppose that it is toa starving maintenance that a wife ts 
entitled and that she can claim only such amount, if any, which will be left as 


*Appeal from Original Decree No. 89 of 1934 with Cross-objection, against 
the ‘decree of D. L. Majumdar, Esq, nee ee cated 
the roth of March, 1934. 


| 


HE 


Hay, 6, 7, Sy 14. 


Civi, 
1946. 


Serum 
Gajendra Nath Saha 
Chowdhuri 


dies 
Sulochana Chaudhu- 
rani. 


em 


May, 14. 


e 


THE CALCUTTA LAW JOURNAL, [Vor, LXVIIL 


residue after all the comforts of the husband and his family are assured, She gots 
the maintenance as of right and gots it on such a computation as would enable 
her to live consistently which her position as her husband's wife with the same 
degree of comfort and reasonable luxury as she would have in the husband’# 
house for the deprivation of which, not she but her husband and his people were 
responsible. The fact that bac father is not a man of affluence ls neither here 
nor there. 

A Hmdu wife whose residence in her husband's house has been made im- 
possible for no appreciable fault with which she can be credited is entitled to 
arrears of maintenance from the date of ber leaving her husband's residence al- 
though she does not prove that she has incarred debts in maintaining herself. 
Kkradeshwari v. Hemeswar (1) followed. 

Appeal by the Defendants and Crostobjection by the Plaintiff, 
' Suit for maintenance and arrears of maintenance by the wife 
against ber busband. 


The material facts will appear from the judgment. 


Masses. Chandra Sekhar Sen and Navadwip Chandra mene for 
the Appellant. 


Messrs, Sarat Chandra Roy Chowdhury and Krishna Kamal 
Maitra for the Respondent, 


The judgment of the Court was as follows : | 


_ This appeal arises out of a suit which was instituted by one 
Sulochana Saha ,Chaudhurani against her husband Gajendra Nath 
Saha Chowdhuri for a declaration of her right to a monthly 
allowance and for recovery of the same and of certain ornaments 
or compensation therefor. Ths story isa sad one. The parties 
were married in March 1930 For a few months shortly after her 
marriage the girl lived with her parents, but the rest of the time 
till March 1632 she lived in her husband's place and mostly in 
Calcutta. In February 1939, the husband married a second wife, 
and thereafter on a date in March following (about the end of 
Falgoon) the girl left her husband’s house and went to her parents, 
Her case is that throughout her stay in Calcutta and particularly 
since an incident which took place in June 1931, she was habitually 
abused, ilktreated and tortured and at last turned out without 
any of her belongings or ornaments.” The defence was a denial, 
coupled with a charge against her that she was a girl of bad temper 
and of shameless habits and also that she left with her things of a 


“own accord. 


Tbe suit was tried along with a counter-suit, subsequently 
commenced by the husband against the wife for restitution of 


(1) (1929) L. R. 561. A. 182 ; 49 C. L. J. 519. 
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conjugal rights To that suit the girl's defence was on the linos 
on which her plaint in the present suit was framed. 

. The Subordinate Judge, in a judgment remarkable for its 
carefulness and lucidity, bas dismissed the other suit and that 
: decree has remained final, an appeal preferred therefrom having 

been subsequently abandoned. He has decreed the present suit, 
finding the girl's right to a maintenance allowance of Rs 4o per 
month from Chaitra 1340, that is the date of the decree, and 
‘declaring ihat allowance to be achargeon the immovable pro- 
perties belonging to the husband, and ordering the payment of 
the amount due on that footing ; and hs has also made a decree 
for return of some of the items of ornaments and clothes specified 
p in the plaint as having been detained, and, in default, for payment 
of Rs, 2,850 as compensation. The appeal is by the defendant, 
the husband, and there is à cross-objection by the girL 
The girl's story has been minutely and elaborately examined 
by the Court below, That Court has found that there was at 
the first stage of the wedded life of the parties a strong dislike for 
the girl entertained by the mother of the busband as the more 
active party and the husband himself is a young man, still a minor, 
who was completely under his mother's cominion. The Court 
has also found, that at the second stage which commenced with the 
incident of June r9g3r,—which was thata child of the family fell 
and got seriously hurt with injuries of a permanent nature and 
for which, as appears upon the evidence, the verdict of the mother- 
in-law agreed in tacitly by other members of the family was that 

2 the girl was responsible even to the extent that she deliberately 
let her fall down,—there was abuse, physical violence and torture 
and cruelties of various descriptions. "The Court has also observed 
that the ancillary allegations of starvation and confinement are also 
-probable. The Court has further held that abandonment in the 
shape and form in which it was alleged on behalf of the girl, was 

-also rade out. Beyond making some faint attempts to point out 
certain immaterial embellishments and exaggerations and false 

-touches which obviously were put in to make the case look blacker 

than it actually was, the appellant has not ventured to go into 
details in order to show that the findings aforemid are wrong. 

The fact of the second marriage of the husband is not denied, 
and the mother-in-law’s explanation that such marrisge was com- 
trived to correct the girl is amusing in the extreme. No useful 
purpose will be served by referring to the evidence on the afore- 
gaid matters. Apart from the evidence of the girl herself which 
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is foll of circumstantial detaile, her story is fully corroborated in 
all material respects by her father (P. W. 1) Heramba; by 
P. W. 6, Promotho Nath Saha and P. W. 8, Ramani, Mohan Saha, 
who had seen the girl in the busband's house towards the end of 
her unfortunate stay there and witb the former of whom she was 
eventually sent away ; by P. W. 3, Kali Prasanna Pal, a pleader 
who met the girl on her way back to her parent's home, and by 
P. W. 5, Ramendra Prasad Basu, the Doctor who examined and 
treated her on her arrival there, The motherinlaw in her evi 
dence shamelessly lied and the husband made statements from 
which admissions are not difficult to spell out that the girl’s story 
is.in substance true. There are certain letters and some other 
oral evidence, which collaterally support the case of the plaintiff 
About the relations in general that existed between the two families. 
This is a convenient place to state that many of tke charges which 
were made against the girl to repel her claim to maintenance has not 
been substantiated and that the charges were entirely groundless, 
The main grgume nt addressed to us on behalf of the appellant 
in order to avoid his liability is that he was completely under the 
thumb of bis mother and that it was the mother who was respon. - 
tible for all that was cone to the girl and he himself did nothing 
and had no charge to stand in bis mother’s way. Our attention 
hes been drawn to the Judge’s remark that "the demeanour of the 
youth appea red to be gentle (the defendant's pleader also requested 
me to note this)." We think it will be sufficient for us to say that 
dutifulness towards mother is a priceless virtue fora sop, but jf 
by reason of such circumstances as this case dircloses it becomes 
unthinkable to ask the girl to live in her husband's family, as it 
has become in the present caso, neither this merit on the part of 
tbe husband nor his gentle demeanour in the witness box can 
relieve him of his liability for bis wife's maintenance, Much 
has been sought to be made of a visit which the husband paid to 
the house of his father-imlaw after the girl had removed herself 
to that place but the version of this matter that we have from the 
plaintiff's side and which we believe does not help the husband. 
The offer which is to be found in the husband's evidence,—"I 
gm willing to take Sulochana and live with her as husband and 
wife, befitting her position as my wife"— did not arrive until it was 
too late, and the girl cannot be blamed if she was not willing to 
fallin with the proposal. In our opinion, the declaration which 
the girl has obtained as regards her right to an pos for her 
maintenance has been rightly made. , E. F 
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Nexily, it has been urged that the rate fixed by the Court 
below is too high. For this contention, very great reliance has 
ebeen placed upon s partition deed dated 1916 (Ex. 3) in which 
the income of the properties which belonged to the defendant's 
father at the time of the deed is stated. Taking the igures which 
this document gives in respect of such properties as are said to 
belong at present to the defendant and his brothere and adding 
thereto such amounts as are mid to represent the income of certain 
properties situate in Dinajpur and in Calcutta a chert has been 
prepared on behalf of the appellant which makes out that the 
total income in the defendant's share js about Rs. 1271 per annum. 
And we have been asked to hold that in such circumstances 
Re. 40 would bean unbearable burden. The appellant has also 


produced before us the Settlement Khatiars published some 7 


or 8 years ago in respect of two of the major items >f properties 
mentioned in the partition deed (Ex.S) in order to chow that the 
income of those two properties bas only increased in the meantime 
by Rs. 60 or so. 

Now, it is somewhat strange that this partition deed (Ex. S) 
upon which so much reliance bas been placed before us finds no 
mention in the Judgment "cf the Court below, in which all the 
contentions of the parties have been dealt with with the meticulous 
care, This omission suggests that the document was not consider- 
ed fit by the appellant to be relied upon as affording any sufficient 
materials for calculation of the appellant's income ct the present 
day. We have looked into the document with care and we are 
far from satisfied that it takes into account ‘all properties which 
belonged to the defendant’s father at the time. Admittedly the 
Dinajpar, the 24-Parganas and the Calcutta properties were not in itj 
and it states or at least suggests that there were other properties left 
joint of which the income was not taken note of. The cbart which 
has be:n banded up to us does not satisfy us as containing a true 
account of all the properties now in existence nor all their income ; 
the learned Advocate for the respondent has shown us that there 
are other properties i in existence which bave been omitted from it. 
A persistent attempt appears to have been made by the defendant 
and his witnesses to minimize the ircome. The very properties 
which are now.ssid to bring to the defendant an income of 
Re. 1,271 per year were deliberately said by them in the Court 
below to have produced a net income of only Rs, 300 per year. 
It is, we regret to have to say, wholly unsafe to accep: the sugges 
sions which are made on behalf of such party. 
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We think the mode in which the Judge has proceeded is right. 
He has tried to find out what a suitable allowance would be, keep- 
ing in view the pripoiples on which the question is to be determined, 
and which have been laid down in authoritative decisions He 
has found that the defendant bas withheld the accounts of his 
father's time upon a ground which is untrue. On such materials 
as he had before him, he has come to the conclusion that the 
defendant's annual income is af least Ra, 3,500 and that the real 
income is likely to be more but not less He has then proceeded 
to consider the question of the defendants liabilities, He has held 
that it is quite probable that Rs. r,coo is the total amount of bis 
liability ; but he has preferred to go upon a basis more - favourable 
to the defendant and has held that on that view it would amount 


"to Rs 5,000 with the result that the liability would be equivalent, 


on the basis of interest at 1077 per annum payable therefor, to 
Rs, soo a year. He thus came to the conclusion that the net income 
of the defendant minws the liabilities was Rs. 3,000 per year, isn 
Rs. 250 per month, This as.essment has been challenged before 
us But we are bound to say that-no proper materials bave been 
ever placed before the Court for arriving at a more correct figure. 
The old accounts have been withheld; there is no complete list 
produced of the properties at present belonging to the. defendant 
and their income; the fact that some of the properties have been 
sold up in the meantime has been sought to be proved by oral 
evidence and that .vidence is not quite reliable or convincing ; no 
satisfactory evidence on the question of liabilities has been brought 
before the Court. We' regret to have to observe that 
there has been a persistent attempt to avoid disclosure of 
details, ‘As matters stand, we are inclined to think the Court 
below has been scrupulously fair to the defendant and if it has 
at all erred has erred in his favour and notto his prejudice, If 
Rs, a50 or even Ra, 200 is the nett iffcome, there is no reason 
why the appellant should not curtail his wants and pay Ra. 4o a 
month, as maintenance toa girl whose whole life has been blasted 
by being married to him, The mother-in-law, it is in evidence, 
is getting an allowance of Re. 40 per month under a partition 
wbich is said to have been recently effected amongst the appellant 
and his brothers. It is said that this allowance she has been 
getting in lieu of her share in the properties, Whether this parti 
tion has been really effected is a point upon which the learned 
Judge bas expressed grave doubts, It is certainly astonishing that 
the deed of partition has not been produced on an explantiom 


t 
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which is highly suspicious, and this circumstance raises a presump- 
tion that if produced it would have gone against the defendant 
pr helped the plaintiff. But whatever that may be if the plaintiff's 
mother-in-law requires Rs, 40 a month tō keep hermelf up,--and 
we are told by the learned Advocate. for the appellant that she is 
still living in the same house with the appellant,—it would be 
highly unreasonable to hold that the plaintiff should be allowed 
any lesser amount. The appellant has said :—"I think if sbe 
(meaning the plaintiff) lives in Pabna Ra, 15 to Rs, 20 will be suffi- 
cient for her maintenance per month but if she lives in Calcutta in a 
separate hours she will at least require Ra. 6o to Rs, 7o per month 
including servants, She will require Ra r5 to zo if she lives in 
Pabna in a separate house with a maid servant" On this state 
mert alone it i3 clear to us that Rs. 40 per month which the Judge 
has allowed is not an ovcr-estimate, buta fair assessment. It is 
an error to suppose and such errcneous impression gppears to be 
at the foundation of the arguments that have been addressed to 
us on this part of the case, that it is toa starving maintenance 
that the plaintiff is entitlsd and that she can claim only such 
amount, if any, which will be left as residue after all the comforts 
ofthe husband and bis family are assured. She gets the maim 
tenance as of right and gets it on such a computation as would 
enable her to live consistently which her position as the appellant's 
wife with the same degree of comfort and reasonable luxury as she 
would have in the appellant's house for the deprivation of which, 
not she but her husband and his mother were responsible, The 
fact that her father is not a man of affluence is neither here 
nor there. sos 


Nextly, some arguments have been addressed to us in order 
to make out that the amount awarded by the Judge as compensa- 
tion for ornaments etc, is excesrive. We are not satisfied that 
there is anything wrong in the assessment which the learned Judge 
has made on this head. 

The plaintifi’s cross-obj:ction involves two contentions, Ore 
of thess is that the rate of allowance should be enhanced. We 
have already said that we consider tho rate as fair, "The othet 
contention is that the Judge has been in errorin disallowing the 
plainüff's claim for arrears of maintenance from the date of het 
dismiseal from her husdand’s house in Calcutta up to the date of the 
decree. The ground* on which the Judge has proceeded has been 
given by bim in his judgment in these words i— 

"But in this particular cate lt is in evidence tbat the plaintifi’s 
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Cin. ‘father bas maintained his daughter uptill now. Itis not in evi- 
1936. dence that he has run into debts on this score or has bad to stint 
Gajecdra N Nath Saba himselíin other directions with prejudice to his financial interests. 
a In these circumstances, I do not think it will be equitable to allow 
Siina Chaudbo- the planiniffs claim for arrears, She is entitled to maintenance 
rani, because she must live, but having lived on another she is not 
entitled to make a profit ont of. her maintenance, I, therefore, 

disallow the claim for arrears of maintenance.” 


On tbis ground the Judge has disallowed the aforesaid pert 
of the plaintif’s claim and has held that the plaintiff was entitled 
to the maintenance allowance from the deciee (roughly correspon 
ding to Chaitra 1340m10th March, 1933) The learned Judge 
was clearly in error, Inthe case of Aéradeshwari v, Homesherar 
(1) their Lordships of the Judicial Commitee have held that,a Hindu 
widow who has left the residence of her deceased husband not 
for unchaste purposes and resides with her father is entitled to 
maintenance, also to arrears of maintenance fromthe date of her 
leaving ber husband’s residence, although she does not prove that 
she has incurred debts in maintaining herself. There is bardly ~ 
any rcaton why tbis prirciple will nct apply to a Hindu wife whose 
residence in ler husband’s house bas been made impossible for 
no appreciable fault with which she can be credited. This portion 
of the claim should be allowed and the necessary variation made 
in the decree appeirled from, 


The appeal will be dismissed with costs and the croseobjection 
allowed to the extent indicated above, 
8. K. R. i Appeal dismissed. Cross- 
objecdion partiy allowed. 
(1) (1929) L. R. 56 l. A. 1824 4C. L, J. 579. 
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THE PEOPLES BANK OF NORTHERN INDIA 
LIMITED (IN LIQUIDATION). 


[ ON APPEAL FROM THE HIGH COURT oF JuDICATURE 
AT LAHORE, | 


Company - Scheme of arrangement sanctioned by Court—Shares partly 
paid up— Provision in scheme for dates for payment cof remaining calls 
— Resolution of directors altering dates for payment—Whether ultra vires 
—Non-payment of calls by substituted dates— Forfeiture of shares— Whether 
valid —Winding up ef company— Whether owners of forfeited shares to be 
included in list of coniributories. 


A scheme of arrangement drawn up in respect of a company and coofirmed 
by the Court becomes thereupon binding upon the company, Its creditors, and 
its share-holders, and it can consequently only be varied by order of the Court 
and after the terms of the proposed variation have been approved at meetings 
respectively of the creditors and the share-holders. Accordingly if the company 
or its directors purport to alter the dates by which onder the scheme as sano- 
tioned certmin calls in respect of shares are to be pald, that alteration is Invalid, 
and any forfelture of the shares for non-payment of the calls on the substi- 
tuted dates is wltra wires, and wil] be inoperative to prevent the holders of chose 
shares from being included in the list of con'ributorles on a subsequent wirding 
up of the company In the matter of tho focfelture of shares, technicalities 
must be strictly observed, for, since the forfelture of shares may result in the 
permanent reduction of the capi'al of a company, it is not merely the person 
whose shares are belng forfelted who is entitled to Insist on the strict fulfilment 
of the conditions prescribed for forfeiture. The escape by those whose shares 
have been forfeited of Itability for that part of them whioh has not been called 
up isa matter of vital importance to creditors. While the latter are accordingly 
entitled to see that the power of forfeiting shares is exerched strictly, yet no 
waiver by them of thelr rights oan confer upon the company or Its directors a 
power of forfeiting which they do not possess. 


Privy Council consolidated appeal No. 84 of 1937 from a 
decision of the High Court, Lahore, (Young, C. J., and Munros, J.), 
dated March 16th, 1936, given in an application to the Court by the 
Official Liqu idator. 

The respondent bank, the People’s Bank of Northern India, 
Ltd, had a capital consisting, so far material, of 50,000 A shares 
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of Rs. roo each, and_:a5,000 B shares of Rs. roo each. On the 
issue of the A and the B shares Ra. 5o per share were called up. 
In September, 1931, tha bank suspended payment, anda scheme 
of arrangement was drawn up. In 1932 an amended scheme was 
drawn up and sanctioned by the Court. The directora bad in the 
previous March passed a resolution making & call of Rs, ao in 
respect of the A and the B shares, of which Re. ro was to be paid 
on or before April, 30th, 1932, and Rs. ro by May, aoth, CL 6 of 
the amended scheme provided that for the purpose of the scheme a 
further R*, 5 should be called in respect of the A and the B shares, 
and no more, The clause went on to fix dates on which both the 
Rs. 20 calls already made and the Rs. 5 call still to be made should 
be paid. The whole 25% was redistributed and made payable by 
five instalments of Rs. s each payable respectively on July rat, 
1932, January rst, 1933. July rst, 1933, January rst, 1934, and 
July rat, 1934. The directors accordingly only now had to passa 
resolution making a call of Rs. 5, which call would under the 
echeme become payable on July 1st, 1934, no other resolu 
tion being necessary in respect of the Rs. 3o. On January 18th, 
1933, the directora passed a resolution that the remaining call of 
Res onthe A and the B ahares should be made payable by 
February 26th, 1933, On January a3rd, 1933, the directors sent 
thd holders of A and B shares a notice of the further call of Ra 5 
lo be paid by February 26th, 1933, with a statement that, io default 
of payment by that date of the Rs. 5 call and the two previous 
calls of Rs, ro, the shares would be forfeited without further notice. 
In due course all the shares of the appellant share-holders were 
forfeited by the directors for non-compliance with that notice, 
In May, 1925, an order was made for the winding up of the bank, 
the Official Liquidator being appointed to act as liquidator. The 
liquidator inserted the names of all the appellants in the list of con 
tributories, contending that their shares had not been validily for- 
feited by .the directors, and that their names had been improperly 
removed from the register, The liquidator having applied to the 
High Court to settle the list of contributories, a Division Bench 
held that the directors’ resolution of January 18th, 1933; was in- 
consistent with cl. 6 of the amended scheme of arrangement, and 
that the forfeiture of the appellants’ shares was w/fra vires and void 
with the result that their names were rightiy included in the list of 
contributories, Against that decision the share-holders now 
appealed to His Majesty The facts are stated in detail in the 
Judgment of the Board, 
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J. M. Pringle, for the Appellante: It is submitted that the eee 
directors: were entirely within their rights in forfeiting the shares, 1938, 
, finco the appellants were defaulters with regard to calls under the 5. Pisula Devi 
amended scheme of arrangemen'. It is to be naticed that on ur i 
January 18th, 1933, the instalments payable on July rst, 193a, and pci uia Pu 
January, rst, 1933, were in arrear, so that the directors could there iid 
and then have validily forfeited the shares, Any deviation from i 
the amended rcheme mace by the directors was within their implied 
authority. But apart from that aspect, the ferfeitures were ratified 
by creditors and ehare-bolders at various meetings, and the ratifi- 
cation can, it is submitted, be implied from the fact that balance 
sheets b:fore those meetings, and directory’ reporte, sbewed the à 
forfcitures which had been effected, That ratification cures the 
d: fect if the forfeitures were in the first place sra vires, 
Lionel Cohen, K.C., and W. Wallach, for the Respondent Bank: 
It is submitted that the retolution of January 18th, 1933 was 
siira vires, and that the consequent forfeitures were clearly invalid 
as against the liquidator of the bank. The resolution purported 
to alter the terns of the amended echeme, but the scheme had 
been sanctioned by the Court; its terme were consequently not 
open to alteration by the directors, who could have no power to 
order payment of instalments in respect of the shares by dates other 
than those ‘fixed in the scheme. The forfeitures being invalid for 
these reasons, they could nct, it is submitted, be made made valid 
by any ratification of creditors or share-holiers. i soc 
C, A V; 
Their Lordships’ judgment was delivered by 
Lord Romer :—These are three consolidated appeals from etin 17. 
the orcer of the High Court of Judicature at Lahore dated the ° 
Icth March, 1936, made upon an application by the Official 
Liquidator of the respondents, the Peoples Bank of Northern Indis, 
Limited. The question to be determined is whether the appel- 
lants should be placed upon the list cf contributories. notwith- 
ttanding the fact that in the year 1933 the directors of tbe Bank 
purported to forfeit the appellants’ shares, and remoyed the 
appellants’ names from the register of members in respect 
thereof. n 
The Bank was incorporated in the year ry25 under the Indian 
Compacies Act with a capital of 50 lacs of rypees divided into 
50,000 shares of Rs. 100 each, These shares, all af .which were 
issued, were called “A” shares, In the year 1926 the capital was 
increased by another 50,000 shares of Rs. 102 each, of which 
85,000, called "B" shares, wore then issued. In r9a9 some of the 
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remaining 253,000 shares were issued and were called "C" shares, 
but with these the present appeals are not concerned, On the 
issue of the “A” and "B" shares, Rs, 50 per share bad been 
called up. 


Of the arücles of association of the Bank (before they were 
amended in manner hereinafter stated) those that are material for 
the present purpose were as follows :— 


“Article 34 — Notice requiring payment of arrears.— Whenever 
any call, or instalment of a call, payable by any member shall not 
have been paid onthe appointed cay, the Company may at any 
time thereafter during such time assuch call or instalment shall 
remain unpaid, send a notice requiring payment by such further 
day, and at such place or places where the calls of the Company 
are usually made yayable, of such calls or instalments, in arrear, 
with interest thereon, at the rate of g per cent, per annum from 
the day on which such call or instalment ought to have been paid, 
and such notice shall state, that in the event of nonpayment at the 
time and place appointed of the arrear incurred and interest there- 
on, together with such expenses (if any) as may be incurred in and 
about the collection or recovery of such call or instalment and 
interest or any of them, the share in respect. of which such call was 
made will be forfette1 without farther notice. 


“Article 35.—Àf such notice be mot. complied with, the shave may 
Še forfeited —If the requisilions of any notice given pursuant to 
clause 34, shall not be complied with, any share in respect of which 
such notice shall have been given may, without further notice at 
any time thereafter, unless payment of all calla, interest and 
expenses, due io respect thereof has been made, be forfeited by a 
resolution of the Directors to that effect. | 

“Article 30.— Forftiled shares to become property of the Company, 
—Any shares forfeited under these Articles shall be deemed to be 
the property of the Company, &nd may be sold or re-allotted or 
otherwise disposed of, in such manner as the Directors shall 
approve. | 

“Aride 37.—. Forfeiture may be remitéed—Until any share so 
forfeited shall be sold, re-allotted or otherwise disposed of, the tor- 
feiture thereof may, at the discretion and by a resolution of the 
Directors, be remitted on such terms es the Board may in their 
discretion think fit. 

"Article ¢0.—Calls fo bs made at the discretion of Directors. — 

All calls in respect of phares shall be made at the discretion of 
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the Directors and shall be payable to the persons or person and at 
the time and place or places appointed by them. 

“Article qu. Interest. on calls in arrears.—lf the call or instal go Promila Devi 
ment of a call payable in respect of any share iz not paid by the day 

les Bank 

appointed for payment thereof the holder for the time being of such The Popol India 


= 
= 





share shall be liable to pay interest for the same at the rats of Ltd. 
Ra 9 per cent per annum from tbe day appointed for payen Lord Romer. 
thereof to the ti me of actual payment. aE 


“Article 45.— Po wer lo veceivs in advance moncys wticalisd.—Tho 
Directors may, if they shall think fit, receive from any membér 
willing to advance the same, all or any part of the moneys for the 
time being remaining uncalled on his share beyond the calls then 
actually made, and in cass they shall so think fit they shall pay 
dividend upon the moneys so paid in advance or upon so much 
thereof as shall from time to time remain in advance of the calls 
then mide upon the share, in respect of which such advance bas 
been made, in addition to the dividend payable on such part of 
the Capital as is actually called and paid up. l 

" Artith 4Ó.— Pomer to pay interest om advance in Hew of 
ditidend.—lí the Directors shall see fit to receive in advance any 
such moneyr, aforesaid, they may pay interest upon the same, or 
upon so much thereof as thall from time to time remain in advance 
of the calls, at euch rate not exceeding 6 per cent, per annum as 
they sball think fit, suchinterest to bein lieu of the dividend 
provided by the preceding clause upon such moneys so paid in 
advance. 

On the 29th September, 1931, the Bank suspended payment. 
Shortly afterwards a scheme of arrangement between the Bank, its ° 
creditors and shareholders was prepared, and after being approved 
in the usual way at meetings of tbe creditors and shareholders was 
duly sarctioned by the Court under section 153 of the Indian 
Companies Act upon the 22nd December, 1931. The details of 
that scheme are not relevant to these appeals. But by the 25th 
July, 1932, it had become evident that the scheme was not likely 
to attain the end which its promoters had in view, namely, the 
successful resuecitation of the business of the Bank, and accordingly 
on the last-mentioned date an amended scheme of arrangement 
was brcugbt before the Court, In the ‘meantime th» directors had 
by resolution dated the 15th March, 1932, made a call of Rs. so in 
respect of the “A” and "B" shares, of which Rs. ro was to be paid 
on or before the 3oth April, 1932, and Rs. to on or before the 
goth May, 1932. The amended scheme was in due course subs 
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mitted to meetings of the:creditors snd share-bolders respectively, 
and having been approved by them was sanctioned by the Court 
on the-rsth November, 1932. ` i e 

The -only provisions of this scheme that are relevant to the 
present appeals are those contaired in clause 6, which so far as 
material is in these terms :— 

"6, That for tbe purposes of the revival of the Bank it be 
distinctly laid down that further calls on cspital of ‘A’ and ‘P’ 
class shares of which Rs. 5o and 25 lacs hive been respectively 
subscribed will not exceed 25 percent, zo percent. having been 
already called; thus leaving only a fuither call of 5 per cent. to be 
made. This 25 per cent, call will be redistributed into 5 calls of 
5 per ER each payani every half year starting from rst July, 
1952. 

This clause is not expressed as clearly as it might have been, but 
their Lordships entertain no dcubt asto its meaning. Before the 
month of March, 1932, Re. go had been called up on each of the 
“A” and "B" shares, On the 15th of that month a further Re. 20 
had been' called up as already stated. The clause provided that for 
the purpose of the revival of the Bank—i. e., for the purpose of 
the scheme—& further call of Rs. 5 should be made in respect of 
such shares and no more. Had the clause stopped there the dates 
for payment of the Rs. so call would bave been those already fixed 
by tbe directors, viz, as to Re. ro thereof the zcth April, 1932, and 
aš to the remaining Rs ro the goth May, 1932. The further call 
of Rs. 5 would have become payable on such date as might be 
fixed by the directors when making the call under article 40, But 
the clause went on to fix the dates on which both the Rs. 20 call 
already made andthe Rs. 5 to be made thereafter should be paid. 
The whole 25 per cent. was "redistributed" and was to be peid in 
five instalments of 5 per cent. each payable on the ret July, 1932, 
the rst January, 1933, the rst July, 1933, the rst January, 1934, 
and the rst July, 1934, It only remained for the directors to pass a 
resolution making tbe further call of Re. 5 under article 40, and 
such call would by virtue of the scheme become payable on the 
ret Joly, 1934. No further resolution was necessary in respect of 
the Ra 20. In the words of clause 6 it had “ already; been 
called.” The -resolution of the, 15th March, 1¢42, therefore, 
remained unaffected except that the dates for the payment of the 
Rs,. 20 were altered. - 
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It is to be observed that one effect of the amended scheme 
when it camo into operation on the 15th November, 1932, was to 
, make the instalment payable on the rst July, 1933, a call in arrear, 
Another effect was that “AP and "B" shareholders who had punc- 
tually paid the call made on the sth March, 1932, were probably 
entitled to be treated as having paid moneys on their shares in 
advance of calls within the meaning of articles 45 and 46. These 
circumstances no doubt introduced some complication into the 
matter. But it was nothing compared to the complications intro- 
duced by the subsequent proceedings of the directors to which 
attention must now be called. On the 18th January, 1933, they 
held a board meeting. Their Lordships regret to say that the 
record of proceedings supplied to them on these appeals would 
seem to bave been prepared with the view cf making the discovery 
ofany particulár document as laborious a task es possible, Buta 
diligent search, (for no assistance will bs obtained from the index of 
reference), will reveal a minute of this board meeting. According 
to this minute the directors, after referring to clause 6 of the 
scheme, and recording the fact that many shareholders had made 
default in payment of the ro per cent. calls made in the preceding 
March in whole or in part, passed the following resolutions t— 

"(a) That the remaining call of 5 per cent, on ‘A’ and ‘B! 
shares as provided for in clause 6 ef the Annexure À be made now 
under Article 34 payable on or before the 26th February, 1933, 
and that these sharebolders who are partly or wholly in default of 
already outstanding calls should be called upon under Article 35 
to pay up the arrears due with interest st 9 per cent. per annum 
calculated from due dates to grst January,:1933, at the registered 
office of the company at Lahore, Bharat Buildings, on or before 
the 26th day of February, 1933, in cffice hours, and that notices 
to this effect as required by Articles 34 and 35 respectively be 
scrved on all ‘A’ and ‘B' shareholders and also on the defaulters, 
intimating to the latter, i. e., defaulters at the same time that in the 
event of non-payment at the time and place appointed all the arrears 
incurred and interest thereon together with such expenses (if any) 
as may Le incurred in and about tbe collection or recovery of 
such calls and interest or any other, the share in respect of which 
such calls were made will be forfeited without further notice ; and 
that a meeting of the Board willbe held on a7th February, 1933, 
to effect forfeiture of the defaulters of the two 10 per cent, calls 
and the 5 per cent. Gall or any of them ; and that to the defaulters 
who pay up at least 5 per cent, on account of three calls (two of 
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fees IO per cent, cach of rs5th March, 1932, and one of 5 per cent. 
1958. of rth January, 1933), made before the 26th February, 1933, as 
m tant . . 

Sm Premila Devi 22 instalment voder clause 6 cf the revised scheme. 

v. (4) A compromise under Article 37 be cffered to those share- 

The Peoples Pank í ; 

of Nori India holders who accept the following terms in regard to the amounts 
Ltd. due on account of three calls totalling 25 per cect. and interest due 

Lord Romer. up to 31st January, 1933, in terms of clause 6 cf the Annexure A * 

acd and but having paid 5 per cent. as per terms of compromise 
proposed befora the 26th February, 1933, and agreeing to pay 
the remaining 20 per cent, of calls ani interest due as absve 
cited :— 

“el” percent, on all shares held by him on or before 15th 
June, 1933. 

“sI per cent, on all shares held by him on or before 15th 
December, 13335. á 

“sI percent, on all shares beld by him on or before rsth 
June, 1934. 

“cig percent, on all shares held by bim on or before rsth 
December, 1934. . 
at the Head Office of the Bank between office hours on working 
days and further agreeing that in the event of making a default in 
any of the instalments as fixed here above, the Banks Board could 
take the action as provided for in Articles 34, 35, and 36 of the 
Banks Articles of Association.” 

These resolutions betray a complete misappreciation on the part 

of the directors of clause 6 of the scheme. They had no right 

whatsoever to make the remaining call of 5 per cent. payable on 
or before the 26th February, 1c33, It is, moreover, quite apparent 
that in passing this resolution they treated the clause as in no 
way affecting the dates originally fixed for payment of the ao per 
cent, call made in March, 1532, and that they were requiring pay- 
ment of the whole of this call (so far as not already paid) on or 
before the 26:h February, 1933. This again they had no right to 
do, The most tbat they could have done in respect of tbis ao per 
cent, call was to send a notice under article 34 requiring payment 
by the s6th February, 1933, of the two instalments of 5 per cent, 
payable on the rst July, 1932, and the ret January, 1933, with 
interest at 9 per cent. per annum from those dates respectively, 
with an intimation tbat the shares would be forfeited in default 
of payment of such instalments, interest and expenses as mentioned 
in the article. It would also have been within the competence of 
the directors after any such forfeiture to offer a compromise under 
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article 37 to those members who bad paid 5 per cent. before the 
26th February, 1933. But they would have had no conceivable 
right to make it a term of such compromise that the instalments 
that were payable under the scheme on the ist July, 1933, the 
rst January, 1934, and. the rst. July, 1934, should be paid on any 
other dates, 

It is perhaps understandable that the directors should have 
. failed to appreciate the true effect cf clause 6 of the scheme and 
have thought that it in no way altered the dates for payment of 
the 20 per cent. cali made in March, 1933. What is not so under- 
standable is that entertaining the views they did as :o the meaning 
of the clause they should at the same meeting have passed the 
following resolution :— 

"Resolved that the following sub-clauses be addel to Article 46 
(by two extraordinary general meetings), 

“That such shareholders who had paid the zo per cent. cf two 
calle (10 per cent. each payable op 3oth April, 1932, and aoth May, 
1932), before the 18th January, 1933, shall be paid interest at the 
rate of 6 per cant. per annum from date of payment upto grst 
January, 1933, aod thereafter interest will run on the non-adjusted 
balance out of the remaining 15 per c:nt. as per clause 3 hereof 
at the rate of 6 per cent. per annum under Article 46 treating the 
balances at any time as an advance.” 

Article 46 was subsequently amended in accordance with this 
resolution. What may be the meaning of the words "non-adjusted 
balance out of the remaining 15 per cent. as per clause 3” their 
Lordships sre quite unable to determine, But it is plain that 
- interest could only be allowed to the sbareholders who had already 
paid the two calls of 10 per cent. if those calla were in truth pay- 
able on the rst July, 1932, the xst January, 1933, the rat July, 
1933, and the 1st January, 1934, instead of onthe goth April, 
1932, and the 20th May, 193% that is to say, if the dates originally 
fixed for payment bad been altered by the scheme. The calls 
would not otherwise have beed paid in advance. But, however 
this may be, the directors on the a3rd January, 1933, sent to the 
holders of the “A” and "B" shares a notice of the further call of 
5 per cent to be paid on or before the a6th February, 1933, 
stating that, in default of payment on or before that date of this 
further call and of the two previous calls of 1o per cent. each 
(which they described as payable on the goth April and the aoth 
May, 1932, respectively), with intereston such two previous calls 
at 9 per cent. per annum from the date of the calle to the 3rat 
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P.C. January, 1933, the shares would be forfeited without any further 


J93. notice, It was also stated that shares could be restored after 
Sm. Premila Dev; forfeiture on the basis of the compromise mentioned in resolution 
E Pao ns M (2) passed on the 18th January, 1933- A draft copy of the com-* 
-of Northam Inda promise was enclosed with each notice. 

iind On the asth March, 1933, another board meeting was held. 

Lerd Romer, By resolutions passed at this meeting tha shares of such share- 
m holders (including several of the pretent appellants) as had neither 
made any payment in pursuance of the notice nor accepted the 
‘terms of the compromise wers forfeited. The shares of those 
members (including the remaining appellants) who Lad paid 5 
per cent. on or before the s5th March, 1933, &nd had accepted 
the compromise were not forfeited at this time. But later on 
default was made by them in paying the instalment of 51 per 
cent. payable under the compromise on the xsth June, 1933, and 
by the 11th November, 1933, the shares of all the appellants had 
been forfeited by the directors. 

On the aand May, 1935, an order was made fur the winding 
up of the Bank, the Official Liquidator being appointed the 
liquidator. By this time the names, of all the appellants had been 
Temoved from the register of members in respect of the shares 
which the directors had purported to forfeit. In the cases where 
the directors had been able to sell the shares the purchaserw 
names Lad been entered on the register, The Official Liquidator, 
however, inserted the names of all the appellants in the list of 
contributories, contending that their shares had not been validly 
forfeited and that their names had been improperly removed from 
the register, In order to have it determined whether this conten 

* tion was well founded he applied to & Judge of the High Court 
of Judicature at Lahore to have the list of cortributories settled 
by the Court. The question of principle involved was in due 
course referred by the learned Judge toa Division Bench consis 
ting of the Chief Justice and Munroe f. atd they delivered their 
judgment on the 16th March, 1936. They held in effect that the 
resolutions of the directors of the 18th January, 1933, were incom 
sistent with clause 6 of the amended scheme and that the forfeiture 
of the appellants’ shares were s//ra vires the Bank and of no 
effect. They rejected the contention of the appellants that the 
action of the directors had been ratified by the creditors and share- 
holders, holding that such ratification even if proved could not vali- 
date an sifra tires. transaction. But they further held that there was 
no guch ratification in fact. They accordingly accepted the appli- 
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cation of the Official Liquidator and ordered the rectification of the 
register of members so asto inclule the names of the appel 
lants and others in the like position and settled their names upon 
the list of contributories, From that decision the appellants, 
having obtainsd ths necessiry leave, now appeal to His Majesty 
in Council, 

To tkeir Lordships’ opinion the learned Julges of the Division 
Banch cime to a right conclusion. 


Upon confirmation by the Court of the amended scheme of 
arrangement that scheme became by virtue of section 153 of the 
Indian Companies Act bindiag upon the creditors, the shareholders 
and the Bank alike. Its terms could thereafter only be varied 
by order of the Court after the vurlation had been approved at 
meetings of the creditors and shareholders, It was not, therefore, 
possible forthe Bank or its directors or shareholders whether by 
resolutioa or ratification or otherwise to alter the dates fixsd by 
clause 6 of th» scheme for payment of the ao percent called up 
in March, 1932, or the 5 per cent. called up on the 18th January, 
1933. It necessarily follows that the resolution of the directors on 
the latter date requiring the whole as per cent to be paid with 
interest on or before the 26 h February, 1933, wasan attempt on 
their part to do something that was w/fra vires the Bank. 


The offer to the shareholjers of the compromise was equally 
beyond the powers of the Bank or its director& For apart from 
the fact that the powers conferred upon the directors by article 
37 only arise after the share has been forfeited, neither the Bank 
nor its directors could vary the scheme Bnet the guise of a com- 
promise with a shareholder, 


The resolutions (a) and (4) of the 18th January, 1933, except in 
to far as they made the call of 5 per cent, and ths purported for- 
feitures of the appellants’ shares that followed upon them UNES 
therefore, inoperative and void. 


It was said on behalf of the appellants that, inasmuch as on 
tte 18th January, 1933, the two instalments payable on the rat 
July, 1932, and the rast January, 1933, were in arrear, the Bank 
through its directors could have validly forfeited the appellants’ 
shares. This is true. But it is plain from the terms of the resolu- 
tions of the 18th January, 1933, and of the notice sent to the share- 
holders on the 83rd January, 1933, and of the resolution of the 
asth March, 1933, that the shares forfeited on this last date were 
being forfeited for default in payment of the a5 ‘per cent, by 
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the 26th Februiry, 1933. This latter resolution was in these 
terms ;— l 
"The shareholders in respect of the following ‘A’ and ‘B’ 


class shares having made default in respect of calls of 25 per cent.,° 


20 per cent. having been callad on rsth Murch, 1932, and 5 per 
cent. on 18th January, 1933, and having neither offered any com- 
promise as allowed by the Gen:ral Board Resolution No. a dated 
18th Jacuary, 1933, nor having made any payment in terms 
thereof, it is hereby resolved that these shares be and are for- 
feited.......... .." 

It was further contended on behalf of the appellants that inasmuch 
as the shares of those who had [aid at least 5 per cent. by the 
agih March, 1933, were not forfeited until liter, and they were 
given further opportunities of availing themselves of the compro- 
mise, ths resolution just set out shouli be regarded as merely 
forfeiting the shares for non-payment of the 5 per cent. payable 
on the 1st July, 1932. This in their Lordsbips’ judgment is an 
impossible contention in view of the facts already detailed. It is 
true that had the shareholders affected by the resolution paid the 
5 per cent, their shares would not have been forfeited at that 
time, They would have been given a further opportunity of pay- 
ing. Butírom those who had paid nothing, the directors may 
well have thought that nothing was likely to be obtained in the 
future, Tceir sbares were accordingly then and there forfeited ; 
they were forfeited, however, for non-payment of the 25 per cent, 


-and not merely for non-payment of the 5 per cent. 


This may seem to be somewhat technical ; but io the matter 
of the forfeiture of shares, technicalities must be strictly observed. 
And it is not, as 1s sometimes apt to be forgotten, merely the per- 
son whose shares are being forfeited who is entitled to insist upon 
the strict fulfilment of the conditions prescribed for forfeiture. 
For the forfeiture of shares may result in a permanent reduction 
ofthe capital of a company. It will suffice to take the present 
case as an example, If the forfeitures are upheld the appellants 
remain liable, no doubt, for the whole a5 per cent. called up in 
March, 1932, and in January, 1933. But th:y will escape liabi- 
lity altogether in respect of the uncalled 25 per cent, and 
this is a matter that vitally affects the creditors. These credi 
tors cannot be deprived of their right to have this a5 per 
cent. made available for payment of their debts without due 
cause. 

The creditors are, therefore, entitled to see that the power of 
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forfeiting shares is exercised strictly. Where the power of a 
company to forfeit shares has arisen, the articles cf association 
usually contain provisions as to the sending of natices and the 
like that may be regarded as being inserted merely for the protec- 
tion of the shareholder affected. Such provisions may properly 
be regarded as being directory only and capable of being waived 
by the individual shareholder. But ro waiver by him can confer 
upon the company or its directors & power of forfeiture that they 
do not possess, as for example, a power to forfeit shares for non- 
payment of calls that are not yet due, 

It was, however, strenuously contended on behalf of the appel- 
lants both before the High Court and before their Lordships that 
the forfeitures in question had been ratified by the whole body 
of creditors and shareholders. Such ratification, it was said, was 
to be implied from the fact that various balance sheets with reports 
thereon of the directors showing that the shares in question bad 
been forfeited had been issued to the shareholders; that the 
forfeiture of the shares had also been mentioned and discussed 
at meetings both of creditors and  sbareholders ; and that no 


creditor or shareholder had ever challenged the validity of the 


forfeitures. 

In view, however, of the binding character of the scheme sanc- 
tioned by the Court, no variation of or departure from that scheme 
could be validated by tbe mere acquiescence of the shareholders 
and creditcrs, as bas already been pointed out in an earlier part 
of their Lordships judgment. ut even if it be Bassumed that the 
forfeitures could be made valid by ratification, there is no evidence 
to which their Lordships’ attention bas been called to justify the 
conclusion that such ratification was in fact given. As was said by 
Lord Chelmsford in Sfackman v. Evans (1). 

“To render valid an act of the directors of a company which 

is xifra vires, the acquiescence of the shareholders must ba of the 
same extent asthe consent which would have given validity from 
the first, viz, the acquiescence of each and every member of the 
company. Of course, this acquiescence cannot be presumed unless 
knowledge of the transaction can be brought home to every one of 
the remaining sharebolders,” 
By knowledge of the transaction Lord Chelmsford clea:ly meant 
knowledge of the invalidity of the transaction. Lord Cranworth in 
the same case said this (p. 194):— 

"Looking to all which was thus done, I should certainly hold 


(1) (1868) L. R. 3H L. 171 (231). 
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that the conduct of the continuing shareholders amounted to a 
ratification of the illegal or irregular acts of the directors, provided 
it be clear that the shareholders knew that they were illegal or : 
irregular. .....,..." 

Much to the sams effect was ssid by Sir Barnes Peacock in deli- 
vering the judgment of this Board in the case of Zrvíne v. Union 
Bank of Australia (1) 

"Their Lordships think that it would be competent for a 
majority of the shareholders present...............8t an extraordinary 
meeting convened for tbat object, and of which object due notice 
bad been given, to ratify an act previously dore by the directors 
in excess of their authority ; and they are rot prepared to say 
that, if a report had been circulated tefore a balf-yearly meeting 
distinctly giviog notice that the directors bad done an act in excess 
of their authority, and that the meetirg would be asked, by confir- 
ming the repcrt, to ratify the act, this might not be sufficient notice 
to bring the ratification within the competency of the majority of 
the shareholders present at the half-yearly meeting." 

There can in truth be no tatification without an intention to 
ratify, and there can be no intention to ralify an illegal act with- 
out knowledge of the illegality. In the present case there is nothing 
whatsoever to show that in the balance steets or reports or at any 
meeting, the attention of the creditors or thareholders was called 
to any illegality or irregularity in the forfeitures of the shares, 
or that at any material time they had ary knowledge of any 
such illegality or irregularity. Least of all were they told that 
they wera being invited by tleir silence or otherwise to ratify 
the forfeitures that bad taken place. It was on these grounds 
that the plea of ratification was rejected, and in their Lordships’ 
opinion was rightly rejected, by the learned Judges of the High 
Court, | 

A belated attempt was made by Mr. Pringle on behalf of some 
of the appellants to show that their shares bad been forfeited not 
for default In payment of the calls of 25 per cent, made in March, 
1932, and January, 1933, but for default in payment of the calls 
of so per cent, made on tbe original allotment of the "AP and 
"B?" shares But no such contention was put forward in the 
High Court orin the printed case for the appellants. The con- 
tention is indeed in flat contradiction of some of the statements 
made inthe case, In these circumstances it is far too late to 
advance any such contention now. 


(1) (1877) 2 App. Cas. 966 (375) ; L. R. 41, A. 8631. L., R, 3 Cake. 280 (286). 
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It only remains to mention one other matter, It is said by 
the appellants that the liquidator is attempting to charge them 
with interest on the unpaid calls and that the liability of the 
appellants as contributories is inconsistent with liability on them 
to pay such interest. Upon this question their Lordships express 
no opinion. The only question before them is whether the appel- 
lants have been rightly placed upon the list of contributories ; 
and this question should, in their Lordships’ judgment, be an 
swered in the affirmative. Whatthe result of this may be isa 
question that will have to be determined hereafter in the course of 
the liquidation. It does not arise on this occasion. 


Their Lordahips are of opinion for the reasons they have given 
that these appeals should be dismissed with costs, and they will 
humbly advise His Majasty accordingly. . 

Hy, S. LZ, Polak & Coe Solicitors for the Appellant, 

Cardew, Smith & Ross ¢ Solicitors for the Respondents 


R C6 C, Appeals dismissed, 


PRESENT: Zord Athin, Lord Macmillan, Lord Poser, 
Sir Lancelot Sanderson, and Sir George Rankin. 


THE COMMISSIONER OF INCOME TAX, MADRAS 
v. 
DIWAN BAHADUR 8, L. MATHIAS, 


[ON APPEAL FROM THE HiGH Court OF JupicaTuRs 
AT Mapras.] 


Revenue—Incoms tax—Coffee grown outside British India-Green coffee curdd 
aud thes sold in British India—Proceeds retained there — Whether income 
accruing within British India - Whether exempt from tas~Indian Income 
Tak Act (XI of 1922), section 4. 


An assesses was the owner of and worked coffeo estates ina state outside 
British Indis, maintaining an office on the estates for the supervision of the 
labour which he employed In respect of them. Ata place within British India be 
recruited most of the labour and purchased materials and equipment which be 
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had sent from there to the estate. The crops were brought to that place within 
British India in thelr raw state, and he had tho raw ccffee cured for payment 
within British India where also he sold it through his agen's and realised and 
retained the proceeds. He kept a separate staff in British India for the operations e 
which he conducted there. All the operations connected with the cultivation of 
the coffee plants and the collection, transport and sale of produce were controlled 
from witbia British India, All the accounts were Incorporated in a consolidated 
profit and logs account kept in British India, The assessea contested an assess- 


ment made upon him on an income which was computed as bis profits from the 


“business” of growing, curing and selliog coffee for profit t 


Held (1) that the assessee was carrylog on a * business" wifbin the meaning of 
sections 2(4) and 10 of the Indian Income Tax Act inasmuch as the profit which 
he derived from bis land was derived from a business. It was impossible to regard 
the green coffee Itself as income within the meaning of the Act, or arbitrarily to 
divide into two parts the business operations, which must be regarded as a whole. 

Quare ;. Whetber the Income in question accrued within or without British 
India, aud Jn 

Quare further, whether, in deciding that question, the fact that the coffee was 
grown without British India ts or is not a material factor; 


Held (2) that, assuming the assessee’s income to bave accrued without British 
india and the second proviso to section 4(2) accordirgly to be applicable, the 
azsemges must In any case be held liable to tax under section 4(1), by reason of 
the fact that the income was received by bim originally, and as Income, in British 
India, and that no part of the income in question was exempt from taxation by 
virtue of the second proviso to section 4(2). 3 

Income Tax Commisstoner v. Makarafadhiraj of Darbhanga (21) distin- 
guished. 

Privy Council Appeal No. 16 of. 1938 from a decision of the 
High Court, Madras, dated April 29, 1937, (Beasliy, C. Jan 
Varadathariar and King, /7.), on a reference to it under section 68 
of the Indian Income Tax Act, 1922, by the Western Range Assis. 
tant Commissioner who bad upheld an assessment to income tax 
made by the income tax officar, Mangalore. 

The income tax officer assested the respondent, Diwan Bahadur 
S. L, Mathias, on an income of Rf. 29,160 which included a figure, 
not in dispute asa figure, of Rs. 25,963 which was computed as the 
assessee’s profits from a business consisting in growing, curing and 
selling coffee for profit. The assessee appealed to the Assistant 
Commissioner, contending that he was not liable in respect of any 
part of the sum at which he was asseseed. His appeal being dismiss- 
ed, he required the Assistant Commissioner to state a case for the 
opinion of the High Court, which was decided in the assessee’s 
favour. The Commissioner of Income Tax row appealed against 
that decision to Hie Majesty in Council. 

(1) (1998) L. R. 6a 1. A, 215. 
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J. Millard Tucker and Hubert Hull for the Appellant: The 


fundamental point is that, itis submitted, the production and sale of 


coffee carried on by the respondent is a “business” within the 


. meaning of sections 6 an] ro of the Income Tax Act, Starting 


from that point of view, the whole of the assessee’s operations must 


. be regarded ag an indivisible whole; it is impossible to divide them 
. into-two by treating the operations carried on in Mysore as one 


business, and the marketing operations carried on in Mangalore as 
another. That the whole of the operations are linked together can 
be seen when the exact constituents of the profit are examined. 
The respondent’s profit in his business is the difference between 
the price which he receives fora lot of coffee and the total costs 
incurred by him in producing that lot, making it ready for market, 
and actually marketing it; so that the costa to be deducted in arriv- 
ing at the profit include costs of operations carried on in British 
India. The price of each lot of coffee sold was .réceived by the 
respondent in Mangolore forthe first time, and so much of that 
price as represented his profit was therefore also first received in 
British India. 

Section 4(1) of the Act of 1922 imposes liability to tax on resi- 
dents in respect of any income received in British India irrespective 
of where the income may actually bave accrued or arisen, and the 
purpose of section 4(2) is primarily to extend the liability to tax to 
those who are not covered by section 4(1), The exemption given by 
the second proviso to section 4(2) is strictly limited to agricultural 
income, and, itis submitted, the ‘‘income from agriculture” there 
mentioned must not only &ccrue from land in a state outside 
British India, but must also arise or accrue in that state where the 
land is, But here the profits arose or accrued when the coffee was 
sold, and that took place in Mangalore. Ifit be conceded that the 
raw coffee itself is to be treated as part of the profits of the business 
and-as having accrued or arisen to the respondent outside British 
Indis, nevertheless the fact that the processing and subsequent sale 
take place in British India has the effect of causing a part at least 
ofthe total profit to be received in British Indis, and that part is 
accordingly liable to tax. That part can quite well be ascertained, 
for it is constituted by the difference between the price actually 
received for the coffee and its market value on arrival at Mangalore, 
with deduction of the cost of processing and sale. 

R. P. Hilis for the Respondent: There is one factor to be 
regarded here, namely, the profit which is arrived at by deducting 
expenses from the proceeds of selling coffee which the respondent 
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has grown on hisland ; that profit, it is submitted, can only be 
“income from agriculture” within the meaning of section 4(s), 


second proviso. It is not disputed that the estates where the cofles . 


was grown are land in a state in India for which an annual payment 
is made to that State. So, the respondent being resident in British 
India, his income is exempted by the proviso in question ; and that 
result is entirely in accord with the clear purpose of the Legislature 
in enacting the proviso, Section 4(2) itself answers the question, 
and one cannot go beyond the effect which the proviso -com 
tained in the sub-section has of excluding this income entirely 
from taxation, Sections 4(1) and (2) must bs read together, and 
if a certain profit is found to come within sub-section (2) and 
to be exempted by the second proviso in it, that profit cannot 
be made liable to tax by reference to sub-section (1) which is for 
this purpose excluded. 

A review of the facts shews that no material process of manu- 
facture was applied to the coffee beans in British India. The income 
represented the value inthe market of the coffee beans as having 
been grown, harvested and treated upon the respondent’s coffee- 
growing estates outside British India. It cannot, it is submitted, be 
succeasfully contended that this income is other than “ income from 
agriculture ", Butin any event, as shewn by the last part of the 
argument for the appellant, a part of the profit in question must be 
represented by the value of the beans purely as having been grown, 


harvested and treated on the respondent’s estates. That part of the’ 


profit was “income from agriculture " and, as such entitled to the 
exemption conferred by the second proviso to section 4(a). 
, C, A. V. 
Their Lordships’ judgment was delivered by ; g 
Sir George Rankin : This appeal is brought by the Commis- 
sioner of Income-tax, Madras, from a judgment of the High Court 
at Madras upon a reference made under the provisions of section 
66 of tbe Indian Income-tax Act, 1932. The year of assessment 
in respect of which the dispute arises is 1934-35 and the year of 
account or “previous year" is that which ended on 30th April, 
1933. The assessee respondent resides at Mangalore in British 
India and owns coffee estates in the Mysore State, which is no part 
of British India. The Income-tax Officer at Mangalore assessed 
him to tax on a “total iccome” of Ra. 29,160, of which Ra. 25,963 
was computed asthe assessee’s profits of a “business” of growing, 
curing and selling coffee for profit. By appeal to the Assistant 


-Commissioner the assessee disputed his liability in respect of any 
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part of the sum of Rs, 27,963 and on his appeal being dismissed 
required the Commissioner to make a reference to the High Court. 
. Àn agreed question having b:en stated and referred (a4tb July, 
1936) in terms to be presently mentioned, the High Court decided 
in favour of the assessee, holding that the whole income derived 
by the assassee by the sale of the produce of his coffee estates was 
. exempt from taxation. From the j int judgment (dated goth 
April, 1937) of Beasley C. J., Varadacbariar and King jJ. this 
appeal has been brought pursuant to a certificate granted by the 
High Court on 13th October, 1937. 

There is no dispute as regards the material facts, and the 
fiiure (R« 25,963) determined by the Income-tax Officer as the 
amount of net profit is not in itself in dispute as a question of 
amount. In arriving at this figure deduction has been’ made from 
. the proceeds of sale for all expenses incurred whether in or out- 
aide British India. ; 

The Commissioner's statement of the facts is as follows s-e 

"The Petitioner owns two coffse estates in the Mysore State 
for which he pays land tax to that State, These estates are worked 
by the Petitioner. He employs the labour required for the pur- 
pote aod maintains an office in ths estate in order to superviss 
them. The labour is recruited mainly at Mangalore and the 
Manure, spray materials, tools, crop-bags,. etc, required for the 
estate are purchased by the Petitioner at Mangalore and are sent 
to the estate. The crops are harvested by the labour employed by 
the Petitioner and are then brought to Mangalore in their raw state, 
There is no ready market for raw coffee, The Petitioner gets the 
green coffee cured at Mangalore by persona owning curing factories, 
on payment of a commission to them. The cured coffee is insured 
against fire till sale and the Petitioner pays the insurance charges, 
It is then sold at Mangalore by the Petitioners selling agents, 
Messrs, Pierce Leslie & Co., Ltd., and the sale-procseds are realised 
aod retained there, A separate staff is maintained at Karkal in the 
Mangalore District for the various operations conducted in Manga- 
lore, The accounts are written up by the estate staff in Mysore in 
respect of the expenses incurred in Mysore and by the Karkal staff 
in respect of the expenses incurred in Mangalore and in respect of 
the receipta, All the operations connected with the cultivation of 
the coffee plants ‘and the collection, transport and sale of produce 
are controlled by the Petitioner from Mangalore. The result of 
the accounts in Mysore is incorporated in the books maintained at 
"Karkal and a consolidated profit and loss account is made there, 
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P.C. The: income from this source was assessed under the head ‘business’ 
1938. in the past. ” 
Thin Commisie ci On these facts the aasessee’s liability depends upon section 4 of. 
ae the Act (KI of 1922), its true construction and the manner in which 
^ * itis to be applied to his case. As it stood at the time of this 


Diwan Babadur assessment (1934) and still stands, it reads as follows ;— 

“ SECTION 4.—(1) Save as hereinafter provided, this Act shall, 
apply to all iccome, profits or gains, as described or comprised in 
section 6, from whatever source derived, accruing or arising, or 
received in British India or deemed under the provisions of this Act 
to accrue, Or arise, or to be received in British India. 

* (2) Income, profits and gains accruing or arising without 
British India toa person resident in British India shall, if they are 
received in or brought into British India, be deemed to have 
accrued or arisen in British India and to be income, profits and 
gains of the year in which they are so received or brought notwith- 
standing the fact that they did not so accrue or arise in that year: 

" Provided that nothing contained in this sub-section shall apply 
to any income, profits or gains so accruing or arising prior to the 
Ist day of April, 1933, unless they are income, profits or gains of a 
business and are received in or brought into British India within 
three years of the end of the year in which they accrued or arose z 


" Provided further that nothing in this sub-section shall apply 
to income from agriculture arising or accruing ina State in India 
from land for which any annual payment in money or in kind is 
made to the State, 


“ ExPLANATION.— Income, profits or gains accruing or arising 
without British India shall not be deemed to be received or brought 
into British India within the meaning of this sub-section by reason 
only of the fact that they are taken into account in the balance sheet 
prepared in British India, . 

"^ (3) This Act shall not apply to the following classes of 
income p= 

* * * * 

“ (vili) Agricultural income. ” l 

Upon this section the assessee contended (1) that his income 
from coffee was not assessable as profits of a business ; (a) that it 
was within the second proviso to sub-section (2) ; (3) that if any 
. income was assestable under sub-section (1) it was only the residue 

left out of the sale proceeds after deducting the market value of the 
green coffee and the curing and other charges. The question of 
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law upon which the parties were at issue was ultimately atated to 
the High Court in an agreed form as follows :— 

"Whether any part of the income derived by the petitioner from 
the produce of his coffee estates in Mysore is exempt from taxation 
under the second proviso to section 4 (a) of the Indian Income-tax 
Actas being income tbat has accrued or arisen outside British 
India?” 

The High Court was of opinion that the income in question was 
"income from agriculture" and that it arose or accrued in Mysore, 
"Whatever may be said as to ‘profits’ or ‘gains’ the view that '/w- 
come from agriculture’ can be said to arise or accrue only when and 
where the produce is sold and converted into money seems to ue, 
with all respect, difficult to reconcile with the reasoning in Commes- 
stoners of Taxation v. Kirk (1). The learned Judges speak of that 
decision as recognising “tbat asa matter both of language and of 
business receipt of produce is Aii may well be spoken of as re 
ceipt or accrual of income at the place where the produce is receiv- 
ed." 'Tothe contention that even so the money income had been 
“received in British India" within the meaning of sub-section (r) 
as in the Pondicherry Railway Co. case (2) the learned Judges re- 
plied that sub-section (1) comprises receipts.falling under sub-sec* 
tion (s) as well, and that it was rot necessary or reasonable to 
read the two sub-sections as mutually exclusive. Hence on the 
footing that the income was received within the meaning-of sub 
section (1) they considered that the second proviso to sub-section 
(2) applied to exempt it, “Finally, they held that the exemption to 
which tbe assessee was entitled under this proviso was of the famio 
scope as the exemption of “agricultural income” as defined in sec- 
tion 2 (1) of the Act. Finding that tbe process applied to thé 
coffee beans after they are picked was only a process “ordinarily en» 
ployed by the cullivator to ‘render the produce fit to be taken to 
the market” (as described in the definition of “agricultural income” 
given by section 2, sub-section (1) (2) (ii) of the Act) they held 
thaf the assessee waa entitled to exemption “ in respect of the whole 
price realised by the sale of his coffee.” 

Having regard to the assessee’s contention that he was not com 
ducting any business in coffee and to certain observations made by 
the learned Judges of the High Court, it is necessary to state ex- 
pressly their Lordsbips! opinion that the sssessee is carrying on a 
"business" within the definition of. the word giren by section 2, 

(1) [1500] A. C. 588. 

(2) (1931) L. R. 58I. A. 239 ; 54 C. L, J. 381. 
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sub-section (4) and within the meaning of section ro of .the Act. 
The observations of the Commissioner in bis letter of reference 
are juslified : "Such profit as the petitioner in this case derives 
from his possession of land in Myeore is derived by means of a° 
business ; and the fact that agricultura] operations form an element 
in the business does not render itany the lessa business.” On 
the other hand the mere circumstance that income is to be placed 
under the head '* business” has no effect to negative its being 
“ agricultural income " as defined by section a(1) or “income from 
agriculture " under the second proviso to section 4(s), But the 
green coffee itself cannot be regarded as income, profits or gains 
within the meaning of the Act: it is grown for purposes of sale and 
in order that profit may be earned. The business operations cannot 
be arbitrarily cut into two portions but must be regarded as a whole. 
Thus if the coffee market may be assumed to have its ups and 
downs, the assesses if he delayed Lis sales in expectation of a rise 
but found that prices fell, would not expect to be charged to tax on 
the profits that ho would have made had ke sold without delay. 
On the other hand, upon the question whether the profits and gains 
accrued or arose in British India, it may be that the fact that the 
coffee was grown in Mysore is by no means to be disregarded 
notwithstanding that it was sold in British India, especially if it be 
true that it was sold without further process of a manufacturing 
character, For the moment it is enough to say that it may be so, 
without examining the matter and without prejudice to either view. 
The High Court, in holding that the assessec’s business income 
arose in Mysore, placed much reliance upon Xirk’s case (supra) (1) 
and contiderable argument was addressed to the Board upon the 
matter, But it appears to their Lordships that cther considerations 
decide this appeal, and that it is unnecessary to determine whether 
the income in question accrued or arose wilhin or without Bri ish 
Indis. Accordingly they express no opinion as to the light, if avy, 
thrown upon the phrase “ accruing or arising in (a country)? by the 
decision in KírA's case (1) upon the pbrares “earned in (a country)” 
and “arising or accruing from (a trade, land, a source)"—a matter 
upon which the High Court in the present case differed in opinion 
from .the High Court at Calcutta: Mohanpur Tea Companys 
case (a). i 

The eontention of the Income-tax authorities has been through 
out that the income assessed to tax was not within sub-section 


(1) [1200] A, C, 588, 
(2) I. L. R. {1997} 2 Calc. gor. 
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(2) of section 4 because it did not accrue or arise outside British 
India. Butin the High Court it was pointed out that the income 
was received in British India as the proceeds of all sales were 
paid to the assessee in Mangalore and so much of the price as 
represented profit was thera received for the first time, It was 
contended, therefore, that the assessee was liable under sub-section 
(1) of section 4 and that sub-section (2) and its proviso did' not 
affect tho assossee's liability. The answer given by the High Court 
has been stated and is now to be ex&mined. But as the section 
has from time to time been altered by the legislature in view of 
rulings of the Courts, it is legitimate and it will be convenient to 
consider its bistory : though its present wording will prima fade 
determine its meaning completely, being intended to state with 
exactness the test of liability. 

The Indian Income-tax Act of 1918 contained no clause corres- 
ponding to the second sub-section of the present section 4, but 
section 3 (1) of 1918 was similar to the present section 4 (1) as 
hereinbefore set out. It was as follows :— 

“3, (1) Save as hereinafter provided, this Act shall ape 
all income from whatever gource it is derived if it accrues or arises 
or is received in British India, or is under the provisions .of 
this Act, deemed to accrue or arise or to be received in British 
India.” i 

When the Act of 1922 was pasted the section was revised and 
erpanded—a new sub-section being introduced together with an 
explanation thereof. This new sub-section applied only to the 
profits or gains of a business and bad no effect upon income 
under any of the other heads of income" (ef. section 6). It 
reads — 

"4 (1) Save as hereinafter provided, this ‘Act shall iocis 
all income, profits or gains, as described or comprised in section 6, 
from-whatever soutce derived, accruing, or arising, or received in 
British India, or deemed under the provisions of this Act to accrue, 
or arise, or to be received in British India. j 

"(2) Profits and gains of a business accruing or arising without 
' British India to a person resident in British India shall be deemed 
to be profits and gains of the year in which they are received or 
brought into British India notwithstanding the fact that they did 
not so accrue or arise in that year, provided that they are. so 
received or brought in within three years of the end of- the-year in 
which they accrued or arose. l 

“Explanation.—Profits or gains accruing or arising without 
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British India shall not bs deemed to be received or brought into 
British India within the meaning of this sub-section by reason only 
of the fact that they are taken into account inthe balance sheet 
prepared in British India,’’ 

In the following year, however, 1933, the second sub-section 
was amended to read as follows ;-—~ 

"4 —(a) Profits and gains of a business acctuiog or arising 
without British India to a person resident in British India shall, 
if they are received in or brought into British India be deemed 
to have accrued or arisen in British India, and to be profits 
and gains of the year in which they are so received or brought, 
notwithstanding the fact that they did not so accrue or arise in 
that year, provided that they are so received or brought in 
within three years of tbe end of the year in which they accru 
or arose," i 

. In 1923 the second sub-section was again revised and put into 


the form alreacy set forth as governing the present case. In its 


new form it applies to all income, profits and gaios and not merely 
to those of a buriness, and the provision limiting its effect to in- 
come received in or brought into British India within three years 
of accrual was omitted with a conditional saving in this respect for 
past income (that is income accrued before rst April, 1933), 
which retained its previous immunity unless it was business 
income within the three years’ limit, At the same time the 
second proviso was introduced upon which the assessee is now 
relying. : 

The occasion for and to some extent tbe explanation of the 
second sub-section in its original form is to be seen in decisions of 
the Courts upon the word "received" as it appeared in the first 
sub-section of section 3 of 1918 These decisions were to the 
effect that if income had been received by the assesseo outside 
British India it could not be again received by him within the 
meaning of the first sub-section. [Swadar Das v. Collector of 
Gujrat (1), Board of Revenue v. Ripon Press (2) (casos under the 
Act of 1918), Sir Ali Zmam's case (3), (under the Act of 1922 but 
nota case of "business" profits).| The view taken was that the 
same sum could not be received a second time as income. There 
wasa further cifficulty or discrepancy under the earlier forms of 
the section if the income of one year was brought into British 


(1) [1922] I. L R. 3 Lab. 349: 


(2( (1923) I. L. R. 46 Mad. 706. 
(3) (1924) 1 I. T. C. 403. 
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Lad 


India ina later year, The result was that under sub-section (r) 
income could only be taxed on the ground of having been received 
lu British India if it was income of the year of account originally 
received in British India. It will be observed that the various 
amendments leave the principle of the decisions above-mentioned 
untouched so far as concerns non-residents, Their general effect 
is to widen the liability of residents in respect of what they receive 
in British India by extendirg it to sums not received for the first 
_ time But nonresidents do not become chargeable by reason of 
monies haying been brought into the country if originally recsived 
abroad. 

The question to be answered is whether the second proviso to 
sub-section (2), assuming itio apply and the as9csaec's income to 
have accrued to him in Mysore, is any answer to an assesament 
made on him under sub-section (1) by reason of the fact that the 
income was received by him originally and as income in British 
India in the year of account, 

Ifthe central words of tub-wection (1) be considered first— 
-income accruing or arising or received in British India—it is clear 
that all three expressions must be applicable to the great bulk of 
the incomes of inhabitants of British India, It may be taken that 
all three expressions would not have been used unless it was 
thought that they exbibited some variation in meaning and that 
a case might possibly arise which would come under one only 
of the three. If on a question as to the exact meaning of 
“accruing” it were to be suggested that this only means 
“received” it would be reasonable to object that this can hardly 
be correct even though the difficulty of distinguishing be- 
tween “accruing” and ‘arising? may be great. In this sense, 
perhaps not a very important sense, the expressions are anti- 
.thetical But it is very plain that there is here no question ofa 
.complete disjunction or of the presentation of three mutually 
exclusive qualifications. No one would go about to prove that 
income was not received in British India by establishing that it, 
arose or accrued there, When in subsection (2) income “ received 
in or brought into” British India is put into the class of “ income 
‘accruing or arising " this does not at first sight suggest that such 
income if within the word “ received P is thereby excluded from 
it in sub-tection (r) The circumstances and context do not assist 
to carry any such negative implication. For that, there would seem 
to be required some words to the effect that it “shall be charged 
-to tax as such and not otherwise, ” - Still, no doubt, & draughtsman 
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even at his fourth attempt may not succeed in saying quite as much 
ashe means. Other indications must be carefully considered. If 
the exact language of the second proviso be examined with any care, 
it must appear that if nothing in sub-section (2) isto apply to the 
income of the asressse he can hardly rely upon sub-saction (a) to 
take his case ont of sub-section (1). No doubt, had it been expressly 
stated, or if it be held or assumed, that in the case of a resident 
income received in British India is never to be charged as auch bat 
only as having " accrued or arisen” it might become necessary to 
read the second proviso as meaning only that sub-section (2) should 
not apply to chargs it. Even so, however, the Janguage. of the 
proviso isa second difficulty in the assessee's contention, which 
involves both that in the main clause of the sub-section the legit- 
lature has said less than it meant and that in the proviso it must be 
taken to have meant less than it said—if not, indeed, something 
different in kind. - A third consideration must be allowed effect as & 
matter of construction. The question. is. entirely concerned with 
the result for.purposes of tax of income having been “ received in 
or brought into " British India. Had the astessee not been a reti- 
dent he would have had no answer whatever to the present claim. 
But it is said that he escapes because he is a resident and comes as 
such within sub-section (s) This is to invert the intention of the 
sub-section which is to make receipt impose liability on the resident 
in some cases where the non-resident would go free. There is 
nothing whatever in sub-section (2) as it now stands or aa it stood 
in 1ga2 and 1923 to relieve the resident from any liability which 
the nor-resident is under. Hencathe correct. meaning of the proviso 
may well be the meaning which is intended—vix., that the widening 
of liability shall not attach to the incomes therein mentioned. 

- . It is right to ccnsider whether section 4 can be interpreted more 
favourably to the assessee on the footing that his income is of a 
class.which is assimilated to * agricultural income ” in British India, 


-But unless it can be assumed as plain (despite much argument in 


the present case) that income from cultivating land in-an Indian State 
can never accrue or arise in British India, itis.at -least clear that 
in some cases the agriculturist is not exempt at all Again the 
agriculturist in an Indlan State whose income in the narrow sense of 
sub-section (1) is received in British India is not the ordinary 
agriculturist of his State, .Nor does the typical agriculturist of 
Mysore reside in British Indig. 'The legislature may or may not 
have thought itto be advisable and sufficient that such a person 
shou'd be relieved of the extended liability attached by sub- 
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section (3) to the fact of receipt in British India without relieving 
him of the same liability under sub-section (r) as non-residents 
undoubtedly incur. 

It is said, however, that the second proviso gives the assessee 
exemption ; hence no other provision of the Act can be construed 
to render him liable, But what is the exemption given? There 
can be no general presumption that exemption from the provisions 
of a sub-section is intended as complete exemption from the tax. 
The distinction is between exempting a class of income in some 
events and exempting it in all events. The case of Zhe 7sceme 
.Tax Commissioner v. Maharajadhiraj of Darbhanga (1), was a case 
of “agricultural income " to which the Act does not apply 
[section 4(3) (viii). “ The exemption is conferred and conferred 
indelibly, on a particular kind of income and does not depend on 
the character of the recipient ” [per Lord Macmillan at page 223]. 
The proviso now in question is not rendered otiose or even 
unimportant by the assumption that its opening words are a correct 
expression of its intention. 

Their Lordships have reached the conclusion that upon this 

question the meaning and intention of the legislature is yielded by 

a strict construction of section 4 according to'its language, and that 
any departure therefrom which can be suggested in favour of the 
assessoo appears upon a ful) consideration to be unjustified. The 
assestee must be held liable to tax under sub-section (1) of 
tection 4. 

The answer proper to be given to tbe question stated by the 
Commissioner is that no part of the income therein mentioned is 
exempt from taxation under the second proviso to section 4(a) of 
the Indian Income-tax Act. 

Their Lordships will humbly advise His Majeaty that this appeal 
should be allowed and that ths question referred to the High Court 
should be answered as above-mentioned. 

As the contention upon which the appeal has succeeded was not 
formally raised in the letter of reference, though it was mooted in 
argument before the High Court and dealt with by the Judgment, 
there will be no order as to the costs of this appeal, but the High 
Court's order as to costs will be set aside and each party will bear 
its own costs in the High Court. 

The Solicitor, India Office: Solicitor for the Appellant. 

Lambert & White: Solicitors for the Respondent. 

RG C. , Appeal alowed. 
(1) (1935) L. R, 62 I. A. are, 
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(Act VII of 1870), Section 11, if can be extended to administration 
sutis -— Final staiute, hom fo be construed. 


A defendant creditor in an administration sult ls not to be regarded as à 
plaintiff in a croes claim for the whole amount that be actually claims in 
the proceedings, even though, after due administration, be may be 
entitled to a very small fraction of the same. He is not therefore, 
Hable to pay court-fees upon the full amount of his claim as made in his 
written statement, but only on the actual amount allowed to him by 
the Court, 


Although an administration suit is, atiis inception, a sult for accounts, 
there is this fundamental distinction between the two, vix, that an 
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Administration Sult—(Cenid.) : 
account suit ends in a decree for a specific sam of money, be it In favour 
» of the plaintiff or In favour of the defendant, and there is. no duty cast 
.  upoa the Court to havo anything to do with the realisation of the 
amott of the debtor and the distribution of the mme among the 
creditors ; whereas, in nn administration suit the Court realises the 
assets, marshals them according to the ru'es of administration and 
distributes them among all the creditors in the way recognised In insol- 
vency proceedings. 

Section 11 of the Court-fees Act cannot be extended to apply to sults for 
administration. A fiscal atatute must be constrned in favour of the 
subject and is not to be extended by analogy. Nishi Kamta Das 
Thakur ». Promatha Nath Das T T 

; when completed ; see Intestate Succession as ei 

——— —— ——, sult and suit for accounts, distinction between ; see Ad- 
ministration sult PS eos 

Admissibility —Haps and surveys for revenus. purpecses— Admissible and 
valuable evidence bui net conclusive— What lands included im the 
permanent settlement, a question of fact—~Thab map, evidence of 
possession and as such evidence of title— Decision against a party in 
his persemal capacity, (/ res judicata against the same party iM a 
different capaciiy— Registration af Kebala challenged—Onus —“Theee 
mahals’’ in the schedule of the sale certificate—What they refer to 
— Beard of revenns—Transfer af riparian willases and char lands 
Jrom one District le another, 

Mapas end surveys made ín India for revenue purposes are official docn- 
ments prepared by competeot persons, and with soch publicity and 
notioe to persons interested as to be admissible and valuable evidence 
of the state of things at the time they are made, They are not 
conclusive and may be shown to be wrong; but in the absence of 
evidence to the contrary they may be properly judiolally received in 
evidence as correct when made. 

In every case the question what lands are included in the permanent settle- 
ment is a question of fact and not of law. This question. may or mmy 
not be satisfactorily proved by subsequent survey maps. 

The Thak map Is evidence of possession at the time; when it Is made and 
as such evidence of title. 

The decision against a party in his personal capacity cannot operate as 
rea judicata against the same party In a different capacity, namely as 
mutwall of an endowment. 

Where a Kobala is challenged on the ground of ite being registered in a 
place within which jurisdiction no portion of lands covered by the 
Kobala existed, the onus is on tha person challenging the same to show 
that the Sub-Registrar had no jurisdiction to register the same. 

The schedule of a sale certificate ran as follows :—“Within Touzi No. 330 
of the Dacos Collectorate Tappe Nanócalalpur whos» annua] Sadar Jama 
is Re. 499-15-9 ples of whose the separate Hishaya No. 350/1 of 1. anna 
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Admissibility —(Centd.) : 

6 gandas 2 kara 2 kranti share bearing an annual Jama of Rs. 41-10-7 
ples whose owner was anna 6 gandas 2 kara 2 krantl, Sitanath Saha, 
i.e, 13 gandas 1 kara 1 krantl share was owned and possessed by 
right of purchase by the fulgment-debtor. Within the aforeaald mehal 
in the Police Station of Dohar and Snb-Registry of Nawabgang Kismat 
Mukshedpur, and including the Hat (market place), char watery 
portion (Beel) of the aforesaid Mukshedpur, Kismat Moura Kismat 
Narisha, Kismet Easter char of Narisha Kismat Dighali, Kismat Rutta, 
Kismat -Bethua,- Kismat Danchechania, Kismat Kalijira and Kismat 
Satbhita and within the Police Station of Earanigang Kismat Pania 

. eto, In these Mahals wha-ever right title and interest the judgment- 
debtor has its auction prioe Rs. 200 


On a contention that the words “these mabal” in the concluding portion 
of the schedule must be read as referring to the villages mentioned 
immediately before these words : 


Held, that the words “these mahals’’ must refer to the share of tho entire 
Touxi as the schedule defiritely states that the judgment-debtor is the 
owner of the half of 1 anna 6 gandas 2 kara a kranti share In the Touxi 
which evidently means the entire Touri. All the villages of the Toaoxl 
have not been mentioned as the word "eto." is used after Pania. The 
operative portion ls the right, title and interest of the judgment-debtor 
in the Mahal itselt, £. $., 15 gandas, 1 kara, 1 kranti share of the entire 
Touzt, 


Per Henderson, 9 .—it is quize a common thing for the Board of Revenue 
to transfer riparian villages and char lands from one District to another 
on the ground of the administrative inconvenience which is caused by 
sadden oc violent changes in the course of a large tidal river. 

Sitanath Saha ». Monoranjan Roy En T 


—— —— in evidence Slolameni of awitness as to the fact of an 
Vgdexiifücation held at a willage— Swch statsment, if admissible — 
Criminal Procedure Code (Act V of 1908), s&ctlom 162. 


Where In a cass the Sessions Judge admitted In evidence the statement of 
a witness regarding an identification before the Police which was not 
held at the thana bot at a village and the statement was to the 
‘following effect, ‘I identified the two accused before the Daroga Babo 
from among 20 men of the village" r 


Held, that such statement being in the nature of a statement as to fact of 
identification was admissible in evidence and was not hit by section 162 
of the Code of Criminal Procedure. Lela Lahmg v. The King 
Emperor av 259 

Admission, and waiver, distinction between ; ses Sale, setting aside of... 

Agency —Transactions carried owt with third’ party for principal — Third 
party financially embarrassed —Agients duty~ Discretion as to recovery 
of money due to principal—Whether principal entitled te sue agent 
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Agency —( Costd. ) 1 

lo recover balance owing from third parly-— Procedure —Juigmnt af 
appellate Court —Debariure of Fudge on leave bs/ore signing judgment 
delivered by him irregularly - Code of Civil Procedure (Act V ef 1908), 
O. XLI, R 31, affect of. f 

The duty of an agent, in a case where a third party, as the result of a 
transaction between him and the principal negotiated on behalf of thé^ 
latter by the agent, has become indebted to the principal, is to do his 
bast to collect all the money that he can in the circumstances, and he . 
is entitled to exercise his discretion in deciding that it 1s more * prudent 
to take what he oan in cash at the moment, and giva the third perty 
time for payment of the balance, 


- 


The plaintiffs employed the defendants to oonduct transactions for the, - 


purchase and sale of certain commodities. The defendants executed 

- such transactions with three parties, the transactions afl closing with 
balances dne from those partiew to the plaintiffs, the principals. Each 
of the third parties was in financial difiloulties, The defendants as 
oommlssion agents had in the ordinary course in each case conducted 
the transactions Io thelr own name, and taken s settlement from the 
third party for the whole balance of the account between them and that 
party, themselves apportioning that total sum between the different 
creditors Including the plaintiffs, Tho plaintiff baving sued the 
defendants to recover the balanoes outstanding to them from the 
third parties : 

Held, that the defendants! duty as agents to the plaintiffs as their princie ` 
pals was to exercise doo skill and oare and judgment in recovering what 
money they could, and that the plaintiffs had falled to discharge the 
burden which lay on them of proving that the defendants had failed In 
that duty. The case was not onc in which the agent's authority was 
presnmptlvely only to settle in cash in respect of transactions with 
third parties, or in which tbe agent had glyen up any valuable right oc 
thing which be should not have giren up except against cash. l 


Order 41, rule 31 of the Code of Civil Procedure requires that the fadg- 
ment of the appellate Court shall be in writing and shall state various 
matters and “shall at the timo that It is pronounced be signed and 
dated by the Judge or by the Judges ooncurring therein.” The rula 
does not my that if Its requirements are not complied with the ladgment 
shall be a nullity, nelther does it state any definite tims within which 
It is to be fulfilled, the time being left to be defined by what is reaso- . 
nable. The rule from its very nature is not Intended to affect the 
rights of parties affected by a judgment. It Is intended to secure 
oertalnty in the ascertainment of what the judgment was. 


An appellate judgment of the High Court was deliveced by ono judge, 
the otber ooncurring. The former Judge went on Llave before signing 
the judgment which was signed by tbe second Judge : 

Held, that this defect was merely an lrregularity, and a defect which the 
Court had an inherent jurisdiction to cure, The difficulty was in any 


- 
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Agency —(Contd.) 1 
event disposed. of by sections 99 and 108 of the Code of Civil 
Procedure. The Firm of Gokal Chand -Jagan Nath v. Pirm Nand 
Ram Das—Atma Ram ju 
Agent, duty o[— Transaction. carried out with third party — Third perty 
financially embarrassed—Discretion as to recovery of money due to 
principal ; see Aganoy sae 
Agricultura! purpose apart from agricultural character of lands, how ad 
lished ; see Lease vo - 
AHenation by shebait, when valid ; see Endowment: ` A eee 
Amount, if can be recovered from a person who wrongly obtained it—Person 
receiving the amoant from a stranger ; see Money mlt ... ees 
Appoal-Aiding and abetting a person Inhabited by infanctlon—Contempt 
committed by person for breach of injunction ; ste Contempt of Court... 
———, leave to, from committale Right of appeal from committal in respect 
of contempt, if affected by imposition of penalty ; sse Contempt of 
Court T s 
to Privy Council, i£. competent— Amount or valus of the subject- 
matter in dispute in appeal reduced to less than Rs. 10000, after the 
date of the certificate but before the appeal was finally admitted ; sse 





Partition [EI] s.. 
Appointment, deed of, consideration for—Momtary help given to the 
shebait by the person nominated by him | sse Endowment ... des 


Apportionment — Indian Registration Act (AVL of 1908), Sectlen 35 (3) 
(5)— Burden of pres — President of Improvement Tribunal. 
The dispute was as regards a som of Re. 7245 In respect of which the Land 


Acquisition Collector made a joint award in favour of two persons 


Bahadur Lal Missir, olaimant No. 1 and Sm, Saraswat! Debi, clalmant 
No, 2, widow of one Gourd Sankar Missir, This sum was awarded as the 
value of cectaln structures which had boen acquired on behalf of the Cal- 
cutta Improvement Trust. The learned President by his order directed 
the whole of the compensation to be paid to claimant No. 1 on the foot- 
fog of mortgage which he had set up. 

It appeared that before the Land Acquisition Collector clalmant No 1 
claimed compensation as owner of the stiuctures, but before the Tribunal 
he changed hls case and based hla claim on a mortgage executed in his 
favour by Gouri Sankar. [t was contended by claimant No a that Gouri 
“Sankar at the time of execution of the document was minor t 

Held, that section 35 (3), ol. (b) of the Indian Registration Act was 
very far short of a statutory presampHon arising in favour of the 
mortgagee that at the time of execation the morigagor was major and 
not minor, 

That the burden of proving minority of Gour Sankar at the time of execu- 
tion of the mortgage deed was on clalmant No. a. 

That the mortgage was found on the evidence to be executed by minor and 
consequently vold. The claim put forward on the basis of the mort- 
gage consequently failed, 
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Apportionment —(Cestd.) 1 
The President of the Improvement Tribunal Is a tribunal by Itself. 
Delay In disposing of a simple apportionment cas: commented oa, Sm. 
Saraswati Debi s. Bahadur Lai Missir ees ess 

— Morigages claimant — Mortgage executed ly minor. 

It was recited in a mortgage deed that N, who was the owner of the pre- 
mises made a gift to R. R died leaving an Infant daughter D as his sole 
heiress, The deed recited that A was the guardian of the minor and the 
mortgage debt was incurred for payment of the Sradh expenses of the 
minor’s father and foc paying the taxes and rents of the landlord on 
acoount of the promises 

The decision of tbe learned President of the Improvement Tribunal was 
contained in one sentence which was in these words: “Having regard to 


a A e 





the recitals in the mortgage deed and the evidence in this case, I hold l 


that the mortgage is binding upon the minoc's property’? i 
Held, that It was essential for the learned President to come to a definite 
finding on the question as to whether A was the de facto, if not the de 
Jure natural, guardian of the minor, and If so, whether the mortgage was 
a dena Ade transaction executed by A as such for legal necessity.. ~ 
Laxity in the proceedings of the Calcutta Improvement Tribunal com. 
mented on: Debi Charan Biswas v. Hanuman Prosad Kalwar ... 
Approver—Corrobora tion ; ses Conspiracy P is 
Assessment of rent of under-tenure, if to be based on analogy of Bengal 
Tonanoy Act, 1885 —Matter governed by Bengal Ront Act, 1859: ove 


Jurisdiction - see 
Assignment, if creates an equitable charge—Test; see Attaching 





if creates an equitable charge—Assignment of bills due to 
the debtor to his creditor authorising him to appropriate the money 
realised towards advance made by him ; see Attaohing creditor ee 
— — —-, valid —Ássignmeat by way of charge on future property ; ave 
Attschlog creditor das s. 
Assured, i£ can plead that he was influenced by prospectus—Basis of policy 
stated la the deed of insurance policy —No mention In the policy of pros- 
pectus ; see Policy of Insurance s ye 
Attaching creditor, position of—Agreement between a. debtor and erediter 
— Assignment , gf bills due to the deblor to the credtter authorising him 
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i» appropriate the money realised iomards adoance made by him—Such 77 


assignment, if creates an equitable charge — Assignment by way of 
charge on future property, tf valid. 

[n a garnishee proceeding the attaching creditor stands on the shoes of 
the fudgment-debtor. No attachment can be made when there is no 
existing debt due by the garnishee to the judgment-debtor and if the 
Judgment-debtor has already parted with his interest in the debt by 
assignment or created an equitable charge in respeot of the same in 
favour of another person, the attaching creditor acquires no larget 
rights than his debtor. But when the judgment-debtor still remains 
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Attaching creditor — (Cena.) : 
the owner of the money due by the garnishee, the mero fact that he 
has enter-d into a contract with another person that the fund shall be 
applied in any particular way does not prevent the creditor from attach- 
ing the fund, R 

Án agreement between a debtor and a creditor that the debt owing shall be 
paid out of a specific fund coming to the debtor, or an order given by a 
debtor to his creditor upon a person owing money or holding funds bes 
longing to the giver of the order directing such person to pay such fonds 
to the creditor will create a valid equitable charge upon the fund, in other 
words will operate as ao equitable assigament of the debts or funds to 
which the order refers. The teat is whether there was an intention to 
amsigo oc create a charge which will give the assignee an equitable in- 
terest in the fund itself. 

An amigoment by way of charge on future property is a perfectly valid 
assignment in eqaity which will attach to the property when it comes 
Into existence. 

Some mogey was advanced by plaintiff to the defendant No. 3 on certaln 
terms embodied in an indenture of agreement where it was stipulated 
that all bilis made out by defendant No. a and payable to him for carry- 
Ing oul certain contracts would be mads overto the plaintif and the 
plaintiff would have exclusive right to collect monies due on the bills 
under an Irrevocable power of attorney and the amount realised would be 
appropriated by the plaintiff towards the payment of advance made by. 
him. The defendant No.1 xs creditor of defendant No, 2 attached a 
portion of the money so due on the bills made over to plaintiff : 

Held, tbat the plaintiff bas an equitable charge on the bills attached in res- 
pect of the advances made by him and the attachment must be taken to 
be subject to that charge. Lagdir Nanji 7. Surendra Mohan Nag 

Attachment, if can be made by creditor—Garnishee. proceeding — Judgment- 

debtor owner of the money due by the gamishee—Judgment-debtor 
gutered into contract with another person that the fund shall be applied 
in any particular way ; see Attachlog creditor T T 
» if can be made by creditor when the judgment-debtor has 
already parted with his interest in the debt by assignment—Garnishes ; 
see Attaohing creditor Vis on 
—Á———,|f can be made by creditor, when the judgment-debtor has 
created an equitable charge in respect of the same in favour of another 
person —(Garnishee ; ses Attaching creditor "- F oe 
en ———— ; {f can be made by creditor when there is no existing debt due by 
the garnishee to the ludgment-debtor ; see Attaching creditor ias 

Autrefols convict and Autrefois acquit-- Fogish common law pleas, if 

applicable in this country ; sev Conspiracy "n - 

Award made by an arbitrator appointed by the Registrar under section 43 

Co-operative Societies Act—Misconduct of -arbitrator—Procedure of the 
of the arbitrator, materially irregular Award, if a nullity; ses Co- 
, operative Society e tee 
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‘Belting method'— Propinquity and easy acoesa ~Method of valuation ; ses 
Valuation se n" 

Benami —Nen-production af draft ef a decument, tf a material ect.— Hemp, 
action of, en ihe brain— Urug tahen in small doses, effect produced — 
Effect of drug in large doses— Temporary insanity — Statement by a 
dead persen mot coming witkin section 32 of tha Indian Evidence Act 
(I of 1878), if. admissible — Person mupperting his case by forged 
document, what he would ordinarily de. 

Jn cases of benami, ordinarily, non-production of draft of a document is a 
material fact for consideration. 

Hemp acts on the brain causing usually excitement, followed by oarcotum. 
Daring the stage of excitement, the ludividual is the subject of bal'ucina- 
Hoos, usually but not invariably, of the pleasurable and often of a sexual 
character. In this stage the patient may show no outward indication of 
excitement or he may be constantly laughing, singing oc talking oc 
forlously deliricus. 

If the drug is taken In small doses, the effect produced Is slight, conslating 
merely of sore pleasurable atin ulation of the higber centres. This in 
uo way affects the individnal’s appreciation of the conseqnences of his 
acts, [n large doses hemp, like datura causes a temporary iosamty 
associated with hallucioations under the influence of which a person may 
be violent even to the extent of committing homicide, 

If the statements made by a perron, who is dead, do not come within any 
of the clauses of section <2 of the Evidence Act, the document is not 
admissible in. evidence. 


A person Intending to support bis case by forged documents would not 
ordinarily produce a great number of suspicious documents, for thereby 
he would be exposing himself to a greater risk of discovery. Sarat 
Sundari Debi v Ram Klakar Rai ees om 

Bengal Agricultural Debtors Act—‘Debt’, meaning of ; ses Jurisdiction ... 
——— —— — —————, 1635, section 40, appellate officer 
appointed under— Civil Court ; see Revision wae” - 
Bengal Land Revenue Sales Act, Secs 9, j— ‘Arrears of revenue", 
meaning of ~*Kist’, If applicable to monthly instalment or to period 
between one latest date foc payment of arrears and the next — Wheo sale 
of estate by auction for non-payment of revenue permissible ; see Land 
revenus * ji 3 
Bengal Municlpel Act, 1932, frame of ; see Damages, sult for iii 
, Sec. 15— Sult against Chairman, if bad— Muni- 
cipal Commissioners appeared ; see Damages, suit for ies aeo 
(XV of 1932), sections 895, 309( d)—' Meter’ fixing 
a/—Neon-rebalr of such meter by house owner—A'nnicipal Commis- 
sioners, if entitled io cut aff water supply for such mon-rspair — Duty of 
mainiciniug a meter, rests on whom? 


Although under rules framed by Government which are adopted as bye- 
laws by a Municipality, the entire cost of house connection including 
the expenses of a meter bas to be borne by tbe owner or occupler of ths 
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Bengal Municipal Act —(Contd.) 1 
house, there is no rule oc bye-law aider. which the cost of maintaloing 

" the meter io good order have to b» mat by the house owner and not by 
the Municipality. . 

Under section 29§ of the Bengal Munloipal Act, the duty of maintaining a 
meter in good condition rests upon the Municipality and not upon the 
owner or occupier of lhe house. 

The Commissioners of a Municipality have uo right to cut off connection of 
water supply simply because fhe meter has not been repaired by tbe 
house ownor. 


A ‘meter’ set up to record. the actual consumption of water by a house 
owner ls not a ‘fitting’ within the meaning of section 309, clause (d) of the 
Bengal Maalcips! Act Sarat Chandra Guba s. Kalipada Ray ` .. 

, Seo, 70), clause (a)-—'Fltiing'— Meter set up to 

record actual consumption of water by a house owner ; tee Moter Sas 

, Sec. 535 —' For any act purportlog to be done 

under the Aot’’, if includes an illegal | omission— Failure to serve notice, 











E d 








effect o£ ; sse Damages, sult for noe eas 
Bengal Rent Act, 18«c, matter governed by— Assessment, if to be based on 
analogy of Bengal Tenancy Act, 1585 ; see Jurisdiction =... ius 


Bengal Survey and Settlement Manual, Rule 414, if applicable, to 
purobaser of estate annulling under section +7 the under. tenures In res- 
pect of which se'tlemsat costs are still outstanding ; see Land : 

Bengal Tenancy Act, lf applies to lease of agricultural lands but not for 
agricultural purpose ; sse Lease E i 

— — ———— Sec, 6(a)—l andlord, when can enbanoe rcnot— Tenure 
in existence from the time of fhe Permanent Settlement ; see Tenure 
-——, Secs Ga) and 7, when applicable— Teoure In 
existence from the time of the Permanent Settlement ; ses Tenure 
—— —— — -- —, Sec. 7, conditions under ; see Jurisdiction she 
- ——, Sec. 7, inapplicable Teoure held from the time of 
Permanent Settlement — Enhancihility, ons of the incidents of tenure — 
ontract between parties regulating the amount of enhancement or the 
principle of enhancement ; sse Tenura "" ved 
— ———  — , See, LOJA to 10,F —Settling ients for tenures, the 
Revenue Officer, duty of ; see Res judicata im "T 
» Seca. 104À to 104F, scopes of ; see Res judicata... 
-— —, Secs, 104À to I0,F, settling rents under —Rovenue 
officer has no power to touch contractual rights before the Act ; see 
Res fudicata - eo 
——— = ,Seo 104H, (1), (2) (2) Secretary of State, Hf and 
when to be made a party -- Civil Comt, function of ; see Res judicata .., 
———2 - ,Sec. 104H, effect of ; see Res judicata ... eee 
—— ne ———— ——, Secs 104H and’ 104]~ Other entries than about 
the rent settled, In the reat roll or la the record of rights—En tries in the 
record of rights other than the entry relating to amount of rent are not 
cooclasive ; sre Res judloata ons - 
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Bengal Tenancy Act, Sec. 103(J), effect of ; 446 Res Judicata... eas 
<n, Seo. 104(]), scope of ; see Res judicata tes 





—— —— —, Sec. to4(2) does not empower the Revenue officer 


to disregard the terms of contract entered into before the Act ; see ` 











Res judicata jas — 
—— ——, Sec. 106—Jurlsdiction of Special Judge to decide 
the question of ralyat! ; see Ejectment T ‘ 
— — — = = » Secs. 107, 109, scopes of.; see Ejectment see 
—— ——— ————- —,Sec r14— Liability confined to the sprcific person 


agalnst whom the certificate creating the debt imposed, 1s filed — Liability 
not shifted to any new landlord to whom the estate may pass ; ses 








Land - «es 
——— ———— —— - —, Sec. 17415) - Court, if can extend the time under 
section 143 of the Code of Civil Procedure ; see Deposit bak "T 
—— ——— -— — , Sec, 174(:) — Deposit of decreta] amount recoverable 

la execution, when to be made ; see Deposit w Vs 
Bhek, coufirmation by—Acts establishing-— Person installed a Mahant j sce 
Religions institution iis «ee 
————, method of giving notice to; ser Religious Institution 6. ae 
Bulldiog purposes, land used for-—5Suit for enhancement of ieut under Bengal 
Sent Act, 1859 ; see Jurisdiction d T 
Burden of proof «Minority of mortgagor-—Mortgage deed Mortgage deed 
executed by a person calling bims-If major ; see Apportionment s 

— of proof Sub-Registrar had no jurisdiction to register the Kobala; 

see Admissibility is one 
Business carried on by a member of a joint family, if a joint family 
business ; sre Intestate succession aes one 


Calcutta Manolcipal Act, (II B. C of 1933), section 363- Order of dimo- 
hiion by Magistrate of a reconstructed building-—Such order, aken 
justified —" Nem building " —Calcutta Municipal Act, ‘section HO). 

In order to secure an order of demolition under section 363 of the Calcutta 
Municipal Act, it must ba established that there has been erection of a 
" New ballding’’ within the meaning of section 3, sub-section 46 of the 
Act or alteration of or addition to the existing ballding. 


The mere fact that there has been a "reconstruction! by fixing of sal posts 


and placing of bamboo rafters on the roof frame will not be enough for: ~ 
the Magistrate to pas. au order of demolition under section 363 of the | 


Calcutta Municipal Act as the word reconstruction may mean any ons of 
a number of things. Shaikh Badii. Meah s. The Corporation of 
Cal-utta T m 
(II B. C. of 1933), section 363 - Portion of build- 
ing without sanction - Demolition order by Municipal Magistrate — 
Magistrate, if entitled to enquire into the propriety of withholding the 
sanction. 


Under the provisions of section HS of the Calcutta Municipal Act, if the 
Corporation are satisfied that the erection of any new bullding has been 





605 
PAGE, 
305 

. 805 


305 


435 
435 


281 


478 


606 - THE CALCUITA LAW JOURNAL, [Vor, LXVIII. 


Calcutta Municipal Act —(Contd.) : 
commenced without obtalolng written permission of the Corporation, 
they may apply toa Magistrate and such Magistrate may make an 
order directing tbat such erection or so much thereof as bas been cxe- 
cuted uniawfully be demolished. 

So where it appeared that a part of a buillding was constructed without 
the written permission of the Corporation, it was unlawfnl under the 
terms of sectlon 363 of the Calcutta Municipal Act, and the Cot poration 
was justified In obtaining an order of demolition. 

Section 363 of the Calcutta Municipal Act does not empower the Magis- 
trate to enquire as to whether the sanction was rightly withheld or pot. 
Tarak Chandra Das » The Chief Executive Officer, Corpora- 
tion of Calcutta 


pinum a pipi 


——, Sec. 263, scope of—Condition for securing jds 
of demolition — Reconstruction by fixing sa poets and n of bamboo 
rafters on the roof frame ; see Demolition order "e 

Cause of action fora personal decree, If barred—Suit — a — 
mortgage bond brought within 6 years of the expiry of the period of 
repayment stipulated in the bond - Mortgage bond providing that a suit 
might be brought on the happening of default : see Mortgage "e 

Charge, joinder o/— Incidents nol forming part of ons transaction - kulii- 
plicity of charges, 1/ vitiates irial— Prefudice of accused to be looked 
into — Offence of rape, what constitutes in laa--Offence of rape and 
unnatural offence, if a continuing efence— Indian Penal Code (Act 
XLV of 1860), sections 342, 566, 377—Presecution story wanting in 
corroboration 

The offence of rape Ís In law a single act of sexual Intercourse. 

The cffence of rape cr unnatural offence is not a continuing offence. 

The accused were tried folotly on a series of ten charges Four of these 
were of wrongful confinement of which three related to the confinement 
at one place at three periods, one charged two of themat a different 
f'iace a‘ another time. As regards the charges of rape each of the 
charges specified an offence of rape committed either on an indefinite date 
or between periods extending from six weeks to six months. The 
charge of unnatural offence was alleged to have been committed during 

~ the course of five mouths: 

Held, that tbe joinder of the charges were illegal inasmuch as ali the 

' incidents which were tbe subject-matter of those charges did not form 
part of one transaction 1 

Held aiso, that the multiplicity of the charges tried together must have 
operated to the prejudice of the accused. AH Hyder v. The King- 
Emperor eas - 

Clear and unambiguous dispositive words, if controlled or qualified by general 
expression of intention ; see Will E 

Charge-hoider, right of to follow the subject of ita side inthe new 
form—Conversion of secur ty binding on the charge-holder by operation 
Of law ; see Execution 
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Charges, joinder of, if illegal—Incidents which were the subject-matter - of 


charges not forming part of one transactlon—Prejndice of accused ; - 


see Charge, joloder of nee se 


Civil Coart, if on receiving a notice under section 34 of the Bengal Agricul- 
tural Dx btors Act, can try the question whether the applicant before tha 
Board was a debtor or not ; søs Jurisdiction € ose 


e 





Court, power of —Suspension of servant ; sea Damages, sult for «e 
——— sult, subsequent, for declaration of right as mperior propristors, lf 
barred—Plots included in mahal—Holders recorded as having under. 
proprietary rights In plots —Partition completed ; see Partition i 


Civil Court's Act, Sec. 2a— Transfer for hearing an appeal against the 
order of Monsiff on application. under section. 476, Crimina: Procedure 
Coda to the Subordinate Judge by the District Judge; ses Transfer, if 
valid »*9 aon 


Civil Procedure Code, Sec. 11—Party— Different capecity— Mutwalll ; see 
Admissibility 


SS E 


—— —., Sec, 11, Expl. IV, applicability ot~Polnt actually 
rilsed ; see Res judicata "m aus 
, Sec, 601) (m), O. 38, R. 5—Estate bequeathed 

to husband and wife in separate shares—Children entitled to parant’s 

share on his or her deathAction against child--lnterests in parents’ 
" shares of estate, if Hable to ati:achment ; see. Procedure one Vis 
— —— ——, Secs, 69, 107—]udgment cf appellate Court — 
Judgment delivered by one Judge, the other concarrlng—Forzmex Judge- 
ment on leave before signing the judgment which was signed by the 
second Judge-—-Defect, a mere irregularity—Inhersnt juridiction ; see 
Agency 


hie ee eerie AA 
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, sec Il15--Order of an appellate officer appointed 
under section 40 of the Boogal Agricultural Debtors Act, 1935—Civil 
Court ; see Revision - ees s 
——, Seos. 144, 15), if applicalile— Defendant's case 
being that he took possession of the disputed property purchased at .a 
sale In execution of a rent decree ; sse Salt, withdrawal of ... es 

——  ——, SG. 148, iE controls Bengal Tenancy Act, 




















Section 174.5) ; see Deposit - - 

— -—-— —— , O, 21, R, 11—Decroe for delivery of specific 
movable property, when can be passed ; see Execution ses ee 

— — — -—, O. a1, R, 11(2), scope of ; see Execution wee 
— mene, O. an Re 31—‘*Specific moveable’, includes 

money ; see Execution - T 
— — —— — — , O. a1, KR, 53, scope of ; see Execution a. 


— ———,O. 21, R, 69(2)— Walver of necessity of a fresh 
sale proclamation, if waiver of right to object to irregularitles in attaoh- 
ment, such as, service of notice of attachment, copy of attachment 
order in different Touxi and not sending any copy to the Collector of the 
District ; see Sale, setting aside of - T 
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Civil Procedure Code, O. 21, R. 65(2)—Waiving the necessity of a fresh 


a 


608 THE CALCUTTA LAW JOURNAL [VoL LXVIII, 


sale proclamation, ‘implies the walver of abjection to any defect appear- 
Ing on the face of the sile proclamation ; ses Sale, setting aside of — ... 
- ,O. 21, R. 8c—Judgment-debtor daposlting the 
amount specified in sale proclamation and a sum equal to five per cent. of 

the purchase money but not poundage fee—Sale to be sat aside; see 
Sale, setting asides! of . T e^ 
—1 ; O. at, R. &o—Judgment-debtor discharging the 
' decretal amoant in full out of Court to the decree-holder after sale— 
Judgment-cebtor depositing only s% of the purchase money to be pald to 

the auction- purchaser ; ste Sale, setting aside 5f m sae 


























— , O. st, R. 8pg—Paynent cf poundage fea by 
Judgment-debtor, if a condition precedent for setting aside salo ; see Sale 
setting aside of 


an eee 


» O. 21, R. gos-Purchaser of property after execu- 
tion sale, if Can apply j ses Sale, setting aside of ane TI 


= (Act V ef 19008), Order 31, rule (o-— Purchaser 
purchasing property after auction aale—Such purchaser, tf competent 
td apply jer setiing aside tha sale. 


The word ‘interest’? as weed In order 21, rule Qo of the Code of Clvil 
Prooedura, is not limited to proprietary or possessory Interest la the 
propecty but extends to other kinds of Interest, pecuolary or otherwise, 
which fs in any way affected by the sale. 

A purchaser who purchased the property after execution sala, la not com- 
petent toapply for setting aside a sale under order 21, ru'e Goof the 
Code of Civil Procedure. $m. Kiran Bain Saha v». $m. Sunity 
Prova Saha T one 

——,O, al, R. go—'Whose Interests are affected by 
the sale’—Interest is not limited to proprietary or posa:ssory Interest In 
the property but extends to other kinds of Interest, pecuniary or otber- 

e wine, which ts in any way sffacted by the sale; see Sale, setting 


Lc 











I aa PAPA 























aside of ou iss 
——— —— ——, 0.21, R. ço requisites of; see Salo, setting 
aside. of : ET oes 
——— — ———, O. a3— Fresh walt instituted without payment of 
' 57. costs — No date fixed for payment of costa—Payrxnt of costs subsequent 
- to lostitution of sult ; eee Suit withdrawal of $us ove 
—— —— , O. 41, R. 11—'Admissloa of appeal’, meaning of ; 
see Deposit; eee " 


l— arcano noo AY e 





, Q, 45 R, Jr Judgment of appellate Court 
delivered by one Judge, ths other concuring—Former Judge went on 
leave before signing the judgment which war signed by the second 





~ Judge — Defect, mere irregularity | see Agency 2 ese 
——— ——— ————5,0. 41, R. 31, noo-complimnce with, effect of ; see 
Agency eec iss 

2 — e — — , O, at, R, 3t, scope of ; saw Agency .., e 
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516 


516 


145 
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Claim cases, if can be revised by High Court ; ste Llmita-lon se is 

Company — Schemes of arrangement sanctioned by Court Shares partly paid 
up—Provision in scheme for dates fer payment of remaining calls 
— Resolution of directors altering datcs for paymsnt— Whether ultra 
vires—Non-payment of cells by substituied datrs—Forfelture of shares 
— Whether valid—Winding up ef compauy— WF keiker owners of 
ferfeited shares to be included in list of contrionterirs. 


A scheme of arrangement drawn up in respect of a company and confirmed 
by the Court becomes therenpon binding upon the company, its credi- 
tora, and its share-holders, and it can consequently only be varied by 
order of the Court and after the terms of the prooosed variation hare 
been approved at meetings respectively of the craditors and the share- 
holders — Aooor dingly if the company or its directors purpot to alter 
the dates by which under the scheme as sanctioned certain calls jn 
respect of shares are to be paid, that alteration is invalid, and any 
forfelture of the shares for non-payment of the calls on the substituted 
dates is sifra vires, and will be lncperative to pesrent. the holders of 
those shares from being included in the list >f contribctorles on a 
subeequent winding up of the company. In the matter of the forfeiture 


of shares, techolcalities must be strictly observed, for, since the forfel- ' 


ture of shares may result in the permanent reduction of the capital of 
a company, it is not merely the person whose shares are being. foifelted 
who is entitled to insist on tho strict fulfilment.of the conditions pies- 
cribed for forfeiture. The escape by those wnose shares have been 
forfeited of llability for that part of them which has not been callei 
up ls à matter of vitsl Importance to creditore While the letter are 
accordingly entitled to see that the power of fo- felting shares is exer- 
cised sirictly, yet no walver by them of their rights can confer upoa the 
company Or its directors a power ci forfeiting which they do not possess, 


Srimati Promila Debi e. The People’s Banh of Northern India 
Lim ited iis sie 

— =., if can forfelt sbares— Waiver by the crecitor of thelr rights ; see 
Camps, ese i 

——-———, winding up oí-— Owneis of forfeited ahar=s, if can be included in 
list cf contributories— Alteration of dates for payment of remaining 
calls—Forfelture of shares for noo-paymant of calls on the substituted 
dates ; see Company ove - 

Compenusation— Werkmen's Compensation Act (V ll of 1983), saco ofr) 
(s)~— Workman employed fer ike purpose of employer's. trade ~ Such 
workman, i/ a workman within the meaning of the Aci — Widow of a 
deceased workman remarrging, t/ entitled t» compensation. 


Ifa workman ts employed for the purpose of the employers trade or 
business, the employer is Hablato him tn spite of the fact that the 
employment was of a casual nature aod such s workman will be deemed 
to be a workman within the meaning of section 2(1) (n) of the Work- 
men's Compensation Act, : 


* 
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Compensation —/ Con£l.) : : 2 
The material time onder the Work men's Compeas ition Act is the time 
when the work nao dies. á 
So the fact that the widow of the dana workman remarried bsfore “the 
order of distribution of compensation was made does not affect ber 
right to claim compensation under the Workmen’s Compensation Act 
The Khulna Flectric Supply Corporation Limited s Bahadur 
Sardar - 467 
Compromise in the nature of family arrangement, when binding On reverts i 
slocer ; see Hindu widow m — 173 
———— Of a claim made by the next reversloner in respect of Hindu 
widow's estate, when birding on the whole body of reversioners ; ses 
Hirdu widow i T 173 
Confession retracted--Corrobzration of what the accused has sald about . 
himself ; ses Conspiracy ids T 9206 


PAGE 


^. Consideration of deed of appointment —Monetary help gien to the Sbebalt 


by the’ person nominated by him ; see Endowment - 230 
Conspiracy—Criminal Procedure Code (Act V of 1898), s “ction PE 
ehiry of conspiracy —Tesi - Subsequent. triel, tf comes under sub- 
section (1) of section go3—Competency of first Court te iry subse- 
quent charge--Apbrever and accomplice - Corroboration—Retracted 
confession. 
The gist of the offence cf conspbacy is the agreement or entering into the 
coosplracy. What section 403 of the Code of Criminal , Procedure of 
: 1898 lays down - if it Isa coaspiracy matter td be coosidered—is that 
: a man cannot be tried again for that particular eniry into the conspiracy 
for which he has already been irled. Section 403 does not my that for 
any fresh entry Into the conspiracy he canaot be tried. 


The true test of deciding whether a subsequent trial comes under the 
second part of sub-section (1) of section 403 of the Code of Criminal 
Procedure of 1898, is whether the acquittal or conviction from the 

e first charge necessarily involves acquittal or convictlon on the second 
chargo. 

Section 403 of the Code of Criminal Prooedure of 1898 requires that the 
Court of the first instance should have been competent to try the charge 

, , put forward at the second trial. 
" > The language of section 403 of the Code cannot be stretched nor the 

' principle extended. 


The principles underlying the Engtlsh Common Law pleas of exdrefots 
convict and eutrc/eis acquit have been embodied so far as this country is 
conoarned within the limits, however narrow they may be or have been 
stated to bs, of the language of tke statute itself. 

Whether 2 witness is stigmatized as an approver or an accomplice, 
he is as regards the matter of corroboration on one and the same 


footing. 
An accomplice witness Including ao approver ought to be corroborated, it 


* J 
N 
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Conspiracy —(Contd ) EAR 
A is ungafe in ordinary oases to treat the evidence of one aocomplioe as 
corroborating that of another. p 

The views expressed In Nirmal Fiban Ghose v. Hmjsror are reiterated. 
The propositions of law laid down by Sir Arthur Page, C, J. in Aung 
Hia v. King Emperor are sufficlently wide to cover the whole of the law 
dealing with the question of corroboration, 

Normally a confession of golit is the most oonclusive evidenos which one 
can have. But if that confession is retracted, then it le desirable, if 
not absolutely necessary, that there should be some corroboration of 
what the socused has said about himeclf even in respect of his 
own action, 

r '  Anaconsed person cannot get rid of a statement merely by mylog that he 
retracted it Parnananda Das Gupta v. Emperor zi ee 
gist of the offence of ; see Conspiracy ni mee 
Coustructive resjudicata, applicability of—Poimt actually raised "n ite 
Resjudicata um 
Coatempt for breach of an injunction —-Committal- Not oriminal in nature ; 

ete Contempt of Court as 
Court -Breach of injunction —~Commtitial— Whetker RENS 
pe in nature—Alding and abetting breach-— Whether criminal in 
f i nature—Rigki of appeal from committal —Whether righi of appeal 
from committal im respect of contempt affected by imposition ef 

benalty. 

A committal for a finding of contempt for breach of an Injunction Is not 
criminal in its nature, and is properly treated under the Civil Pro- 
cedure Code, 

Queare ı Whether a contempt committed by a person not inhibited by 
an injunction but said to have aided and abetted a person so inhibited In 

> committing a breach of the injunction ls of such a criminal nature as to 
prevent an appeal. 

Certain persons having been held by the High Court to be guilty of coo- 
tempt of Court in connection with disobedience to an injunction granted 

N bythe High Court, and a penalty in costs having been Imposed : 

Held, without deciding whether the principles laid down in Ambard v. 

A. G. fer Trinidad (which related to an act of contempt In criticising 

. the High Court) were applicable, that Ienve to appeal was rightly 
d given notwithstanding the penalty. S. N. Bannerjee v. Kuchwar 
Lime and Stone Company, Limited eed se 
Contract made by expectant heir with spes Successionts, If binding on tha 
person, who thongh traced his descent from him, claims on his own right 

as heir of last male owner ; see Hindo widow. on rr 
Conversion of security binding on charge-holder by operation of law—Right 
of charge-holder to follow the subject of its pledge In the new form ;] sse 
Execution ave one 
Co-operative Societies Act (JJ ef 1912), section 435 ~Rules framed by 
Local Gevoera meni -Ruke 28, sud-rules (3), (5), (6), tf mitra viret — 


UM E E rip MEN 
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Co-operative Societies Act—(Conid.) : 

Dispute, what it consiliutss——Tribunal for deciding disputes concerning 
the business of a comsperation seciety— Nature of such disputes — Object 
of the Act~ Words “coxcerning the business of a society". (f can. be 
limited to disputes concerning internal management—Section 43( 2), 
clause (1), meaning of —Words “‘committer’’, " arbitration" and 
“ award”, significations of—Previeus decision of High Court, tf 
res judicata -—-Decirisn of Registrar, effect of. 

Rule 22 framed by the Local Government under the "powers conferred by 
section 43 of the Co-operative Socleties Act, 1012 Is divided into 8 sab- 
rules. 

The last sentence of sub-rule (2) of rule a2 framed by the Local Govern- 
ment contemplates the cass when the Registrar in his discretion has 
decided that there should be three instead of one arbitrator. 

Sub-rule (5) of rule 22 provides that any person aggrieved by an award 
may appeal to the Registra: within one month, end any person aggrieved | 
by the original decision of the Registrar may within the ‘said period 
prefer an appeal to the Commissioner of the division. 

Sub-rule (6) of the said rale lays down that the original decision of the 
Registrar, and the award ofthe arbitrator or arbitrators if not appealed 
against within one month and the appellate decision of the Registrar or 
ofthe Commissioner wher there has been an appeal, “shall not be 
liable to be called in question in any civil or revenue Court and shall be 
In all respects final and conclusive, ” 

The assertion of claim by one party and denial bv the other party, be 
the claim a false or a true one, or whether it ultimately turns out to be 
false or true constitute a dispute, : 

The legislature has expressed i:self fn clear terme that setting up a tribunal 
or machinery for deciding disputes concerning the business of a Co- 
Operative Society 1s one of the purposes of the Act, when such disputes 

x srise bstwesn the following classes, viz., (a) between members or persons 
claiming through them inter se, or (b) between past members and persoos 
claiming through them futer se, or betwoen two partles of either of these 
categories, or (c) between any one of these classes on the one hand and , 
the Committee on the other, or (d) between any such party and any 
officer, or (e) between a committee and any officer. 

The security of each society for the money lent or goods supplied to 
individual membsr is the collective credit ot all lis members, for every 
member or past member, subject to precise conditions defined either ín 
the Act or the bye-laws, is a surety for the others, By providing that a 
society registered under the Aot may become a member of another 
registered soolety, a hierarchy of Co-operative Societies is contemplated, 
aod as the principle is one of collecthre security of the members, the field 
of operation can ba ladefia itely extended. 

The whole object of the Act being to meke the pensants artisans and men 
of limited means thrifty and place them above perpetual want. It would 
necessarily follow that the setting up of a tribunal. original and appellate, 
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Co-operative Societies Act —(Contd.) : 
for the decision of disputes which may arisa in connectloa with the 
liability of members to the soclety or inter se expeditiously and cheaply 
would be carrying ont the objects of the Act. 

If the Local Government by rules set-up such a tribcnal such rules are not 
slira vires though such rules may not come withir the express terms of 
any of the different clauses of sub-section (2) of section 43 of the Act, 
such asclause (1) or clanse (s) which are only illnstrative,—but they 
derive their life and support from the general power couferrad on the 
Local Government by sub-section (1) of the-sald section. Neither the 
inartistic language employed in clanse (1) nor .he limited scope of 
clause (s) which contemplates appeals against orders of the ‘Registrar 
only, restricts the extent of the rule-making power to implement the 
avowed objects of the Act. 

The words “concerning tha business of a sociey "' in section 45(2), 
clanse (I) and in rule ?223(1) cannot be limited. to disputes concerning the 
internal management of the society butincil:des a dispute conceming 
the financial obligations of its members to the socety. ` 

The Soclety is an artificia! person, a body corporate’ under the Act. It 
must act, speak end wrangle through human.ageosies. In every society 
there must be a Committee and the Committee Is to make :be demand 
for repayment from a member on behalf of ths socisty, and if the demand 
is resisted, then arises a dispute between the member and the Committee, 
The procesdisgs to recover the money from the member must be oarrled 
on in the name of the society, because it ix;by the Act made a juristic 
person. The word “Committee” in section 43(a) clause (1) and 
rule 22(1) is sufficient to indicate a dispute mith -he society itself, ‘and 
enable proceedings to be initiated and carried on before the authority 
referred to therein in the name of the soclety. 

Clause (1) of section 43(2) has the following mcaning:~If a dispute is filed 
before the Registrar, he can do any of three things. 

(D) he can if he so choses decide it himself. 

(H) be may decline to adjudicate, simpliciter. In tiat case the parties are 
left to thelr normal remedy fn the Civil Court ; oc 

(i) he may decline to adjudicate himself, but at the same time think that 
the matter ls fit ** for arbitration ’’. 

When the Registrar gives directions for " arbitration " the parties wil] have 
no right to have recourse to any alternative proceeding. The words 
* arbitration ” and “award " in section 43(2), chiuso (1) have been used 
merely to signify a special tribuna] and the-prder of the special tribunal, 
as contradistinguished from a Civil Court and a decree of the Ciril Coart 
respectively. That specie] tribunal may cr may not in all respects or 
substantially conform to the characteristics of an arbitration tribunal 
strictly so called, 

-The conferment of a right of appeal from the decision of soch a tribunal 
does not involve any inherent Inconsistency: as the owes D rente each a 
tribunal includes the power to set up an appallate-anthortty. 


bs 
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Co-operative Societies Act—(Co sid.) : 
Clause (s) of section 43(2) is not the only provision giving rule-making 
power to set up a tribunal of appeal. 


The jurisdiction of such special tribunal to declde disputes of the nature i 
and between the parties mentioned dn section 4312) clause (1) is exclusive. 
Clause (1) of section 43/2) gives that Implication and in giving by sub- 
rale (6) of rnle aa a finality to the decision of the special tribunal, the 
Local Government has not transgressed {ts powers, bot carried out the 
implications of olause (1) as well as of general law. 


Sub-rulea (2), (5) and (6) of rule 22 are not slira vires. 


The Assistant Registrar of Dacca Division, having been invested with the 
powers of the Registrar by a notification of the Local Government, 
appointed the Inspector of Co-operative Societies, Dacca, as a single 
arbitrator to decide a dispute. There were 12 Inspectors in the Dacca 
Division under the Aseistant Registrar, The dispute was beard by the 
Inspector of Dacca town. On the oontention tbat there was no valid 
nomination of the arbitrator ; 

Field, that the word “Dacca ” means town of Dacca and that there was 
valid nomination. 

If an award be the result of the misconduct of the arbitrator, or if the 
procedure of the arbitrator be materially irregular, it has to be set aside 
by taking appropriate proceedings, it is not a nullity. 


A suit was instituted for declaration that an award given by the arbitrator 
1s null and vold on the ground that there was no authority to appoint 
the arbitrator and that there was no proper appointment. That the 
arbitrator was charged with misconduot and irregularitles in the proceed- 
ing was also mentioned. On the contention that the sult was not malno- 
tainable, the High Court passed the following order: “An order is 
made by a person appointed as arbitrator wko could not be appointed 
such an arbitrator under law; ao order made by such an arbitrator in 
the absence of powers conferred upon him is a nullity and cannot affect 
the rights and obligations of the parties." Dacea Coeperatior indus- 
trial Union Limited v. Dacca Co-operctias Sankha Silpa Samtties 
Limited. It was contended that this decision was res judicata betwoen 
the parties : 

Heid, that tbe High Court did not Intend to decide the matter about the 
maintainability of the suit finally if only the facis of misconduct and 
irregularity were established andthe matter thea for consideration was 
whether the suit was to be thrown out i» limine or not, The decision 
is not res judicata between the partles, Dacca Co-operative Indus- 
trial Union Limited v. Dacca Co-opermtlve Sankha Silpa 

, Seo. 45--Rule aa Sub-Rules (2) (5), (6), 
if ultra vires ; ses Co-operative Soclety one "s 453 
—— ——— ,Sec. 43 (a) cl. (D, meaning of; see Co- 
operativo Soclety aye me 353 





Vor» LXVIIL] INDEX OF CASEB. 


í 


Co-operative Societies Act, Sec. 43 (2), cl. (1 and Rule 22 (1)— 
Committee’ -Dispute with the soclety ; see Co-Overative Soclety =. 


——— a da a el) aod Role aa Gieo: 
cerning the business of a society,” if limited to d.sputes concerning the 
Internal management of the society- Dispute corcerning the financial 
obligations of members to the society ; see Co-Operative Society - 


——— — ——— , Sec. 43 (3), cl. C)— Jarlsdiction of Special 
tribunal to decide disputes is exclusive ; see Co-Operative Soclety “ee 


— — MM—M— ——-, SOC, 45 (a), cl. (li—Ragistrar giving direc 
tlons—Parties, if can have recourse to any alterrative proceeding ; see 


Co-Operative Society iii TU vui 
» object of ; see Co-Operative Society T" 
Corroboration— A pprover and accomplice ; sse Conspiracy  ... w 


Costs, of the appeal Cout, decree for, if can be executed personally and 
independently of the mortgage decree— Appeal from preliminary decree 
in which some caly of mortgagor defendants against whom a mortgage 
salt had been dismissed were made parties -espoadents—Appeal Court, 
in remanding the suit, passed a decree for cosis of the appeal in favour 
of the mortgagee, not against all the mortgagors but against those who 
wero parties to the appeal; see Mortgage suit "^ Vis 


Court, if œn extend the time under section 148 of the Code of Civil Pro- 
cedure—-Statutocy provision made with regard tò time in which certain 
action mast be dane; sse Deposit AP e 


—, if can make an order for costs personally egaimst the mortgagor; see 
Mortgage sult s € 
—  —, leaning of, always against perpetual renewals ; ses Lease ees 
Court-fee payable by creditor defendant in adminis-ration sult; see Admi- 
nistration suit e 

Court-fees A ct, Sec. 7 (IV) (c)-—-Suit for rectificatica of Sdn filed fn a 

partition sult : ses Valuation is 

— ——— ——, Sec. 7 (IV) (c, mit under— Court's power i; io correct 

valuation put by plaintifí—Absence of objective standard ; see Valua- 
tion $i n 

» Sec, 7 ol. (IV) (c) s controlled by section 8C of the Court 
Foes (Amendment) Act ; see Coart-feo j oes 

——, (Vil of 1870 as amended by VII B C. ef "— Section 7 
CIV) (c) and Section 8C- Haintifl putting an cureasonally lew valu- 
ation—Court, tf should revise it. 

Section 7, clause IV, clause (c) of the Court Fees Act is controlled by Seo- 
tion 8C of the Court Fees (Amendment) Act of :935. 

In a declaratory suit with consequential rellef if the plafuth® pots in an 
unreasonably low valuation, the Court sborld revise it by adopting the 
procedure laid down under Section 8C of the Court Fees (Amendment) 
Act. Shaista Banu Choudhurani ». -aixunnessa Khatun 
Choudhbarani - ni 
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Court Fees (Amendment) Act, Sec. 8C—Declaratory mit with conse- 
quentlal relief — Putting -in unreasonably low valuation— Court, if can 
revise ; see Court-feo Mis ms 144 
Court-Fees Act, Sec. 15, If can be extended to administration sult; see 
Administration suit eie eae 345 
Covenant by lessor to pay taxes etc. obarged on mines—Income tax on 
royalties, IF charged on land=Public demands—Road and publio works 
cess ; ete Mine «s Di 5o 
— for renewal of lesse— Option not stating the terms of renewal— 
Terms and period of new lesse ; ses Lease iss Lis 128 
——— — — for renewal of lease, when to be consirned as a covenant for per. 
petual renewal ; see Lease eon d 128 
in-lease-~ Tenancy terminated — Form of notice ; ses Lease ese 519 
Creditor defendant in administration sult, if liable to pay Court fees upon 
the full amount of hls claim as made in his written statement ; ave Ad- 
ministration sult ese T. 345 
—— —— —— defendant, position of ; sse Administration suit was i: 345 


Creditors waiving their nidis Dac ang. if can forfeit RE E 
of shares for non-payment of calls on the substituted dates; sse Cow 
pany "ET 

Criminal Law — Procedure—Pardos— Tender. by Magistrate to perten 
accused with others on condition of disclosing in/ermaiion —Approver 
examined by Mayistrate—Subsequent withdrawal of charges against 
sébrower en application of prosecution ~Whether remaining accused 
persens entitled to trial before Sessions 7 udge—Code of Criminal Pro- 
cedure (Act V of 1898), Sections 337 and 494. : 

Section 337 of the Code of Criminal Procedure in the case of oertain 
offences empowers certain Magistrates at any stage of tho investigation 
or trial of the offence, with a view to obtaining the evidence of any per- 
son concerned in or privy to the offence, to tender. to hima pardon on 
condition of his making a full and true disclosure of what he knows 
relative to the offence. The section also provides that a Magistrate 
@ho tenders a pardon is to record his reasons for so doing, and that every 
person accepting a tender under the section is to b e examined 1n the 
Court of the Magistrats and in the subsequent trial, if any, 

Section 494 of the Code provides ‘or the withdrawal from the prosecution 
of the Publio Prosecutor, and for the subsequent discharge or acquittal 
as the case may be of the accused. 

I? the manner in which a tender of pardon is made follows in substance the 
method prescribed by section 337, then the section must apply, and 
minor and immaterial irregularities oc variations cannot be taken to 
affect its operation. The section provides special machinery having 
the peculiar feature that the pardon granted under the section is ten- , 
dered asa judicial act and under the special precautions rules and 
consequences which the statute sets oct, The most Important conse- 
quence of the section !s that when a Magistrate has tendered the pardon 
the trial must not be by another Magtwtrate even though he be vested 
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Criminal Law —(Centd .) : 
under section 20 of the Code with power to try such offence ln question, 
but must be by the High Court or by the Sessions Court. 


One, B. F. S., was charged with five others with conspiracy and with 
using as genuine a document known to be forged. Tho District Magis- 
trate, after consultation with the Local Government, and with its con- 
sent, offered two of the persons charged, S. D. and V, M., a promise of 
pardon if they would make true and full disclosure of facts in their 
knowledge relating to the offences charged. The Magistrate did not, 
as prescribed by section 337 (1A), record his reasons for offering the 
pardon. In due course S D, and V. M. were examined as witnesses 


for the prosecution by the Magistrate trying the case. That Magistrate 


then, on application by the Public Prosecutor, allowed the latter to with- 
draw the prosecution against S, D. and V. M. under section 494 of the 
Code. B. F. S. objected to that course, and claimed that he was 
entitled under the operation of section 337 to be committed for trial by 
the Sessions Court, His objection was overruled, and his trial continued 
and resulted In conviction : 


Held, that the course taken with regard to the pardons offered to S. D. 
and V. M, came within the terms of section 5337, &nd that the prosecn- 
tlon were accordingly not entitled to ignore the provisions of that sec- 
tion, and were too late to proceed under section 494. It was immaterial 
that the Magistrate had committed the irregularity of falling to give 
reasons as prescribed by section 337 (1A) foe offering the pardons, and 
that he bad tendered that pardon only after consultation with, and with 
the consent of, the Local Government, the essential fact being that a 
pardon had been tendered. Bawa Faqir Singh v. The King 
Emperor n $34 


Criminal Procedure Code, Sec. 162—Statement of a witneses as to the 
fact of an identification held at a village before the Police but not at the 


Thana ; see Admissibility In evidence Ves M 
———— ——— —— , Oeo. 337, applicability of—Substantia! com- 
plance with the procedure-— Minor and immaterial irregularities or 
variations ; ses Criminal law " e 


, Sec. 337, eect  oí— Magistrate tendering 
pardon — Trial cannot be by another Magistrate ; see Criminal law Pe 
— —-— , Sec. 357, scope of ; sse Criminal law šie 


eR T p PV iR RR 





tee CoH 





enn — — — , S60. 403— Fresh entry into conspiracy, if can 
be tried 5 see Conspiracy wes ete 
ee —— ————, Sec. 403, language of, lf can be stretobhed ; sve 
Coospiracy sie see 
— — —— —— —, Soo, 403, principle, if can be extended ; ses 
Consplracy ese ws 
— ee» Sec. 495, scope of-—Consplracy charge at tha 
second trial ; see Conspiracy is mz 


a ——— ee tenn ——, SOO, 41.3, Scope o£ ; see Conspiracy I 


B 
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Criminal Procedure Code, Sec. 403, Sub-Sec, (1), and part, subsequent 
trial, If comes under—-Test ; ses Conspiracy -" iss 
——— — —— — ~~, Sec. 476—Civil Court, ff cmn transfer to a 
Magistrate not baving jurisdiction to bear the complaint ; see Transfer, 
if valid oes wee 
— ——— p, Sec. 476, application under—Application 
rejected by Munsif—Appes! to District Judge— District Judge transfer- 
ring:the case for hearing by a Subordinate Judge; see Transfer, if valid 
Crown has unfettered discretion to remove a public servant at pleasure ; see 
Damages, suit for - Vic 
—— — has unfettered discretion to remove a. public servant at pleasure— 
Contract to engage for a fixed term-—No statute law authorising it ; see 
Damages, sult for vis T 
Crown’s power to dismiss the publio servant at will can ooly be controlled 
by statute but cannot be abridged or controlled by rules or regulations 
of service, even if those rules or regulations are framed under powers 
given by a statuto ; see Damages, sult for F T 
Damages, Suit for—Bengal Municipal Act, (XV of 19031), frame of— 
Failure to provide adequate drainage or adequole water supply — 
Remedy of ratepayers—Suit against Chairman, tif bad— Notice to 
Muntelpal Com msssioners—' Act purporting io be. done under the Act’, 
V includes an illegal omission —Bengal Municipal Act (XV of 1934), 
Sections 15, 378 and £35. 

The frame of the Bengal Municipal Act is that where a certain Municipal 
Corporation has failed to provide adequate drainage oc adequate water- 
supply as prescribed by section 278 of the Bengal Municipal Act oc has 
falled in any duty towards its ratepayers, the Loca! Government may 
direct the work to be performed or in extreme case may entirely 
supersedes the Municipal Commissioners and bave it worked by its own 
officers. 

It ta not the scheme of the Bengal Municipal Act that a ratepayer should 
cffe to the Court for non-feasance of Municipal] Commissioners and the 
only remedy of the ratepayer was under the relevant sections of the 
Bengal Municipal Act : l 

When the Municipal Commissioners appeared !n all the Courts, a sult 
against the Chairman and not the Municipal Commtssioners as required 
by Section 15 of the Bengal Munloelpal Act will not be bad, the flaw 
being of a technical nature, . 

The worde “for any act purporting to bs done under the Act" as occurring 
in Section £35 of the Bengal Municipal Act, will include an illegal! omis- 
sion and a suit will be bad for failure to serve notice under the sald 
section. 


Per Bartley, Fı Where a statute provides a remedy for breach of a duty 
which bat for the statute would not itself exist, the only remedy is as 
provided by the statute and no sult by an individual inhabitant of the 
Municipality lies. Jogendra Nath Banerjee ». The Tolly gun] 


Municipality T ee 
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` Damages sult. /cr—Impied pewer in employer to suspend—Efect of im- 
proper suspenzion and employer's right te ats — Promelion, if in the 
discretion of the empleyer—Rule 54 Part II of the Fundamental 
Rides, prowistons of-—Service under the crown, nature of suck service, 


There is no Implied power in the employer to punish a servant by suspen» 
xd . sion, If a serrant is suspended when there is no power of suspension, 
be cen sue for damages for not being allowed to work if he was ready 

to work. 


lf, however, there is a power to suspend the effect of the suspension is to 
suspend the contract of service asa whole, with the result that the ser- 
vant cannot irsist on working of claim his pay for the perlod of suspen- 
sion, 


Promotion depends upon the discretion of the employer ; and a servant 
cannot be heard to sey in a Court of law that he ought to have been 
promoted during the period of his saspension. 


Rule s , Part III of the Fundamental Rules provides that if a dismissed e 
suspended government servant is reiostatetl on reconsideration or on 
appeal, the revising or appellate authority may give bim full pay for the 
period of his absence of duty. Tho Civil Court, however, cannot substi- 
tute itself im the place of such departmental authority or the executive ; 
and to give redress in such a case Is the responsibility, and the sols 
responsibility of the executive government. 


Ali service uncer the Crown is public service, that i» for public benefit. 

Continued employment of a civil servant might in many cases be detri- 

mental to ths interest of the state just as much as continued employment 

of a military officer It ts, therefore, a fundamental principle, based 

on publio policy, that the Crown should bave the unfettered discretion 

to remove a public servant at pleasure; and even & contract to engage 

7 him for a fixed term, if there be no statute law authorising It, would not 
be available to him, such a contract belog void as against public policy, 

This power to dismiss at will oan only be controlled by a statote but 

cannot be abridged or controlled by rules or regulations of service, even 

if those rules or regulations are framed under powers given by a statute, 

Sach rules and regulations would be regarded ss directions given by 

the Crown for general guidance ; and a dismisaa! or discharge of a 

. secvant In’ violation of them would not entitle him to an appeal to the 
we Ciril Court, but would leave him to appeal only to the administrative 
authorities. The Secretary of State for India in Council v. 

Surendra Nath Goswami ove ove 


Declaratory suit by co-shebalt— Person in possession of idol and some Debut. 
ter properties be declared to be not a Bhebalt dnd deed of appointment 
`~ Invalid —Limitatlon ; see Endowment T sve 


suit with consequential ‘relief — Plaintiff putting unreasonably 
low valuation —Court oan under section 8C of the Court Fees (Amend- 
ment) Act, revise ; ser. Court-foa bav - 


^ 


esed erem. 
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Page. 
Decree, in previous suit for rent, if binding on the plaintif- Specific allega- 
Hon in the previous sult that the disputed prcperty formed part of a 
teaancy—No fraud; see Suit, withdrawal of 75 
——-—, personal, if intended—Absence of words that the ees is adá 
personally against the mortgagor ; ses Mortgags malt T see 139 
———-— foc coats, personal, lf can be passed ; see Mcrigage sult ... vee 409 
— — — for costs of: the Appeal Court, if can be executed personally and 
independently of the mortgage decree--Appral from preliminary doeoree 
in which f ome only of mortgagor defendants against whom a mortgage 
suit had been dismissed weie mado parties respondents— Appea!] Court in 
remanding the sult, passed a decree foc costs of the appeal in favour of 
the mortgagee, not agalnst all the mortgagors but against those who 


were parties to the appeal ; see Mortgage suit soe i 139 7 





for de'tvary of specific movable property, which can be enforced by 

the method prescribed by order a1'rule 11 of the Code of Civil Procedure, 

when can be passed ; sse Execution a ins 449 
= — for eahancement of rent of ‘under-tenure, if can be passed without 

considering tho question of customary rate 3 see Jurisdiction... ove cBi 
for possession, preliminary, not specifying the exact date from which 

meme profits are to be assessed - Plaintiff to get mesne profits for 3 years 

anterior to suit ; see Mosna profits vei d 152 
——— — passed in a representative ruit by one or more af the reversioners on " 

behalf of and ia the interest of all the reversiorecs,. when operates as 





res judicata ; see Hindu widow ss á 173 
Decree-holder, i£ and when can, of his own voiltion, withdraw from an exe- 
cution proceeding ; ses Execution proceeding ae " 70 
Decretal amount, deposit of—Deposit short of the decreta] amount —Duty of © 
Sheristadar ; sre Sale, setting aside of - sss 273 
Dedication for construction and endowment of tuosque or arali when 
valld —Undivided piece of land ; see Wakf ose ove 473 
Doed of appointment, consideration for~ Monetary help given to the ahebait 
*by the person nominated by hlm , see Endowmenz jas 230 
s of relinquish ment— Conditlon of Ita! at— Paying ssilinscoti on certain 
occasion ; ses Trust ect ese 458 
Defeasance clauso and repugnaot clause, distlactlon between-— Test ; see 
Will € s 240 


Demolition ord:r by Municipal Magistrate, if valfl—Portion of bullding 
constructed withcat permission of the Corporation; sse Demolition 
order see d. 476 

Deposit —Bengal Tenancy Act (VIII of 1835 as amenced by Act IV of 1938), 
section 17405) — Deposit of the decretal amount, ifto te made along with 
the Aling of appeal Court, i/ has power to extend the time, 

Section 174, clause (5) of the Bengal Tenancy Act contemplates that the 
deposit of the amount recoverable In execution must be made oontem. 
porancously with the presentation of thé appeal! and before its regis 
tratioa. 

Án ad nission of an appeal as contemplated by order 4r, rule 11 of the Code 


A 


A 
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Deposit —(Cexid ): 
of Civil Procedure meats TTA of. the memo-andum of appeal bý 
the proper officer of the Court after. its presentation with a view to 
securing its registration. 

When a statutory provision has been made with regard to the time in which 
a certain action must be done the Court has no power to extend the time 
allowed under such a provision. 

So a Court has no power under section 148 of the Code of Civil Prooedure 
to extend the time within which the deposit contemplated by section 174, 
clause (5) might have been made. Sudhir Chardra Nag e. Naxir 
Mamnud Shelk - one 


Dispositivo words, clear and unambiguous, if can be cor trolled or qualified by — 


general expression of intention ; see Will n "T" 

Dispossession from the land, if wanton and maliciocs—4Ares and not the 

boundaries mentioned in the Kabnilar is to prevall—Lessee cae 
Possession taken under the lease af lands within the boundaries; 
Mesne profits = eee ees 
District Board, lense by, if slra vires— Lease in cont avention of Rule 94 of 
the Rules published under the authority of Local Government—No 
recita] in the certified copy of the Kaballat as to the obtaining of previous 
sanction from the Divisional Commissioner ; ree Lease en m 
Document draft of, non-production of, if a materia! fact ; see Benami $us 
Ejectmont— Notice te quit, validity o/— Tenant ashec fo vacate on the first 
day of the next month of the expiry of the period of netics, if salid. 
A notice to quit was served in Kartic 1337 requiring the tenant to vacate 
tbe land on the 1st Pous, 1337 1 
Held, that the notice was valid. Sudhansa Badini Deb! +. Narayan 
Chandra Panda one oe 

Sarasari joie, implication ef— Kaluliya: dependent upon fresh 
assessment, duty of landlord—Landlord, if beund to give notice te 
determine lease — Notice, pertod of, when insuficieni—Such peried, if 
cam be extended — Renewal clauis im a Isaze, terms and meaning o/— 
Ordinary law as to a renewal cli ust—' Davi Ka wliyat, provisions e/— 
Decision under sectton 106 Bengal Tenancy Act, (VIL of 1885), when 
res judicacta~Jurisdiction of Special Judge to decide the question of 
sialus— Res judicata, objection of, when faili~ Bengal Tenancy Act 
(VIL af 1885), sections 106, 107, 109. 

Sarasari jote implies a temporary or summary settlement. 

Where the execution of a fresh Kabuliyat by the tenant is dependent upon 
a fresh assessment, it is for the landlord to mabe the fresh assessment 
and then call upoa the tenant to exet cise his option. 

In such a case the landlord before he oan treat the lease as determined is 
bound to give notico to the existing tenant for sxercising the option of 
renewal. i 

On a decision of æ dispute under section 106 of tke Bengal Tenancy Act, 
a tenancy was recorded Jn the Record of Rights as “a tenure not transfer- 
able and Hable to Khas porseasion by landlord unles a separate Meedi 


= 


a 





ines 


116 
416 
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Bjectmont—(Contd ) : 
Kabultyat according to the Jama settled on ths basis of measurement and 
asseeatnent prevalent io the Pargana is executed within one year after the 


expiry of the Mead.’ After the expiry of the term the landlord gave a a— 


notice to quit giving three months’ time to the -enants to execute the 
draft Kabaltyat. Inan action by landlord for ejectment oa the ground 
that the tenant had not executed a fresh Kaballyat as provided for 1 

Held, the period of three months was {osufficlent and the notice is Invalid 
and it does not become valid by reason of the fact that further time has 
since elapecd. 


The question as to whether a renewal clause in a lease is permanent or 
not is not exactly the same thing as the tenure belog permanent asa 
permanent renewal clause means that a tenant will have a contingent 
right of renewal every time, the renewal being subject to enhancement of 
rent to which the tenant may or may not consent, 


The ordinary law as toa renewal clause is 1— [f the option in a lease does 
not state the terms of renewal, the new lease will be for the same period 
and on the same terms as the orlgioal lease 1n respect of all the essential 
oonditioos thereof, exoept as to the covenant for renewal. 


A Doa] Kabuliyat fora term of sevsa years provided inter alia. “The 
tenant shall pay at the expiration of the term and so long asa fresh 
settlement is not made, the sum of Rs 2157-3 annas inclusive of the 
amount remitted according to the demand of tbe instalments After 
the expiry of the term If fresh Dow! Kabulfyat :s not filed within ona 
year according to rent that will be assessed after measurement and 
preparation of jamadandi according to customary rate payable in the 
Pargana {pargana chalii) then the jote will pass to landlord’s Khas 
collection ; " sd 

^ Held, that the period of one year within which tbe tenant ls to file a 
fresh Kabullyat is to run from the fresh assessment to be mado by the 
landlord. 

Heh, further, that the true meaning of the renewal clause in the Kabuliyat 
is that the tenants are entitled to such a renewal clause in all sucoeeding 
leases as a substantive part of the conditions of tha tenancy. 

A finding as to occupancy status is a finding of fact based- upon evidence. 


In the record-of-rights the tenants were recorded as “ Chirasthay! Madha- 
satyadhikari " (permanent tenure-holders). The landlord bronght a 
soit under section 106 of the Bengal Tenancy Act for removing the word 
“Chirasthay!”, The tenants although they raised the question of raiyati 
before the Speclal Judge bad not made any application to have 
the record corrected within four months of the Snal publication of the 
récord-of-rights 1 

Held, that the Special Judge had no jurisdiction to decide the question of 
raiyati. The tenants are not hit by the law of res judicata as the actual 
decision in the case under section 106 of the Bengal Tenancy Act was 
that the entry of permanency was wrong and the status of the tenants 


a 
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Ejoctmont—~(Gaid.) : 
was determined by the particular clause of the Donl Kabullyat which 
was entered in the record-of-rights. 

The objection of res judicata fails when the iest of furiediction is 
applied for. 

Sections 107 and 109 of the Bengal Tenancy Act lay down the rule of 
finality with reference to the question that has been decided in a case 
under section 106 of the Bengal Tenancy Act. 

Where the option of renewal ls given in a lease bat no time is fixed within 
which the tenants are to execute a Kabuliyat 1 

Held, the lease is binding so long asthe tenants are willing to pay the 
prevailing rent; Miabarajah Bahadur Sir Prodyot Coomar 
Tagore s Maynuddin Mia oes 

Transfer of Property Act (IV ef 1882), section i Nats te 
quit - Object of such notice— kisiake in the description of the land, tf 
vender the noiice invalid - Tenancy, when permanent, 

The object of a notice to quit is to inform the tenant of the land from which 
the landlord intended to eject him on notice under section 106 of tbe 
Transfer of Property Act and H the notice made It quite clear to him that 
the plaintiff Intended to take possession of :he whole of a jama, the 
notion 1s gnfficlent 1 

So where it appeared from the notice that In the description of. the land in 
the schedule a portion was omitted and some ctber portion was included 
by mistake bot the total jama was described correctly, in general 
terms : 

Held, that such a mistake was only an inaccurate description of the land 
and did not invalidate the notice. 

The fact that some valuable structures includimg a pucca wall and a puoca 
ballding were erected on the land with the consent of the landlord would 
not in itself bea suficient ground for holding that the tenancy was 
permanent. Giridhari Lal Mundra s. Purmendu Narayan Roy 


Daal 





Deb Barma on - 
Election by landlord to forfeit the lease— Manifestation, if to be made before 
sult ; we Lease nes 


Employer, tf can suspend the employee j see Damages suit for... FP 
Endowment -— Accretion te the original endowment—Can be atcepied on 
donor's lerms —Shebail, right te memidate a successer— 4 enctery help 
to the skebail by the person nominated by kim as Ais successor, if a 
consideration ef the desd of appelutmant— Benefit af. the idel, if sali- 
dates an alienation- Indian Limitation Act (IX q 1908), Sch. J, Aris. 
120, 124, applicability ef. 
An accretion to the original endowment can only be accepted upon the 
donor's tetme : 
Where a shebalt has the right to nomipate bis successor under the terms 
of endowment, he can relinquish the  sebaliship- in favour of the 
KUCOSBOT 1 


Monetary help glyen tp the shobalt by the person nominated by him as hie 


633 
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Endowmett —(Contd.) : 
successor does not amount to consideratioa of the deed of appointment 
and does not make the transaction a sale and as such invalid. 

Circumstances conducive to the beaefit of the idol sometimes validate an 
alienation inter vives | 

Article 124 of the Indian Limitation Act does not apply when the office 
is not hereditary. , 

A suit brought by a co-shebeit for a declaration that a certain person, 
in possession of idol and some Debutter properties, is not a shebait and 
that the Neogpatra (deed of appolotment) i» invalid, is governed by 
Articole 120 of the Indian Limitation Act (if the office i» not hereditary) 
and the suit is barred, if not brought within six years from the date of 
Neogpatra: Nirmal Chandra  Banerjee +v. Jyoti Prosad 








Banuerjee ` -— bis 
——— » accretion to original, when can be accepted; ses Endow- 
ment see oes 
Enhancement of reat—Sult noder Bengal Rent Act, 1859—Land used for 
ballding purposes ; see Jurisdiction ixi — 
—— — of rent of under-tenure—‘Fair and equitable rate’ with 
"reference to assets } see Jurisdiction <a oe 


Equttablo araignment of debt—Agreement between debtor and creditor that 
the debt owlog shall be paid out of a specific fund coming to the debtor ; 
see Attaching creditor ies wes 

assigament of fund to which the order refers- Order given by 
debtor to his creditor upon a person holding funds belonging to the 
girer of the order directing such person to pay such funds to the 

, creditor ; ses Attaching creditor - ons 

b == Oharge, valid, on the fund, if created—Agreement between a 
debtor and a creditor that the debt owing ahall be paid out of a specific 
fund coming to the debtor ; ser Attaching oreditor one m 

charge, valid, on the fand, if oreated— Order given by a debtor to 
Mis creditor upon a person owing money or holding funds belonging 
to the giver of the order directing such persoa to pay such funds to the 
creditor ; ses Attaching creditor ees 

-——— — — Interest In fund — Test - Assignment ; see Attaching Es "m 

Estate of tnheritance, absolgte, when cio be cut down toa life estate j ses 
Will - ks 

Eyldegce of one accomplioe, If can corroborate another ; ses Conspiracy... 

Evidenco Act, Section 32, statement by a dead person not coming within, 
if admissible ; sse Benami tes eee 

— , Section 83—Presumption as to maps and orm for rerenue 
purposes ; see Admisstbl lity dis ies 

Bxclusion by a subsequent clause of some of the heirs o£ the donee or legatee, 
who has been given an estate of inheritance, effect of ; see Will - 

Execution — Merigage decree —Morigagad. property sold previously at the 
instance of an attaching creditor — AHaching creditor net party in the 
mortgage suli—Vortgages degreg-holder, if entitled to the money held 
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E l Paax. 
* Hxecution —(Contd.) : i T 
in depositi realised by sale in exceculion of decrec of the attaching 
creditor. 
f A sult on a mortgage was filed without making the attaching creditor of 
the properties mortgaged m party. The suit was decreed after the 
» properties were sold in execution of the decree of tbe attaching creditor. 


The decree ln the moctgsge suit declared a charge with a further direc- 
‘ton as follows : —* It is farther ordered and decreed that the aforesaid 
costs amounting to Rupees ten thousand nine bundred and five annas 
twelve and ples four when realised or such portion of the same as may 
be realised together with interest thereon and costs be forthwith paid 
to the plaintiff Bank and appropriated fre tanjo towards the amount ^' 
payable to the plaintiff Bank under the decree " "The Bank filed an 
execution cass putting bis decree into execution and filed an application 
praylog ` "that an order be passed to the effect this decree-holer will 
follow the amounts in deposit in the execution case filed by the attachlog 
creditor and also an order be passed allowing this: decree-holder to 
withdraw the sald amount in satisfaction and liquidation of the charge s 
decree executed herein. " Thesald application for execntion was dis- 
missed. On the contention of the Bank that the application for execu- 
tion was in order either in accordance with sub-clause (1) of clause (j) of 
sub-rule (2) of Order XXI Rule i1 or sub-clause (v) of clause (j) of 
sub-rale (3) of Order X XI Rule 11 of the Civil Procedure Code 1 

. Held, that the direction gtven in the mortgage decree means realisation to 
execution of the same decree, not realisation in execution of some body 
else's decree. i 

Held further, that as the secarity was subetituted before the mortgage sult 

was filed andas the subject-matter of the mortgage sult was not they - * 
substituted security and the attaching creditor is a stranger to the ` 
mortgage decree the Bank is not entitled to the money in deposit 
realised by sale In execution of the decree of the attaching creditor. 


A person who is In possession and likely to resist the claim of the * 
successful plaintiff dn the mortgage suit should be made a proper party 
to the suit. : 


Per Nasim Ali, F.: Sub-clause (1) of clause (j) of Order XXI Rule 11(2) 
of the Code of Civil Procedure contemplates prayer foe Cellvery of any 
i property specifically decreed. When such a prayer is made the executing 
2d Court under section 51 of the Code can order Cellvery of the property l 
specifioally decreed subject to conditions and limitations as are prescribed 
by the rules. 
Order XXI Rule 31 of the Code lays down how this delivery is to be 
rade. Tbe words ‘specific moveabie " in rule 31 do not include 
* money ", ; l 
A decree for delivery of specific moveable property which can be enforced 
by the stringent method prescribed by this rule can' be passed only in a. 
sult whero the plaintiff alleges and proves facts which give him a right 
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: Paar. 
Execution—(Centd.) : 
to compel its delivery under the provisions of section 11 of the Specific 
Relief Act 
The principle of substituted security and the right of the charge-holder 
to follow the subject to ite pledge in the new form is applicable to cases 
where the conversion of the security becomes binding on the charge- - 
holder by operation of law. 
The provisions of Order XXI, Rule 53 of the Code of Civil Procedure for * 
all practioal purposes creato a statutory assignmect of the decree attach- 
ed in favour of theattaching decree-holder, for the satisfaction of his 
decree. If before the attachment a valid charge is created over the 
decree attached, the attaching creditor by virtue of the right conferred 
upon'him by Order XXI, Rule 54 acquires the right to redeem tbe 
charge before a sult is brought for enforcement of the charge. The 
charge-holder is bound to make the attaching creditor a party to the suit 
for enforcement of the charge. Karnani Industrial Bank, Limited 
v», Baraboni Coal Concern Limited - ih 439 
——, if valid— Decree for oosts executed personally — Appeal agalost 
some of the defendants ; see Mortgage suit wea ivi 409 
—— petition, barred —Plec. taken after the date ef appearance — 
Rule ef constructive roa judicata, tf applicable. 
A decree was executed for the third time nine years after the second 
execution case. The decree-holders alleged two payments towards the 
said decree at the expiry of each successive period of throe years which 
was negatived by the trial Courts. Notice under order a1 rule 23 of the 
Code of Civil Procedure was usued but on the day fixed the fudgment- 
debtors did not appear bat they appeared on the subsequent date fixed. D" 
The'judgment-debtoca pleaded that the execution petition was barred by 
limitation : . 
Held, that the fudgment-debtora ware entitled to take tha plea asit was 
within the Jurisdlotion of the Court to entertain the judgment-debtoc's 
e Petition on tbe day it was actually fled. 
Hold further, tbat it was not correct to my that as toe Judgment-debtors 
did not appear on the first date fired to make an objection to the execu- 
ton, lt was sufficient to act as coartructive res fucicata and the judg- 
roent-debtors were not entitled on the subsequent date to plead that 
the caso was barred by limitation, Baidya Nath Sil ». Bejoy 
Chandra Kundu sey us 105 
Execution proceeding —Decres-kelder, if can withdrow from the execution 
proceeding at any stage—Thirc party's interest having been involosd — 
Deeres-holdar's petition for witàdrawal rejected —Snch order, tf can be 
interfered within revision, 
. A decree-holder cannot of his own volitiog withdraw from an execution 
proceeding, where the clroumstances are such that some third party has 
become involved or has acquired some Interest, 
Bo where a decree-holder put ina petition, praylog that the execution 
conse might be struck off on nonsatisfaction after the sale was held but - 
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Pack. 
Execution proceeding +{(Cestd. k 
the bid was not accepted and the Court rejected the deoree-holdet’s 
potition : 
Held, on an application toc revision by the judgment-debtor that such an 
order could not be interfered with in revision. 
That the order was a good one. Sital Chandra Bose v. Ramesh 
Chandra Mitter . ase eee 70$ 
Pact, finding of —Finding as to occupancy aiats ; see Ejectment... p 435 
Finding oí fact — Finding as to occupancy status ; see Ejectment... i 435 
Fiscal statute, how constructed ; ses Administration sult ds ivi 345 
Forfeiture chuse in written lease, when can be enforced by landlord ; ses 
Lease eee see 519 
— — —of lease— Electíon by landlord - Manifestation, if to be made before 
sult; see Lease "T iva 519 
— — of shares-—Technicalities to be strictly observed ; ses Company  : 567 
Fundamental Rules, Pact Ill Rule 54, scope of ; ses Dameges suit for E 320 
Garnishee, no existing debt due by, to the judgment-debtor-—Attachment, 
if can be mide by creditor ; see Attaching creditor - ane 97 
-— proceeding ; ses Attaching creditor bad T 97 
Gift over, lf sine qua non of a defeasance clause ; see Will eis ios 246 
Government officer exceeding his authority in the discharge of his duties— 
. Act, if binds the Government—Patification ; ses Ralyatwari Settle» 
ment is is 56 
Grant, when stands revoked in cfiect, though not by a formal order of Court ; 
see Intestate succession a is 8 
Helr, when comes into existence ; see Will vee e ESO 
Heir-at-jaw —Power of disposal of boneficlel interest 2 Grant of. adminis- 
tration ; ses Intestate succession ie, ees, 08 
Hemp, action of, on the bralo—Drug taken In smell or large doses ;- see 
Benami ie "T 416 
High Court Civil Rules and Orders, Rule 760- Decreta! amount, deposit 
of —Depoeit short of the de-retal amonnt ; ses Sale, setting aside of ... e 93 


High Court, if can interfere In revision In claim cases; see Limitation sea 261 
Hindu widow —Nature of her estais — Her. power of alienation - Rever- 
siener, nature of estate of— Surrender of estate by Hindu widow, how 
made -Consent af reversioner—Preswmption—Presumpiion, how 
rebutted—Cempromise, when binds ike reversioner—Rea judicata-— 
Decree in representative suit — Principle of representative suit — Actual 
rewersioner, if bound by the consent of his father as would be rever- 
siensr—Reversionsr, when can challenge the alienation made by 
widow — Estoppel — Ratification. 

[n Bengal, the estate of & Hindu widow 1s a limited or restricted estate, 
The Interest cf the heir of the last fol] owner, called the reversloner, 
"bo would be entitled to sucomd to the es'ate on the death of the widow, 
if he be then living, is an expectant, not a vested interest, a apes succese 
sionis or mere chance of succession within the meaning of section 6 of 
the Transfer of Property Act of 1889. It la a contingent interest. Now 
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Hindu widow —(Ceonid.) i 


& days therefore, lt cannot be transferred, nor can it be relinquished. 
Such a transfer isa nullity. Bu: prior to the passing of that Act it may 
well be that such transactions would be valid. 

A Hindu widow is not a tenant for life, but is owner of the property 
inherited by her, subject to certain iestrictlons on allenation, and to 
devdlution of the estate at her death upon the next heir of the last full 
owner. She bas absolute power of disporal over the loncome of the pro- 
perty during her lfa, 


But & valid transfer by her of the corpus of immovable property so 
inherited, that is to say, a transfer not liable to set aside at the instance 
of an actual reversioner, can be made only whereit can be shown that 
(a) there was legal necemity or (b) the allenee after enquiry honestly 
belleved that there was necessity, or (c) there was such consent of the 
next reversionecs as would ralse a presumption that the transaction was 
a proper one Such consent mast be of sach reversloners as may fairly 
be expected to be interested to dispute the transaction. It is sufficient 
if such consent be given at a later date, for example, by thelr participa- 
tions In the transfer, oc (d) there was a surrender of her whole interest 
in the whole estate to the next reversloners or a transfer of the whole 
estate to a stranger with the consent of the aext reversioners. 


Where the object was to divide the reverslonary estate among the rever- 
sloners doring tho lifetime of the widow, and to deprive those who might 
bs next reversioners and entitled to the estate upon her death, the 
reversioner’s consent loses Its probative valus. 


A surrender. by a Hiada widow must be of her whole Interest In the whole 
estate In favour of the next reversloner, if only one, or of all the next 
reversioners, if more than one, atihe time of alienation. It must bea 
bona fide surrender, and not a device to divide tho estate with the rever- 
sioner or reversloners. A sale of tho estate for consideration cannot be 
regarded asa surrender, 


Sach a surrender in Hiadu Law is founded upon the principle of 
effacement of the widow, as If by her voluntary ac: she had broaght 
about her own death and so accelerated the succession of the next 
reversioners. 

An apparent exception to this principle seems ‘o have been allowed 
in respect of a small provision made for the maintenance of the 
widow. ; 

A compromise ia the nature of a family arrangement Is blading on 
a revecsiooer who has been a party and has been benefited by 
the transaction, and upon his descendants claiming through him. 

Compromise in the nature of family arrangements which amount to 
boaa fide settlemsnts of disputes In respect of the estate, or compro- 
mise enteced Into by the widow bona fide .for the benefit of tho estate, 
may bind the revarsioiers, eventhough they were not parties thereto. 
Thoy are dasmed to b» alieaatiois inducsd by necessity or as being in 


PAGE, 
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Hindu widow —(Cenia.) i 
a parallel position thereto. Similarly a amodi of a chim made 
by the next reversioner {n respect of the estate, if it amounts toa 


family settlement which Is prudent and Penis is binding on the 


whole body of reversloners. 

A decree passed in a representative sult by one or more of the reversioners, 
on behalf of and in the interest of all the reversioners, for the protec- 
tion of the estate from Injury or to prevent wrongful allenation, operates 
as res Judioata and binds the whole body of reversioners. Such suits 
are allowed upon the principle that a reverslonary heir has aright to 
demand that the estate be kept free from waste aud frees from danger 
during its enjoyment by the widow, and may appeal to the Court for 
the conservation and fust administration of the property. He does so 
in a representative capacity so that the oorpus may pass unimpaired 
to those entitled to the reversion, and the operation Is justified by the 
consideration of keeping the estate Intact for the person to whom, as 
reversioner, it shall ultimately and at the proper time be determined that 
the estate shall go. 


The plaintiff claiming in his own right as heir of the last male owner 
when the suocession opened, is not bound by a contract made by a 
person who was an expectant helr with sfes successionts through whom 
he traced his descent. 

The actual reversioner, Jf he be the son of the consenting reversloner, is not 
bound by his father’s consent. 

Though a reversioner had a title tochallenge the alienations at their 
Inception, he need not do so, but was entitled to walt until the death of 
widow had affirmed his character. 

Actual reversioners are not ‘estopped from suing to recover pro;erty 
alienated by the deceased widow of the fall owner by the fact that their 
father as immediate reversioner had ‘concurred in the alienation, and 
this even when they had alter the death of their father and before the 
death of the widow taken by inheritance land transferred by the widow 
to thelr father. Manmatha Nath Sett v. Gobi nda Lal Sett 





Hindu widow, nature of estate of, in Bengal ; see Hindu widow ... sae 
widow, surrender to next reversioner by, when valid ; see Hindu 

widow ws - 
——— widow, transfer of corpus of immovable property by-—Consent of 
reversioners, oatoro of ; see Hindu widow eta ds 
—— widow, transfer of corpus of immovable property by, when valid; see 

Hindu widow T T 





wife, whose residence in ber husband's house is made impossible foc 
no appreciable fault, if can claim arrears of maintenance; see Wlfe’s 


malntenance Tm TP 
House owner, ifto pay the cost of malntalrg meter iu good order ; ave 
Meter ms one 


Immoveable properfy—Title —Res judicata — Gaim by female Hindu life 
tenani to possession of part of estate— Question of title settled im ker 


173 
173 


463 
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 Immoveable property —( Co nid.) : 
favour in previous suil—Claim to possession founded en reasons relat- 
ing to life tenant only — Failure of clolm on question ef possestion— 
Subsequent claim by reversionary heir te compensation awarded in 
respect of acquisition of part of property in dispute —Whether barred 
by life tenant's previous suit. 

An estate owner died leaving him surviving a widow who had been his 
third wife, and thes grand-children by his second wife who bad prede- 
ceased him. By authority given to he: by her husband's will, the widow 
adopted a son, J., who died leaving a widow, K, anda danghter by K. 
R. In 1903, Kin asalt instituted by her obtained a decree in the 
Court of the Subordinate Judge pronouncing her entitled as against 
the three grand-children to the whole of the estate. While an appeal 
by the grandsons was pending, a compromise was effected, and inoor- 
porated Ina decree, whereby K took a share of 6 annas, the grandsons 
4 annas, and K's father Gannas. Shortly afterwards R. in order to 
protect her revermionary Interest, instituted a suit In which shé obtained 
a decree setting aside ss invalid the compromise decree In so far as it 
affected her reversionary Interest and restoring that of the Subordinate 
Judge of 1903. No question was decided in that sult as to the right of 
the three grandsons to remain In possession of the 4 annas share during 
K's lifetime. In rọrọ K. Instituted a sult claiming possession of the 4 
annas share, that mit being dismissed on the ground that, although 
the Subordinate Judge’s decree of 1603 was good as a declaration of 
ber right In respect of title, yet she bad been out of possession of 
the property for more than 12 years. That decision was confirmed by 
the High Court cn appesi. R having: instituted a sult claiming the 
compensation money awarded on the acquisition of part of certain 
premises included in the share of the estate in the grandson’s 
possession, and the grandsons baving resisted the claim on the ground 
that the matter was res judicata in view of Es mult in 1919 1 

Held, (1) that the title to the estate having been finally decided by tha ^ 

of the Subordinate Judge of 1903 as restored by the High Court 
In 1910, K had no right to submit It to fresh adjucication as against 
the grandsons in Ig19 so faras the rights of the reversionary heir 
were concerned, and that she was unable to affect their rights by any 
such action. 

(2) That K in her action in 1919 wassuing only in her cwn interest and 
not as representing the reversionary, heirs, and that the Judgment given 
against her, dealing as it did merely with a question of possession, was 
not one which affected or could affect R's reversionary right. 

Katama Naichiar v. Rajak ef Shivagumga; Hurrinath Chatterji v. 
Mokunt kKothoer Vohun Goswami} Chaudri Risal Singh v. Balwant 
Singh ; Vaitkialing: Mudaliar v. Srirangath Anni and Yagre Bai v. 
Utsawa Lal distinguishod on tbe ground that the decree against a female E 
holder of an estate which had in those cases been held binding on a 
suoceeding heir had in each cage involved the decision of the question 


Vor, LXVIII] INDEX OF CASES, 


Immoveable property —(Contd.) ! 
of title, and not merely that of possession. Sm Raflakshmi Dassi 
s, Bholanath Sen es n 
Income Tax Act, Sections 2(4), 10—'Business! — Profit derived from land — 
Coffe grown outside British India —Green Coffee cured and then sold in 
British India —Proceeds retained there ; sre Kerenue om ea" 
, Sections 4(1), (3), Proviso 2-— Coffee grown ontside 
British India— Green Coffee cured and then sold in British India — 
Proceeds retained there ; see Revenue cea T 
Indian Registration Act, Section 35(3) (b) —Presumption in favour of 
mortgagee as to morigagor's majority at the time of execution of deed — 





Majority denied ; see Apportion ment aed ove 
Indian Succession Act, Sectlon arr—'As such’—Vosting for purposes of 
representation ; see Intestate succession eae T 


— —— — ^, Section a14— Mortgage not a debt ; see Intestate 
succession 


ase soe 


, Sections 216, 320, 973 provide for representation 
of the deceased's estate for purpcses of administration, The sections do 
not cut down the rights of the beneficiaries ; ses Intestate succession... 

Inherent jurisdiction of Court to cure the defect—]udgment of appellate 
Court delivered by one Judge, the other concurring—Former Judge went 
on leave before signing the Judgment which was signed by the second 











Judge ; see Agency ~ toe 
Inheritance, absolute estate of, when can be cut down toa life estate; see 
Will 


Insurance policy, construction oí— Basis of policy stated in tbe deed—No 
mention.in the policy of prospectus— Assured, ii can plead that he was 
influenced by prospectus ; ses l'ollcy of insurance $i 


Interest or mesno profits—Amount of mesne profits decreed to be kalitiuad 


by a relative varlaticn of the corstituent elements without filiog 
memorandum of croes-objection ; see Mesne profits T 
——— 0n mesne profia—Delay in applying for possession ; eve Mesna 
profits ase - 
m — Qu mesae profits — Discretion of Court either to refuse to give Interest 
or give interest. at such a rate as it thinks fit ; see Mesne profits ese 
— —— — on mesno profits, if and when to be éxisala ted yearly and year by 
year ; ses Memo profits - ove 
-— — on mesne profits, rate of ~6 and not 12% is. the usual rate— Interest 
awarded from the date of Institution of sult for recovery of possession ; 
see Meane profits e 
Interrogatories, written, to expert witness, for submlesion of i 
acswees later oo ; see Valuation iis ese 
Intestate succession — Indian Succession Act ( XXXIX of 1935), secHon 811 = 
‘As such’ meaning a/—Inlesiole succession — Beneficial interest vests 
in the keir-at-law—Nothing in the Act which limits the power of 
disposal of the hetr-at-law—Indian Succession Act, sections 216, 230, 
373, skemes aof--Adminigration when completed—Administrater 


$ 


$ 


131 


152 


152 


152 


132 


152 
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PAax. 
Intestate succession —(Contd.) : 
becomes functus officlo - Business carried on by a member af a feint 
Jamily—Ne presumption of joint family business — Morigage, if a deli EM 
within the meaning of section 214 of the Indian Succession Act. ING 

Section 211 of the Indian Succession Act, merely provides that the estate 
of a deceased person vests in his executor or administrator as suck. 
The words “ as such ” are Important, and show that the vesting ls not 
of the beneficial Interest in the property, bct only for purposes ‘of 
represen ts tion. 

In the case of an Intestate succession, the beneficial] interest vests in the 
belr-at.]aw, and there is» nothing In the Indian Succession Act which 
limits the power of disposal of tbe helr-at-law over such estate, merely 
because a grant of administration ims been made. Nor does the Transfer 
of Property Act make the Interest of the heir-at-law In the estate pro- 5 
perty which may not be transferred. , 

The whole sch eme of sections 216, 9220, 273 aud other provislons of the 
Indian Succession Act ts only to provide for representation of the 
deceased's estate foc purposes of administration, and 1s {not intended to 
cut down the rights of the beneficiaries 

All that seotlon 216 of the Indian Succession Act provides is thatuntil ’ > 
the grant [s recalled or revoked, no other person wiil have the right to 

* act as representative of the deceased, but the right to represent the estate 
for the purposes specified In that section is» not the same as the right 
to deal with the beneficlal interest In the estate. 

It ts doubtful whether section 215, as it stands, may be regarded as lend- 
ing any countenance to the proposition —once an administrator, always 
an administrator, T-he moment administration is completed, the purpose 
of the grant has been fulfilled and the administrator would virtually : 
become fanctus oficio | and thereupon the grant would stand revoked x 
in effect, if not by a formal order of Court. 

There is no presumption that a business carried on by a member of a joint 
family ls joint family basiaess, A member of a joint family who enga- 
ges in trade can make separate acquisitions of property for his benefit, 
and unless it can ba shown thatthe business grew from a nucleus of 
joint family property, or that the earnings were blended with foint 
family funds, they remain bis self-acquired property. 

Obtters A mortgage is not a deb: within the meaning of section. at4 of 
the Indian Succession Act. Mussamat Kutwanton Bowa v. Knram- 
chand Soni - ase 8 

Joint family, member of, who engages in trado can make separate acquisition 
of property for bis benefit—Self-acquirad property ; see Intestate ' 
. -_ Sucoewio n ae 8 


— family businese— Presumption — Business carried on by a senker ofa : 
joint family ; ; sre Intestate succession soe ee 8 


. Judgment relating to claim for interest on mesae profits by plaintiff, Jf can- 
be attacked in the absenoe of any memorandum of appeal or cross-objec- 
Hon ; see Mosna profits - T iis 152 
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Jurisdiction—Act X of 1859 — Rent of undertenuve liable to enkancemeni— 


Specific grounds wet. prescribed — Regulation VIII of 1793, section £I 
— Pergannakh rate not mentioned — Scheduled Districts Act (XIV of 
1874)— Privilege of tenure-holders - Civil Court's Act (XII ef. 1887), sec- 
tien 37— Principle of justice, equity and geod conscience recognised — 
Fair and equitable rate with reference to asseis— Not a ground fer 
exkancement—Decree on the ground of fair and equitaMe rate, when 
can be passed - Bengal Tenancy Act (VII of 1885), section 7 ~ Matter 
governed by Act X of 1859—Wreng to base an assessment on the 
analogy ef the Bengal Tenancy Act af 1885~ Act X of 1859, section 
13—Aptice, whol if must show— Land used jor building purposes, tf 
can be enhanced by a suit under Act X of 1859— Swift. under Act X af 
JI659— urisdiction of the Revenus Court. 


Act X of 1859 recognises that an under-tenure Is Hable to enhancement of 
rent, bat it does not prescribe any specific grounds for such eohance- 
ment as it does In the case of a raiyat by section 17. The grounds of 
enhancement in such cases rust ba those for which he was liable prior 
to the passing of the Act, and 1f the enhancement’ is claimed on the 
ground of being {alr and equitable, that has always been subject to the 
condition that the rent is not more than what is peld by similar tenures 
In the Pargannah or neighbourhood. 


The principle nnderlying these declsions is not confined to the specific 
provision in section 51 of Regulation VIII of 1793 bat are based on 
broader and more general principles. 

Regulation Vill of 1793 is the only statutory provision bearing on the 
subject prior to Act X of 1859. Section st of the Regulation does not 
expressly mention “Perganoah rate" asacondhion. In order to pre 
vent undue exaction from xamindars it lays down that rents of depen- 
dant talukdars will not be enhancible except on four grounds one of 
which Is "tbe conditions under which the talnkdar holds his tenure.” 
The principle that the talukdar is not llable to pay more than the 
Pargannah rate foc similar tenures comes under this class, 

If tenure-holders had the privilege of not being Itable to pay more than the 
customary rate, they did not lose that privilege in the scheduled districts 
by the Sc heduled Districts Aot XIV of 1874. 

The principle of justice, equity and good conscience was mado a siaintory 
principle by section 37 of the Civíl'Courts Act XII of 1887 which enacts 
that the Courts willapply that principle where there is no other law 
for the time being In force. 


“Pair and equitable rate’ with reference to assets is note ground for 


en hancement. 


No decree on the ground of ‘fairand equitable rate can be passed with- 


out considering the question of customary rate.” 

Section 7 of the Bengal Tenancy Act.makes "customary rate” (subject to 
contract) the first condition and “falr and equitable rate" the second 
condition *ooly where no such customary rate exists," 
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Jarisdiction—(Contd.): 


In & matter governed by Act X of 1859 it ls wrong to bass an assessment 
on the analogy of the Bengal Tenancy Act of 1885 

In the present case the notice ssrved upon the tenure-holder under section 
13 of Act X of 1859 stated as follows 1 — 

“At present the price of crops havlog Increased and the productive power 
of the soll having Increased and the rate of your rent being very small 
in comparison with the income cf the mid jote according to tho rate of 
rent of similar lands in the neighbourhood, 1 am entitled to claim 
enhancement of rent from you.” 

In the plaint the grounds for enbancement of rent are as follows «— 

(1) That the price of food stuffs has Increased, (il) that the productive power 
of the soils had Increased, (hi) that the exis-ing rents were below the 
rates of rent prevailing for similar lands in the vicinity, and (lv) that the 
rents pald were inadequste having regard to tho Income derived by the 
defendants from the jotes fn sl” 1 

Held, that the tenant is entitled to notice showing all the valid grcunds of 
enhancement i .— : 

Held further, (a) that the first two grouads arc no' grounds applicable to 
a tenure. ` i 

(b) That the fourth ground in the plaint ls really me of ths two condi- 
tions of the third ground In the notice, The other condition which is 
the third ground in the plaint has not been proved and the landlord is 
not entitled to a decree for enhancement. 

The rent of land used for building purposes cannot be cnbanced by a suit 
under Act X of 1859. 


The Revenus Court had no jurisdiction to try a suit under Act X of 1859 
when at the time of the suit the land was being actually used foc 
a non-agricultural purpose, Prasanna Deb Raikat v. Tablur 
Rahaman bii ds 

— Bengal Agricultural Debters Act (VII B. C. of 1936),—Sec- 
Tien 34 —5tay of preceeding by Civil Court —' Debt, meaning o/— Pur- 
chastr of equity of relempilon, against whom mortgage decree was 
passed, if a debtor. 

It Is not open toa Civil Court on receiving a notice under Section 34 of 
the Bengal Agricultural Debtors Act to Investigate the question as to 
whether the applicant before the Board-was a debtor or not but this has 
to be decided by the Board : 

A debt as defined In the Bengal Agricultural Debtors Act includes all 
llibilities of the debtor 1n cash or kind, secured or unsecured, whether 
payable under a decree or order by a Civil Court or otherwise or whether 
payable presently or in future. 

So a purchaser of the equity co: redemption who was made a party to the 
mortgage sult and against whom the uznal mortgage decree was passed 
was a debtor within the meaning of the law. Kailash Chandra 
Bhaumik vs. Ram Kanai Chakravarti "à 


Paar. 


tf 


s+ 
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on-liability to pay Heg duke or village cess, under section 77 (3) Punjab 
pista Act ; set Procedure eos wae 36 
An — Sult brought in a Civil Court for a declaration that Heg buba : 
, or village coss was not a village cess within the meaning of the Punjab 
. Tenancy Act and that the Revenue Courts had no jurisdiction in respect - 
of it, Civi] Court oan entertain ; ave Procedure ees - 36 
—— of Special Judge in a sult under section 106 of the Bengal 
Tenancy Act to decide the question of raiyati ; see Ejectment - eee 435 
Kabullat, execution by tenant of fresh, dependeat upon fresh sssessment— - ` 
Duties of landlord and tenant ; ses Ejectment "T T 435 
Lakta Payasthi, moaning of; ses Res judicata zi s 305 
Land — Seftiemsnt of estates —Costs— Apportionment ameng Painidari—Sale ~ 
f of estate lor recevery of arrears of land revenus —ÁAnnulmeni ef. 


under-tenures by burckaser Undischarged Hability ef patutdara,- fer 
setiiemeni cosis —W kether recevsrabla from purchaser—Sales of Land 
for arrears of Revenue—(Bengal Act XI ef 1859), Section 37— Bengal 
Tenancy Act (VII ef 1885), Section 114 (1), (3)— Bengal Public 
Demands Recovery Act (II af. 1913). Š 
Section 114 of the Bengal Tenanóy Act, 1885, falls within Chapter V of 
the Aot, which deals with the preparation of a record-of-rights in respect 
of land in a looal area, and with the settlement of rents between land- 
lords and tenants. ' 
Where a purchaser annuis under-tenures under section 37 of the Act of °° 
1859, those under-tenures cesse to exist, and therefore all charges on the ' 
patnidars’ interests similarly cease and determine. Accordingly, assuming ` 
an apportionment of settlement expenses on patnidars under section ° 
114 of the Act of 1£85 to be a charge on their estate— the charge ceases 
P to exist when the purchaser of the estate bas exercised his right of 
anoulling the under-tenures under section 37. ` ` 
The liability imposed by section 114 of the Act of 1885 is as Indicated by ` 
the machinery laid down by the section, (which mmchinery includes e 
certiüonte prooeedings as foc recorexy of an arrear of land revenue), — 
confined to the specific person against whom the certificate creating 
the debt imposed by the section is filed. The provisions of the section 
are inconsistent with a liability shifting from the certificate debtor to any 
new landlord to whom the estate may pass. The liability imposed by 
the section is not expressed to be on those who are the landlords and 
occuplers from time to time as long as any part of the'appoctioned 
expenses ls outstanding, and accordingly does not, where patnidars have | 
falled to pay their share of the apportionment, pass to the purchaser of ^ ~~ 
un an estate who annuls the patni estates which form part of It. f ,^ 
Rule 414 of the Bengal Survey and Settlement Manual does not purport 7 
to deal with acase of the annulment of under-tenures, but only with ' 
death, transfer or abandonment, and abendoment does not Include annule ' 
ment, Tbe rule therefore bas no application to the case whero the 
purchaser: ofan estate anouls under section 37 of the Act of 1859 tha" 
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Land—(Conid.): 
under-tenures la respect of which settlement costs are stili outstanding. 
Kumar Kamalaranjanu Roy v. The Secretary of State eo 

—— -Kessnse— Permanently seiile3 estate—“Arrices of Revenus" —Mean- 
ing—-Latest dates in each year fer payment of arrears — When. sale 
af estate by auction for non-payment permissible "Kis — Whether 
applicalde to monthly instalment or to period between one latest date 
Ser payment of arrears and ike next—Bangal Land Revenus Sales Act 
(XI of 1859), sections 3, 3. l 

Section a of the Bengal Land Revenue Sales Act, by way of defining an 
arrear of revenue, provides that If the whole of a Kist or instalment of 
revenne is not pald on or before tha last day of the moath in which it is 
payable the sam remaining unpaid on the first day of the following 
month is an arrear of revenue. 

By section 3 of the Act, the Beard of Revenus is. empowered to determine 
on what date in each year al! arrears of revenue (as above defined) must 
be paid In each district under thelr jurisdic-ion. In default of payment 
on the date so fixed, the astute shall be sold at auction to the highest 
bidder. 

It is only the arrears as defined by section 2 whick may remain unpald until 
the following January 12 or March 98, as the case may be, (those belng 
the dates fixed by the Board of Revenue under section 3), without ren- 
dering the estate liable to sale. Sams which remain unpaid after Janu- 
ary 12 o March a8 in eoy your are ones for which the estate may be 
sold forthwith, and have no reference to the rums remaining unpaid on 
the first of & month, for which arrears, as defined by section 2, a period 
of grace is provided until the following January xa or March 28 before 
the estate is to be sold, The expression ‘‘Kist’’, as explained in the Tausi 
Manual issued by the Board of Revenue Bengal, means the period be 
tween one latest date for payment of arrears of Revenue, and the next, 
andis not used in the restricted meaning assigned to It in section a of 

¿po Act of 1859. Dinabandhu Chatterjee +. Ashutosh Chat- 
ter]ee a id 
-—— — used for bullding purpoees--Suit for enhancement of rent under Ben- 
gal Rent Act, 1859 ; ses Jurisdiction one eve 
Landlord, duty of — Detecminatn of lease-—Notice—Optiou of renewal of 
loase — Execution by tenant of fresh Kabuliaz dependeat upon fresh assess- 
ment; sss E jectment aes ies 
———, When can treat the lease as determlned—Execution of fresh 
Kabuliat dependent upon fresh assessment by landlord ; see Ejectment ... 
———— d tenant, duties of-— Execution of fresh Kabullat by tenant de- 
pendent upon fresh asseesment ; ses Ejectment ees iis 
Leaso—Covenani for renewsl, how te be construsd ~When such covenant, 
a covenand for perpetual renewal—Terms of renewal net stated, effect 
of~ Leaning af Court always against perpetual renewals, 

A covenant for reaewal in a lease is not to be construed as a covenant for 

perpetual renewal, unless tha said intention is unequivocally expressed, 


Paar. 


505 


275 


331 


435 


435 


435 


et 


Vor. LXVIII] INDEX OF CASES, 


Leage-—( Cent.) : 

Where there isa covenant for renewal, if the option does aot state the 
terms of renewal, the new lease would be for tha same period and oa the 
saroe terms as the original lease in respect of all the easeatial conditions 
thereof, except as to the covenant for the renewal Itself, 

Where a lease was granted for three years; and it was provided that at 
the end of the term the lassee would have the right to take a new sattle-, 
ment of lands covered by the lease as well as any excess land which 
would come Into his possession ; and it was not stated for what period 
the new lease would run: 

Held, that by the lease the parties intended only one renewal, and for a 
period of three years only. 

The leaning of the Court fs always against perpetual renewals. Mahara- 
ja Sris Chandra Nandi v. Doa Mahammad Byapari "S 

— — District Board, lease by, if ultra vires—Lease in contravention of 
rule 94 of the Rules published under the statutory axthority ef Local 
Gewernmeni—- No recital in the lease as to whether sanction of tke Divi- 
sional Commissioner taben. 

S took a kass of a big parcel of land from the Government. Thereafter 
the District Board of Midnapur acquired a portion of land so Jeased ont, 
for the purpose of widening a road. There was some surplus land left 
after the Improvement of the road and this was also settled with -] by the 

District Board for 15 yearn and a lease was executed, J sold his leese- 
hold right to B, who in his turn sold it to the plaintiff. The defendants 
aet up title In themselves derived from the District Board. The question 
was raised as to whether the lease granted by the Distric: Board to J 
was ultra vires as the lease by the District Board was granted without 
the previous sanction of the Divisional! Commissioner as contained ia 
Rule 94 of the Rules framed under the statutory anthocity of the Local 
Government: 

Held, that inasmuch as tho lease was in contravention of the provisions 
of Rule g4 of the Rules published under the statutory authority of the 
Local Government and as there was no recital In the certified copy of the 
Kabaliat, as to the previous sanction having been obtained from the Diri» 
sions! Commissioner the Joase by the District Board was slira wires. 
Amojlok Chand Raparia s. Keshab Pati "T iss 

— Lease fer collection af renis Bengal Tenancy Act (VIII ef 1885), 

Schedule IIT, Article 2, Y abblicable—Trus lest —Limitation for suit for 

rent based upon sucha leass— Indian Limitation Act (IX ef 1908), 

Schedule I, Articles 110, 115, 116 Tenant, if a temure-helder— How can 

be proved~—Lease of agricultural land—Noet the ama thing as lease fer 

an agriculiural purpese—Indian Limitation Act, Schedule J, 

Article 110, if affects Articles 115 and 110. 

The sult in the present case is one for recovery of rent based on a regis 
tered ijara lease for five years. The lemse creating the tenancy purports 
to be one for the collecton of rents from the tenants on the lands, which 
the logsee js to retgin in consideration of his paying to the lessors the 
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Loase—(Conid.) : 
stipulated sum of Rs, 300 per year Inclusive of Road and P. W. cesses 
within the specified Kists, with interest at the rate of a per oent. per 
mensem in case of default of any Kist. The leases further undertakes to 
pay any additional rates or taxes that may be imposed by Government 
during the period of the lease. The lessee is not required or expected to 
bring any land under cultivation eithec by himself or by members of his 
family or by servants or labourers or by establishing tenants on the 
lands. Reading the document as a whole It appenrs that the lands com- 
prised in ijara were partly agricultural and partly non-agricultural : 

Held, (1) that the ease In the present care is not subject to the operation 
of the Beogal Tenancy Act and the special rule of limitation prescribed 
by that Act will accordingly not apply. 

(2) That the, lease being m writing and registered, the limitation 
applicable will bs that uncer Article 116 cf the Indian Limitation 
Act. . 

In order that a person may be a tenure-holder within the meaning of 
the Ber.gal Tenancy Act, it must be proved that land was let out asa 
holding for agricultural or horticultural purposes. 

The true test to determine whether a lease for collection of rents does 
or does not come within the Bengal Tenancy Act is not whether the 
lands comprised in it are ox are not agricultural lands but whether or not 
the letting was for agricultural purposes. 

Where the lands comprised in. a lease are agricultural aJ]. that can be said 
is that a presumption may arise that the purpose is also agricultural 
bat this will not necessarily be so. To establish an agricoltura! purpose 
apart from the agricultural character of the lands, the terms of the 
letting will have to be seen. Where, as bere, the letting is merely for 
collection of rents and thers is no question of the lamee being required 
Or expected to bring any ‘and under cultiva-lon either bimeelf or by 
members of his family or by hls servants or labourers or by establishing 
tenants on the land, the mere fact that the land is agricultnral or that 
there are cultivating tenanf® oa it would not make the lease one for an 
agricultural purpose 

The Bengal Tenancy Act applies only toa lease for an agrionltural pur- 
pose and not to a lease which is lease a: agricultural lands but not for 
an agricultura! purpose. 

Article 110 of the Limitation Act will affect article 115 bat not article 116 
ofthe Act, So that article 116 will apply whether there ts special 
provision or not. Munshi Alauddin Ahammed Chowdhary v». 
Tamixaddin Aham med 26 we 

Tea garden, lease of, tf a lease for agricultural burpose — Forfeitwure— 
Notice, walidify | of--Trcmafer of  Frsperiy Act (IV ef 1882), 
Section 1144. 

Rearing of tea plants is an agricultura] purpose and a lesse mainly for 
the raising of tea crops would be a lease for agricultural purpose inspite 
of the fact that the lessee could not extend tea cultivation without a 
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Lease—(Centd.) : 
license from the Tea Control Board. Such a lease is excepted from the 
operation of Chapter V of the Transfer of Property Act. 

Even ifa lease is for agricultural purpose, the forfeiture clause In the 

. written lease can be availed of by the landlord at any time and it is 
not incumbent on the landlord to wait till the end of the sgricuitural 
year. ^ 

No particular form of notice is required under the law to terminate tha 
tenancy forfelted according to a covenant contained in a lease. 

Manifestation of the landlord’s election to forfeit need not be made before 
the suit and the suit Itself would be suffictent. 

Section 114(À) of the Transfer of Property Act contemplates two classes 
of cases, (1) where the breach bs capable of remedy and (2) where it is 
not, In cases where the breach is not capable of remedy, all that the 

" law requires i» tbat a witten notice shculd be given by the landlord 
before suit conveying his election of forfelting the tenancy. But if the 
breach ts one capable of remedy it is further necessary that he should 
require the lesses to remedy the breach and must give to the lesseo 
reasonable time to do so from the date of service of the notice. 

A notice determining a lease of a tea garden was in the following terms 1 
“Flease take notice that as you have defaultedin payment of instal- 
ment due on 15th January, 1936 as stipulated in the agreement dated 
the 28th June, 1935 the lease in your favour of the same date (f.e. a8th 
June, 1935) is determined and you are asked to make over possession of 
the demised garden with buildings, fixtures, factories, planta, mechi- 
neries, crops etc. forthwith. Falling compliance necessary actlon will be 
taken up against you’’: 

Held, that tbe notioe was in accordance with the provisions of the law. 
Provat Chandra Syam v. The Bengal Central Bank 


Limited - et 5I9 
——-, covenant ip— Tenancy terminated — Form of notice ; see Lease ies 519 
——, how iong blndhag—Option of renewal but no time fred within which 

tenants are to execute a Kabuliat ; ses Ejectment "o md 435 


————, M governed by Bengal Tenancy Áct— Lease for collection of rents from 
tenants on the lands—Lessee to retaln the amount in consideration of 
his paying to the lessors a stipulated sum inclusive of Road and P. W. 
ceases within tho specified Kists, with interest at 2 per cent. per mensem 
in case of default of any ktst— Lands comprised in the lease were partly 





agricultural and parily non-agricultural ; sre Lease e £39 

, new, terms and period of —Covenant for renewal of ls Option not 
stating the terms of renewal ; see Lease T is 128 
—— —— , renewal clause ln, if permanent ; see Ejectment 435 


———-, renewal of, option of— Execution of fresh Kabultat feats upon 
fresh assessment by landlord—Landiord, when can treat the lease as 
determined ; sse Ejectment we 435 
— — by District Board, if sira vires-- Lease in UENIT the provi- 
slons-of Rale 94 af the Rules published under the statutory authority o£ 
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Page, 
eas esd J 1 
the Looal Government —No recital in the certified copy of the Kabullat 
as to the obtaining of previous sanction from the Divisional Commis- 
sioner ; see Lense eos ese 116 
———— for collection of renta, if a lease under Bengal Tenancy Act—Test y see 
Lease T ies $39 
—— of agricultural land bot not for NEUE purpose, if governed by 
Bengal Tenzncy Act ; see. Lease T aes 539 
— —— of tea garden, if a lease for agricultural purpose ; aee Lease T: $19 


Lessor and lessee—Considerable portion of the land demised, known to both 
parties, is actually in the bed of the river at the time—T he fact should 
be set ont in the document in plein terme ; ses Res judicata T€ 305 
Limitatlon—Farming lease of agricultural and non-agricultural lands— 
Limitation Act, Schedule I, Artlole 116—Registered farming lease ; see 
Lease scs s £39 
— — Indian Limitation Act (IX ef 1908), Schedule I, Article 11(A)— 
“ Order” meaning of ~High Court not interfering in revision, effect 
of Indian Limitation Act, section 1¢(1), if applicable —Hxtenston of 
time, when can be allowed. 
The word ‘order’ in Article 11(À) of the Limitation Act, means the final 
and subsisting order ia the case. 
So where the High Court refused to Interfere in revision against the 
decision in a olalm case under Order 21, rule 100 of the Ciril Prooedure 
Code, limitation fora sult under Order 21, rule 103 will run from the 
date of the order in the claim case. But where the High Court interferes 
in revision limitation would run from the date of order of the High 
Court in revision. 
Where the High Court was not unable to entertain a revision petition 
from defect of jurisdiction or any oause of a like nature, an exten- 
sion of time under section 14(1) of the Limitation Act oannot be. 
allowed. à 
Though the High Court woald not ordinarily interfere in revision with 
ctders made in claim cases it cannot be sald that the High Court has no 
power to Interfere in such cases. 
Dubliante whether the expression ‘Court of Appeal’ as used in 
section 14(1) of tbe Limitation Act would include a Court of Revision. 
Simply because there is another remedy open to the unsucossstul party by 
way of a regular suit, it cannot be concluded that the application in 
revision was a wala fide one. Srimati Meghmala Debi s. Saday 
Parhya i T 261 
Interest oo mesno profits — Delay in applying for poseession ; see 
Mame profits T Jas 152 
Suit by co-ahebait for declaration that oertein person in posse- 
sion of Idol and some Debutter properties is not shebait and the deed of 
appointment is invalid —Office not hereditary ;see Endowment oes 230 
» wheo begins to ruan—Salt under Order 21 rule 103 of the Code 
of Civil Procedure—High Court refusing or not refusing to interfere in 
N 
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Limitation —(Ceontd.) + 
revision against the order under Order 31 rule 100 of tbe Code of Civil 
Procedure ; see Will ds ees 
Limitation Act, Section 14—Extension ot time—Defect of Jurisdiction or 
any cause of a like nature—High Court not able to entertain a revision 
petition from defect of Jurisdiction ; sse Limitation m ose 
» Schedule J, Article 11A—‘Order, meaning of; se 
Limitation se svi 
——— —— , Schedule I, Article 109-— Preliminary decree for possession 
not specifying the exact date from which meene profit» are to be 
asseaned —FPlalntiff to get meene profits for 3 years anterior to sulj ; ase 
Meane profits js T 
— , Schedule I, Article rio affects Article 115 bat not 
Article 116 ; see Lease vr 
——— m — , Scbeduis I, Article 116, If EEE TEE Moetéuge bond 
providing that a suit might be brought on the happening of default —5ait 
under a registered mortgage bond brought within 6 years of the expiry 
of the pexiod of repayrnent- Personal decree in mortgage sult ; see 
Mortgage es aes 
——— ——— — , Schedule I, Article 116 appHes whether there is special 
provision or not ; ses Lease ^ ^ ne oes 
— , Schedule I, Article 120— Suit by co-shebait for declaration 
that certain person in possession of Idol and some Debutter properties, 
is not a shebalt and that the deed of appointment is Invalid—Office not 
bereditary ; ses Endowment eas in 
——— — — — , Schedule I, Article 124, when inapplicable ; see Endow- 
rent 

Living person, if can bave heir ; see Will -— is 
Local Government, when can directa drainage or water supply as prescribed 
by section 278 of the Beogal Municipal Act, 1932, to be performed ; are 
Damages, sult for one 
— — Government, when can supersede tho Municipal ANE ER and 
bave tho work of drainage or adequata water supply as prescribed by 
section 278 of the Bengal Municipal Act, 1932, performed by its own 
officers ; sev Damages, gait for ks wea 
Mahant, appoiniment by, in his life time of successor—Procedure to be 
followed ; see Religious Institution Vis ess 
———, odes of, suocemalon to, how regulated ; ses Religious institution ... 
———,Bucomesor of,  installaiion of- Confirmation by  Bhek does not 
Involve anything in the nature of an election oc resolution ; see Rell- 
gious Jnstitntlon -— e 
Maintenance, arrears »/—Order for recovering the arrears af maintenance 

by warrant from an ex-guardian—Such order, if bad. — 

An order for recovering the arrears of maintenance by warrant from a per- 
won who is no longer the guardian of the minor, has no property af the 
minor in bis hands and has submitted accounts to the District Judge bat 
no order has been passed as yot dad dra on an application 
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Maintenance —(Contd.) : G 
put In on behalf of the minor calling upon the petitioner to pay off the 
arrears of maintenance dre up to the dats when he handed over possos- 
sion of the minoc’s estate to the new guardian is bad, and should 
be set aside. Golam Kader Haldar v. Mohammad Abdul 


Rashid PM BS 
‘Malik’, when confers on the legateo absolute interest ; see Will ... N ee 
Mapes and sorveys for revenue  purposes— Judicial evidence—Not conclusive ; 

ove Admissibility " ee 

Math property, ownership of —Successlon, how regulated ; see Religious 
Institution T - 


Mesne profits — Preliminary decree. for possession mot specifying the exact 
date from which mesne profits are te. be assessed — Preliminary decres 
directing assessment of mesne profits up to the dais of delivery of 
possession not qusstionsd im apptal - Agressment of mesne profits, tf to 
be wp io date ef appellate decree—Bona fide, and wanton and malici- 
ous, trespass—Collection charges—Interest on mssins profiis—Mode ef 
calculating interest—Delay in applying for possession —Variation in 
interesi om mesne profits decreed by loner Couri— No appeal or cress- 
ebjeciion — Preflis earned by wrongdoer yearly. 

The preliminary decrees gave the plaintiffs mesne profits, They did not 
specify the exact date from which means profits were to be assessed, 
The decrees were drawn up in accordance with the form given as Form 
No, 23 in Appendix D of the Civi] Procedure Code, 1908, 

Held, that the decrees entitled the plaintiffs to mesmo profits for 3 years 
anterior to the sult (see article 109, schedule I of the Limitation Act, 
1908), if profits had bem reosived or might have been received by the 

' defendant within that period. 


The preliminary decrees directed assessment of mesne profits up to the date - 


of delivery of possession, ‘Chis was not attacked by the defendant when 
he appealed : 

Hed, that he oould not raise tbe point that mesmo profits ought to 
have been assessed up to three years from the passing of the appellate 
decrees. 

The plaintiffs granted a lease of waste lands to the defendant. He kept 
within the boundaries of the grant but was obliged to restora possession 
to the plaintifs on the ground that the area mentioned in the Kabuliat 
and not the boundaries would prevail. 

Hold, that the dispossession from the land was not wanton and malicious 
oo the part of the defen dant. 

The distinction between bona fide trespass and wanton trespass cannot now 
be maintained owing to definition given of mesns profits in the Civil 
Procedure Code, 1508. 

In calonlating the amount of mesne profits collection charges are to be 
deducted from the gross realisations. 


Even when there is no evidence as to the actual amount spent for oolleo- ' 


tion, the customary rate in Indis is 10 per cent. 
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Mesne profits —(Ceoxid.) 1 
Mesne profits Include interest, but the Court may in its discretion 
" either refuse to give interest or give interest at such a rate as it 
thinks fit. 

Stx per cent and not twelve per cent is the usual rate of interest. awarded 
on the amount of mesne profits from the date of institution of suit for 
recovery of possession. l 

In the present case there were no special circumstances which would eithec 
disentitle the plaintiffs to aay Interest or entitle them-to vet Interest 
above the usal rate nor there were any valid reason for making any 
distinction bstween different periods for calculation of Interest. 

As the plalotifis were entitled under iaw to wait til] the last dey of three 
years froin the date of the appellate decrees, interest. could not be dis- 
allowed for delay la applying for possession. 

In theab»ence of any memoranda of appeals or of cra A the 
plaintiffs could attack the judgment relating to their claim for interest 
on mene proflis but the total amount of mesne profits decreed in thelr 
favonc by the lower court could not be increased. 

As interest ls an integral part of memo profits, the plalotifis ‘respondents 
were entitled to maintain the amount of mesne profits decreed to them by 
the lower court by a relative varlation of the constituent elements with- 
out fillag memorandum of croes-objections, They were entitled to urge 
that if the Interest be reduced by the appellate Court, the profits might 
be asdeseed at a higher figure if the evidence supports it, provided that 
the total did not exceed the amount decrsed as mesne profits by the lower 
coart and vice veras, 

When profits are earned or might have been earned by the wrong-doer 
yearly, interest on those profits must be calculated yearly and 
year by year. Rajendra Narayan Roy s. ea Narayan 

















Roy a 
— , CRleulation of -Collation charges to bs deducted from gros- 

realisations ; see Masne profits vis - 

» cálculation of —Collection charges—No evidence as to actual 

amount spent for collection—Customary rate; see Mesno profits "m 
— ——,latetest on-—Delay in applying for possession ; see Means 
profits Sis S 

— — , Interest on, when to be calculated yearly and year by year; 
ree Mosna profita T € 
o include interst—Discretion of Court to give Interest --Rate of 
interèst ; see Meme profits i a is 
Method of valuation —Proplnquity and easy access—'Belting method’ ; ses 
Valuation eis ese 


Mine— Lease — Cotenani by lesser te pay taxes, rales. Gc. charged on 
minsi—Fublic damands-—~Read and public werkt cess — Payments dus 
From persons entitled te royalties Ofc. from mine —Income tas om 
rayaliies ~Whaether thargtd on land —Whelher within covenant, 

By a lease òf coal mites, the Idesees dovetanted to pay to the Ieseors royals 


€43 
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Mine —d(Const 1.) 1 y 
Hes reserved by the lease, and to “psy and discharge all taxes, rates, 


assessments and impositions whatsoever being in the nature of public 
demands....,...charged, assessed or imposed upon the said mines... ... ..."' 
On a clatm by the leasors against the lessees for relmbarsement of sums 
pald by them ia respect of road and public works cess under the Cess 
Act, 1880 ; expenssa charged to the lessors under section 10 (1) (b) of 
the Beaga! Mining Settlements Act, 1912 ; and income tax on royalties 
reserved by the lense i 

Held, that payments made ünder the twa former heads were liabilities 
coming within the terms of tbe covenant, bat that the income tax on 
the royalties, not balag a tax on the mines imposed in any relevant senso 
to the lessse's covenants la a mining lease, was not, Bengal Coal 


Company, Limited «. Sri Sri Janardan Kishore Lal Singh 
Deo 


Misdirectlon Police díary, not containing statement of any Dod 


Defence, if entilied lo use such dlary— Criminal Procedure Code (Act V 
ef 1898 ), sections 163, 17 a—Kisdirection to fury. 

Where upon eximination of a police diary itis found that It purported 
to bea diary kept under section 172 of the Code of Criminal 
and they did not contain any statement af any witness bat wére ooly 
brief reoocds of what the lovestigating officer saw when he arrived at the 
spot and of information which he ascertained as a result of questioning 
several people : 


Held, that the defence would not be entitled to ase itin the manner 
provided by seotioa 16a of the Code of Criminal Procedure. 

When the Judge in the course of his direction to the jury stated thus 
“and the prosecution urges that this tale-tell diary is a significant point 

. for the acoeptance of evidence for the prosecution as trustworthy " i 

Held, that this amounted to misdirection, Mobarak AH Shaik v. 
The Emperor 


Monetary help given to the shebait by the person nosti by him— 


Transaction, if sale—Transactlon, If valid ; see Endowment... 


Money sult—Suli for money wrongly paid to de/endanti—Money belonging 


to Maintif— Person paying, not held ont as agent — Plaintif, if entitled 
to recover tie amount. 

Whenitappeared that ths money belonged to the plaintif and it was 
wrongly obtalaed by defendant through a parson who was not held out 
by plaintiff as his agect, the plaintiff was entitled in such a caseo to 
recover tho amount from the defendant. Karala Valley Toa Company 
Limited v. Lachmi Narayan Agarwala 


Mortgage—Owser ofa share mortgaging the entire "Property - Such pro- 
perty washed away and then reappearing with dilusion—Sale by mort- 


gagee of the entire property —Worlyamer's title perfected by adverse 
possession —Such possession of the mortyagcr, tf to be deemed io have 
added- to the morigagte’s securiiy —Trans/er of Pheperty Act (IV of 
1682), section 70. 
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Mortgage - (Contd) : 

Where a person, who was tbe owner of only a share ina certain Moura 
bordering on a river, was in adverse possession of the remainiog shares, 
and mortgaged the entire Monza; and thereafter the entire Mousa was 
washed away by the river and after some years reformed with vast 
additions, and the mortgagor took possession of the same}; and the 
mortgagees enforced the mortgage and purchased the Mousa at a sale 
held in execution of -their mortgage dacree at a time when the title of 
the mortgagor to the entire Mouza had been iiaia by 12 years’ 
adverse posscesion : : 

Held, that by his posession of the entire enlarged arem, the mortgagor 
must be deemed to have added tothe security of the mortgage under 
section 70 of the Transfer of Property Act, and that the mortgagee 
purchasecs were entitled to take possession of the entire enlarged areas. 
Sallabala Debi v. Swarnamoyes Debi iii Ji 53$ 

Personal decree in o mortgage suit—Canse of action, when 
barred —Indian Limitation Act (IX of 1908), schedule I, article 116, 
bf applicable 

The fact that a morigage bond provided that a suit might be brought on 
the happening of a default would not prevent the mortgage money to 
be due on the expiry of the period of repayment, 

Tha cause of action fora personal decree wil] not be barred, ifa suit 
under a registered mortgage bond bs brought within six years of the 
expiry of the period of repayment stipulated In the said bond and 
Article 1,6 of Schedule I of tho Indian Limitation Act will be applicable 
in such cases. Maharaj Babadur Singh v. Abdul Majid is 109 

bond providing that a suit might be brought on the bappening of 
a default — Moctgage money, if due on the expiry of tbe period of pay- 
ment ; see Moxtgsgo m T 109 
suit— Appeal from preliminary decree in so far as suit dismissed 
aguinsi seme cf the morigager defen lants —Costs of appeal against oxiy 
such morigagers in favour of morigegee appellant —Personal liability, 
i/caw be imposed by appsllaie Court— Question ef interpretation of © 
decreas — Appellate decree for costs, if cum be executed personally though 
such amount not included in the modified preliminary decree on 
remand or iu final decree where personal remedy initially time barred 
and no application under erder 34, rule 6 made—Were absence of the 
merds that the decrees is personal, if conclusive—Terms af the decree 
te be leohed inte. 
The right and discretion of the Court to make an order for ccsis 
personally against the mortgagor is as much a, part of the goceral law 

as that which requires cost» to be added to tbe security. The mere 

absence of words that the decree is made personally against the mort- 

gago ls not at all conclusive. Apart from such words there might yet 

be sufficient Indication In the terms of the decree itself and in 

other circumstances of the case to show that a personal decree wag 

Intended, 
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Mortgage —( Cond.) : 

Where, ln an appeal from preliminary docres ic which some only of mort- 
gagor defendants against whom a mortgagesuit had been dismissed wore 
made parties respondeats, the appeal Court (the High Court), while 
remanding the suit, passed a decree for gosts of the appeal in favour of 
the mortgagee, not against all the moctgagocs but against those who 
were partles to the appeal, andit farther appsared, that the appeal 
Coart did not intend to treat the costs of both Courts on the same 

~ footing i 

Held, that the decree for costs of the appeal Court can be execnted 
persoaally:and independently of the mortgage decree. Lalit Mohan 
Dutt v. Rai Sahib Krishnadhan Bandopadhaya - on 

— — — suil — Decree for costs executed personally -Appeal against seme 
af the defendants — Execution, if valid. 

A personal decree for costs In a mortgage suit cannot be passed : 

A mortgage sult was brought against several defendants, two out of them 
were impleaded as transferses of equity of redemption. The suit was 
dismissed by the trlal Court but was ultimately decreed by the appellate 
Courts. In the appeals two defendants only were impleaded. The 
deoree-holders then tried to realise the costs personally from the two 
defendants who were Impleaded ia appeal instead of by sale of the mort- 
gage property. The objection of the fudgment-debtor was upheld by tho 
lower appellate Court s 

Heid, that the judgment-debtor could not be held personally liable for 


cosis. Srimati Sarashi Bala Dasi s. Abad Bux Shah bee 
— — deed, recital In Legal neoessity — Guardianship ; see Apportion- 
ment T T" 


— — ——— money, if due on the expiry of the period of. payment— Mortgage 
bond providing that a suit might be brought on the happening ofa 
default ; see Mortgage - ds 

Mortgagee docree-holder, tt entitled to the money held in deposit realised 
$y m'o In execution of decres of the attaching creditor—Sub]eot matter 
of mortgage suit was not the substituted securizy-—Security substituted 
before the mortgage sul: was filed ; see Execation - ase 

Movablo property, specific, decree for delivery o2, which oan be enforced by 
tbe method prescribed by order 21, rule 11. of the Code of Civil Proso- 





dure, when can be passed ; see Execution s AN 
MaultipHcity of charges tried together, if vit:ates a trial j ses Charge, 
jotnder of eee oo 
Municipal Commissioners, if can cut off water supply for non-repalr of 
- meter ; ses Meter ee 
—— Magistrate, if can enqnire into the propriety of withbolding the 
sanction ; see Demolition order aus ecc 
Mushan, doctrine of, to be applied strictly j see Wakt ias “is 
Nemo est hares viventis, applicable to 'Uttaradhicarl' or ‘Warles’ ; see 
wal ii su 
Non-service of notice, if connotes fraud ; seg Suit, withdrawal of ym 
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Non-taluqdari property belonging to same family —Customary devolution of 
talugdari estate upon single helc—Presumption cf being governed by the 


same rule of succession ; see Taluqdari estate p Vei 
Notice, non-servics of, if connotes fraud ; see Sult, withdrawal of T 
= — to quit if valid —T'enant asked to vacate on the first day of the next 
month of the expiry of the period of notice ; see Ejectment, e sae 


to the existing tenant for exercising the option af renewal of loase-— 
Execution of fresh Kaballat dependent upoa fresh assessment by land- 

lord, when to be made-- Time elapsed pending sult for e]ectment, If to be 
added ; see Ejectment T" cue 
Option of renewal of lease —Execation of fresh Kabuliat dependent upon fresh 
awemmeant by laodlord—Landlord, when oan zeat the lease as deter- 
mined ; see Ejectment T one 
Order for recovery of arreara of maintenanoe from ex-guardian of minor, if 
valid—-Guardian having no property of the minor Io his hands, and who 

has submitted accounts tothe District Jadge bat noorder has been 


passed ; see Maintenance, arrears of ov ete 
—— of demolition by Municipal Magistrate of a reconstructed bulldiog, when 
justified ; see Demolition order oe m 


—— rejecting tho decres-holder’s petition for withdrawal from execution 
proceeding after the gale was held bat the bk wes not accepted by 
the Court, if oan be interfered with in revision ; see Execution 
proceeding - tee 
Oadh Estates Act, 1869, section 7, object of ; see Taluqdarl estate iis 


Pardon, tender of, by Magistrate accused with others on condition of dis. 
closing informatlon—-Approver examined by Magistrate—Subeequent 
withdrawal of charges against approver on application of prosecutlon— 
Whether remalning accused persons entitled to trial percie Sessions 


Jadge: see Criminal law m 
Part performance, doctrine of, if over-rides the express rorlei of law ; 
see Sult for reat S ova 


Partition — Pet; cacluded in mahal—Holders recorded as acing ive 
propristary vights in plots—Pa tition | compeled— Subsequent civil 
snit for declaration eof right as superior proprictors—Whether 
barred—Res judicata — Whether principle of res fadicatn applicable- 
United Provinces Land Revenus Act id. P. Act Ill of 1901) ss. rrr, 
I13 and 233 (k) 

Where question of title affectiag a partition which might have been raised 
in the partition proceedings is not so raised, and the partition is com- 
pleted, section 233 (k) operates to prevent parces to the partition from 
subsequeatly raisiog the question in. a civil Court. The words “parti. 
tlon” and “ualon of mahals’’ refer to a process regulated by Chapter 
VII of the Act the result of which process received statutory effect. 
Nothing In the Act leads to the conclusion that "partition" means 
nothing more than the re-arrangemsnt of land Into units of area. That 
word imports and includes that rights in the units are distributed among 


the sharers Constryction of section 233 does not require previous ` 


435 


$3 


.648 THE CALCUTTA LAW JOURNAL, [Vok LXVIII, 


Partition —(Centd.): 

consideration of the question of res judicata. Section 111. of. the Agt 
deals with cases where, in the cogrse of partition proceedings, any 
objection is made by a regorded co-sbarer which raises any 
question of proprietary tith The principle of res judicata can have no 
application in cases where no objection has been made under sectlog 111 
and the provisions of that sectlon and of section 112 have accordingly 
not come into operation. In such a cass the partition prooeeds u 
the entries in the Khewat, and the Collector does not function as a 
civil Court or have in that oc any other capacity to decide as to its 
correctness expressly or implicitly. 

The amount oc value of the subject-matter In dispute in this appeal had 
been reduced to less than Rs. 10,000 by compromise with certalo of the 
defendants effected after the date of the certificate but before the 
appeal was finally admitted : 

Held, the appeal to Privy Council was competent Rail Bajrang 
Bahadur Sing v» Ral Beni Madho Bakhsh Singh ‘ai 

——, parties to, if can subsequently raise question affecting partition 
which might have been raised In partition proceeding, in a Civil. Court—— 
United Provinces Land Revenus Act, Sec. 233 (K) ; see Partition A 
—, sult for--Purchaser of amall portion of jolnt Hindu family 
property from one of the Co-owners ; ses Sult, maintainability of - 
Patni Patta, construction of—Lessee/s right to bold future accretion— 
Putnldar's right to get abatement on acoount af. diluvion and the Zemin- 

dar's liability to grant such abatement ; aee Res judicata... “ve 

, construction of—lessee's right to hold future accretions as 
putoicar~Zemindar’s claim for additional rent for accretions and the 








potnidar's liability for it ; sss Res judicata ove s 
——— ——, construction of - Da yasth!' ; ; see Res judicata "T 
— — —  — , stipulations in —Covenant runniog with the land; see Res 
judicata ` t ane 
‘Payasthi’, meaning of ; ses Ras judioata "m Tm 
Permanent renewal clause, meaning of ; ses Ejectment nee - 
Perpetual renewnls—corensot for renewal of lesse— Leaning of Court ; see 
Lease eee 
Personal decree, if Intended—- Absence of words that the desee ls ias pot- 
socally against tho mortgagor ; see Mortgage sult esa MÀ 


Plaintiff, if entitled to recover the money from the defendant—Money be- 
longed to the plaintiff wrongly obtained by defendant thrcugh a 
person who was not held oot by the plaintiff as his agent; see Money 
Suit 25 

Potice diary, purpocting to be kept under section 172 of the Code of Cri- 
minal Procedure, not containing statement ofany witness but only brief 
records of what the investigating officer saw when he arrived at the spot 
and of information which he ascertained as a result of quastionlog 
several people, if can be used by the accused in the manner provided by 
portion 162 of the Code ; se. Misdirectign iei ese 
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Policy of iunsurawce —Consiruction — Prospectus. 
In a policy of insurance It was recited that the company “bas received an 
application for this policy particulars whereof are set out In the schedule 
hereto, which application with the Mutual Agreements endorsed hereon, 
are hereby declared to be the basis of this Policy", There was no men- 

tion anywhere in the policy of the prospectus. 
The plaintiff, the asrured, pleaded that ín taking out the polloy he was 
influenced by the prospectus Issued by the company and was entitled to 
bavo issued to him, in respect of the policy and in lleu thereof, a 


pald-up poliny for the total amount of the premium he pald under the- 


policy. The defendants replied that they were prepared to Issue hima 
paid-up policy in respect of and la lleu of the policy, but not for the 
total amount of the premiums pald, but for some lesser sum to bo deter- 
mined by them. 

The plaintiff in support of his claim relled oo a prospectus issued by 
the company and stated that in taking cut the policy he was induenoed 
by it : 

Held, (per Curiam) that the effect of recital, in the absence of any refe- 
rence to the prospectus, was to confine the terms of the particular 
Insurance contract, except in so far as they are implied by law, „to the 
policy itselt in which the particulars of the application and the terms of 
the muiual agreement were set out. 

The prospectus not being referred to in the policy could not legitimately be 
referred to in order to construa the contract into which the polloy holder 
was induced to enter 

Per Panckridge, F: Even if lt were legitimate to tread the pospectus and 
polloy together, the words. “in the caso of other forms of policies, 
the pald-ap policy is usually for the total -amount of the premium paid" 
were not Intended to be and tould’not be ooastrued as a promise by the 
Ingurecs. 

Assuming that paid-up policy could properly be described as x technical 
term, the definition or explanation of it wasin the words *'u pald.up 
policy is one entirely free from any future premiums". The prospectus 
then proceeded to set out theterme on which endowment policies oc 
whole life policies by limited payments were Invariably, and other 
policies, ‘were wholly exchanged for pald-up policies as previously 
defined. These terms were no part of the characteristic of being peld- 
up. The Sun Life Assurance Company Ltd. of Canada v. 


Nilratan ‘Mookerjos oe de ` 


Preliminary decree directiog assessment of mesne E up to 5 tie date of 
delivery of possession, not questioned in appeal--Mesne profits to be 


asvedeod up to three years from the passing of the appellate decree ; see - 


M eene profits <n “eee 
Sees » -—— — (decree for possession not- ipeclíy hig! the éxact date from which 
memo profits are to be assesedd—Limitation Act, Sch. f, Art. 109— 
Plaintiffto gt mesia profits ‘for’S-years anterior to sult; see Meano 
profits ; ces um 
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President of the [mprovement Tribunal is a tribunal by itself; ses 

Apportionment m aes 
of Improvement Tribunal puttog written interrogatories to 
expert witness for submission of written answers later on; sss 








Valuation T - 
Presamption —Agrícaltural purpose—Land comprised in lease aro agricul- 
tural ; sse Lenso ik "T 
— ~ Jolnt family business — Business carried on by a member of 
a jolnt family ; ses Intestate succession iss oes 





— Permanent tenancy—Valuable structures including pucca 
wall and weca building, erection of, on the land with the conis; < of the 
landlord ; see Ejectment oe T 

— — —— -— Revenue officer in settling rent of the tenancy touched oc 
Intended to touch the contractual right; see Res ludicata ... ies 

——— -— Suocesslon—Non-ta!'uqdard property belonged to same 
family —Customary devolution of taluqdar! estate upon single helr ; ses 
Taluqdar! es'ate vee nee 

Principal, i£ can sue agent to recover balance owing from third party— 
Transactions carried out with third party for principal- Third party 





financially embarrassed ; ses Agency M - 
Principles to be chserred ia the consideration of wilis, deeds and other 
documents j Me Will TY noe 


Promissory note, holder of--Promissory note in favour of managing 
agents of a Bank—Promissory note transferred to plalotiif ; see Suit, 


maintainability of l TT IT 
Promotion depends oa the discretion of the employer ; see Damages, 
sult for [E] nae 


Procedure — Aifachmeni —Esiate bequscthed te dusband and wi/s in 
separates shares—Children entitled to parents’ share om his or her 
death —Action against child—Whether interest in parents’ shares of 
estate Hable lo attachment —Code of Civil Procedure, (Act V of 1908), 
Section 60 (1) (m), Order 48, Rade 5. 

A tes'ator left property to a husband and wife in statute shares, provide 
Ing that when the husband or the wife should dia his or her share of the 
income of the estate should pass to their ckilderen in equal shares, that 
when the surviving parent should die the capital should pass in the 
mmeo way. A firm, having instituted a sait against one of the children 
of the husband and wife durlog their lifetime, applied under Order 
XXXVII, Rule 5 of the Code of Civil Procedure, 1603, for condi- 
tional attachment of the child's interest in his parents! shares of the 
estate t 

Held, that the child's interest la. the parents’ shares came within the acc 
of section 60 (1) (m), aud was consequently protected from attachment., 
Pestonjee Bhigajee (Firm) v. Patrick H. Anderson... ase 

Hag boha—Claies fer declaration hagativing lsability te pay— 

Suit brought in Civil Court Whether competent —Furtsdiction of Civil 

and Revenue Courts ~ Punjab Tenancy Act (XVI of 1887), Section 7y(2). 


| =n 
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Procedure— (Centd.) : 

A sit brought by a person, whom it Is sought to charge with payment of 
". kaq buka oc village cess, fora declaration that he is not liable to pay 
it Is one which, by virtue of section 77 (3) of tha Punjab Tenancy Act, 
1887, a Civil Court is not competent to entertain, On the other band, 
a salt brought In a Civil Court for a declaration that kag bwha was not 
a village cew within the ‘meaning of the Act, and tbat the Revenue 
Courts had no jurisdiction in respect of it wonld be competent, for It 
is on principle for the Civil Court to determine in the last resort the 
limits of the powers of a Court of special jurisdiction. Although a 
sult fora declaration negativi ng liability to pay kag bwha l; not a “sult 
for a sam payable,” it yet ralses a` matter with respect to which a sult 
under clause (j) might have been instituted. The purpose of the 
prohibition contained In sectlon 77 (3) Is to prevent claims which are 
intended to be decided by the Revenue Courts from being im effect 
carried before the Civil Coart by altering the form in which the matter 
is raised. The mere fact, however, that the “‘dispute cr mattei” is 
one which might arise incidentally In a sult of the character mentioned 
ln such a provision as clause ({) 1s not safficlent to exclude it fromthe ` 
jurisdiction of the Civi] Court. But a sult fora declaration negativing 
Rabliity to pay village cess is one in which the matter in dispute is the 
exact thing with respect to which a suit of the olass described In clause 
(j) would be concerned as its subject matter. 


It is not enough, in order to giye a-Civil Court Jurisdiction that a plaintiff 
should be claiming a declaration that, although certain ceases are pay- 
able, he is not Hable to pay them by reason of not belonging to classes 
from which paymeot can be claimed. The Revenue Court being the 
only Court competent to try a suit fora declaraticn that no kag buka 
is levidble at all in the village, the Ciril Court bas no Jurisdiction to 
try a suit fora declaration that the plaintiff is not a member of the 
class liable for Aag buka, But wherea suit is not concerned with the 
custom as to payment of village cesses or with the plaintiffs liability e 
under that custom, that suit will be competent notwithstanding that 
the plaintiff's rights ia the subject matter of the suit depend upon his 
proving something which is inconsistent with bis being Hable under 
the custom. Sardar Mohammad Nawax Khan v. Bhagata — 
Nand ote 36 

Public servant can be removed by Crown at its pleascre; see Damages, 


guit for Lead : vos 520 
220 
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a 


service — Service under the Crowa ; sse Da mages, suit for ste 
Punjab Tenancy Act, Sec. 77 (3)—5ult for declaration as to noneliability 
to pay kag buka oc villsge cess- Civ Ccurt cannot entertain; ase - 
Procedure eee cos 36 
Purchaser of equity of redemption, a party to the mortgage suit and 
against whom. mortgage decwe was reseed, if a debtor within the 
meanlag of the Bengal Agricultural Debtors Act ; sew Jurisdiction e» 513 
Putnidars, undischarged llability of, for settlement of costs, if recoverable 
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Putnidars - (Conid.) 1 
from purchaser, who has annolled the puta: tenure under section 49 of 
ths Bengal Land Revenue Sales Act; see Land aes eos 505 
Question of fact—What lands are Included in the permanent settlement; ses 
Admissibility ee sis 393 
Ralyatwarl settlement coacluied by the Collector, if binding on Govern- 
ment—Settlement not confirmed by Board of Revenue ; are Ralyatwari 
settlement idi us 56 
Rape, offence of, isin law a single act of sexual intercourse ; see Charge, 
joinder of " x 


238 
—— , offence of, is not a continulng offence ; see Charge, joinder of ' su 238 
Ratepayer, remedy of—Nonu-feasance of Municipal Commissioners ; see 
Damages, suit for ese ese 267 
Ratepayers, remedy of—Failure to provide adequate drainage or water 
supply ; ses Damages, suit for ce iu 267 
Recital in mortgage deed —Guardisnship -Legal necessity ; see Apportlon- 


ment TT I 
Reconstructed bulldiag, order of demolition by Municipal Magistrate of, 
when justifisd ; sse Demolition order T ere 423 - 
Record=of-rights, other entries 1n, bearing on the amount of rent settled, 
when can be challenged ; ses Res judicata ji 505 
Registration Act, Sectioa 49 proviso —Unregistered petition of ET 
by which reat of putni was reduced, inadmissible; ses Suit for rent — ... 534 
Regulation II of 1793, effect of —Board of Revenue bas genera] superinten- 
dence over Collectors ; ses Ralyatwarl settlement iss 56 


—— — —— ——, Sections IV, VII, VII, XXXVI, XXXIX—Settle- 
meat of Kbas land of Government made by the Collector, if binding on 
Government although not confirmed by Board; ses Ralyatwari settle- 
ment ` — san 56 
Regulation VIII of 1793, Section s1~‘The conditions under which the : 
talugdar holds his tenure'—T'aluqdar not liable to pay more than tha 
Poergana rats for similar tenures ; see Jurisdiction one - 581 
Religious institution — Makani —Appeintment by mahant in his life-time of 
euccessor— Method of giving notice to Bhek— Installation of successor — 
Confirmation by Bhek— Hom signified. 
The sucoession to the offics of Mahant and the ownership of tbe Math 
property, limited by the perlod of tenure of the office, is regulated by the 
custom of the particular Math. 
When a Mahant resigns, nominates a successor, and instals him in the 
gaddi, the fraternity should first be notifled of the proposed vacancy, 
and be given an opportunity of confirming or refusing to confirm the 
~  Mahant’s nominee. Strictly formal notice of the Mahants intentions 
need not be given ç it is sufficient if a runner Is sent round with a verbal 
notification. 


Confirmation by the Bhek of the installation does not Involve anything in 
tbe nature of an election oc resolution. Members of the Bkek actually 
take part in the ceremony of installation, the application of felak to the 
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Religious —(Centa.) : 
‘ forehead, and the making of presents of money by them, being a part 
of the ceremony. Accordingly, those acts establish oonfirmation by the 
Bhek of the person installed as Mahant. Mahant Satnam Singh v. 
Bawan Bhagwan Singh ees - 
Relinquishmernt, deed of, by Hindu father— Gift in favour of one sa— 
Ikrarnama by the son -—- Stipulation for payment of sums of money to sons 

of the concubine of the father—Such son, if entitled to recover the sum ; 


see Trost we - 
Renewal clause, law as to— Option not stating the terms of renewal ; see 
Eject ment ee e" 
— ——— clause io a lease, IE permaneot ; see Ejectment ose see 


——— =~ Of lease, option of— Execution of fresh Kabaliat dependent upon 
fresh assessment by landlord—Landlord, when can treat tbe loase as 
determined ; see Ejectment l m ees 

——— — of lease, time for, when runs-—Erecution of fresh Kabalat by 
tenant dependent upon fresh assessment by landlord ; see Ejeotroent — ... 

Renewaig, perpetual—Covenant for renewal of lease — Leaning of Court ; sse 
Lease ove - 

Rent if correctly settled under the Bengal Tenancy Aci Revenus officer 
ignoring contractual rights ; see Res jadicata ee , eee 

———— of land used for building purposes, if can be enhanced by a sult under 
Benga! Rent Act, 1859 ; ses Jurisdiction si 

Representative suit by one or more af the reversloners on behalf of and In 
the Interest of all the reversioners against the Hindu widow —Frinolple ; 
see Hindu widow T e. 

Res judicata —Claim by Hindu female to possession of part of estate— 
Question af title settled In her favour In previous suit—Claim to pomes- 


sion founded on reasons relating to Hindu female's estate— Failure of l 


claim oo question of possession ; see Immovable property — .. sae 

Constructive res judicata, principle of, when inapilicable— 
‘Sdhhast?’, ‘Payastht!’, ‘Sikhastkir payasth:’ and ‘Laktapayasiht’, 
meanings of- Stipulations in a putini petta-—Covenant running with 
the land—Lessee’s right to held future accretions as $uinidar end 
semindar's claim fer additional rent fer accretions and bulnidar'a 
lability for tt, if statutery—Fact ofthe considerable portion e the 
land demised being actually in the bed ef tha river, to be ses out in 
the documext—Bengal Tenancy Act (VIL of 1885), sections 104A te 
104F, ey'ects of — Secretary of State, tf a necessary party in a proceeding 
under section 104H. 

The principle of constructive res judicata as laid down in explanation IV 
of section 11 of the Civi]. Prooedure Code does notapply when a polot 
was actually ralsed. 

By section 104(J) of the Bengal Tenanoy Act, subject to the rewult of a 
suit in the Civil Court under section 104H of the Act all rents settled 
under sections 104À to 104F and entered in the reoord of rights finally 
published under section 103À are to be deemed to have been correctly 
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Paar, 
Res judicata —(Centd.) : Weide TU 

settled and to be faic ani equitable rența within the wens xi 

the Act. f 
The effect of suction 10;(J) of the Bengal Tenancy Act is that neither the 

landlord nor the tenant can challange the amoact of rent settled under 

section 104A to 10;F except by a sult under section 104H. : "ur d 
Other entries in^ tbe record of rights so far ss they bear upon the 

amount of rent settled cannot be challenged except by a «ult under 

section 10; H. 


Under section 104H (1) and (a) any person aggrieved by any entry of a 
^f rent settled in a.settlement rent roll may inatitnte within six months 
from.the date of. final publication a süit In the Civil Court for a declara- 
iion that such entry is wrong on the grounds specified in sub-section (3) 
of that sectloo. In such a sult the Secretary of State cannot be made 
a party u- less be is a landlord or a tenant. [fin euch a suit the plaintif 
sucoeeds in substantlating ground (a) mentioned In that section viz., that 
the land is not Hable to the payment of rent oc ground (0) viz, that the 
relationship of landlord or tenant dole not exist the Civil Court under 
section 10 H (4) .js to declare that no rent iw payable. “By sub- 
section § of the mid section on such declaration the entry shall be deemed 
to be cancelled. . By sub section 8 of that section Civil Courts are pre- 
oluded from entertaining a suit [n respect of the settlement of any reat 
under sections 194A to 104F of the Act. 


The effect of section 104H ls that the failure to get the entry cancelled 
by a suit under that section on the grounds specified thereln precludes 
the Civil Court from entertaining and giving effect to any plea which 

, Would have the effect of Ceclaring that the amonnt of rent was not 
correctly seitied under sections 104A to 104F. 

By section 104A (3) the settlement roll prepared is to show not only the 
&amodnt of rent settled but the name of the landlord and of the tenant 
whose rent has been settled. 

ons 104H and 10:J speak only of the entry about therent settled. 
-They do not refer to other entries In the rent rollor in the record of 
rights. The entries in the record of rights other than the on relating 
to aniount of rent are not conclasive, 


In settling rents for tenures under sections 104A to 104F the Revenue 

. .. officer is required by the proviso to section 104A (1) to have regard to 

i the principles lid down In sections 6 to 9,.52 and igr of the Act, 

Section 6 deals with permanent tenures existing from the time of the 

permanent settlemett, Section 7 deals with tenures the rents of which 

are liable to enhancement. lt lays down that the rent of sacha tenure 

is to be enhanced subject to any contract between the parties. 

~ Section 8 deals with tha power to order gradual enhancement. 

Section 9 lays down the perlod for which the rent cannot be again 
enhanced, - , 

Section 52 of the Bengal Tenancy Act does not touch contractual rights, 


~ 
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Res jadicata—(Contd ) : 

Section 191 of the Bengal Tenancy Act does rot empower the Revenue 
Officer to ton ch contractual rights acquired before the Act. 

Section 104(2) of the Bengal Tenancy Act read with section 192 of the 
Bengal Tenancy Act does not empower the Revenue Officer to disregard 
the terms of contract entered Into before the Act. 

The Revenue Officer in settling rents under sections 104A to 104F has no 
power to touch contractual rights acquired before the Act. 

By section 104], the amonnt of rent is to be deemed to have been correctly 
settled within the meaning of the Act. Any rent settled by a Revenue 
Officer ignoring contractual rights cannot be deemed to bave been 
correctly settled under tbe Act If in settling such rent he abrogates such 
contractual rights and thereby exéseds his powers under the Act. It 
cannot be presumed thatthe Revenue Officer in settling rent of the 
tenancy in question touched or Intended to touch the contractual 
right. I ; 

By section 103:b} of the Bengal Tenancy Act entries in the record of rights 
other than the amount of rent settled ara to be presumed to be correct 
until the contrary is shown. 

The words "Sikhasti" and “Payasthi’’ mean disfunction and fuoction of 
land by encroachment or recess ol a river, that is to say, diluvion and 
alluvion. The word “Sikhastir Payasthl" means reformation in siis and 
the word “Lakta Payastbi" means accretion, 

A patni patta contained inter alia the following clauses “profit and losses 


In consequenoe of. drought or inundation, death, abandonment, waste, . 


desertion, production or non-prcduction, destruction by Insects, deposit of 
sand, payment or non-psyment, possession or dispossession, alluvion 
(Payasth!), dilnvion (Sikhasthi), etc, shall be yours; never on any 
account whatsceve: shall you or your heirs or repreesentatfres be com- 
petent to claim any reduction of rent, however little, and we or our heirs 
and repre sentatives shal] oot, on any acccunt, be entitled to demand any 


additional rent over and above the fixed rent; H we or you do so, it. 


will bs rejected " Some portion of lands covered by the patni patta was 
subject to the effect o£. fluvial action at the time of the putni lease. On- 
a contention that ths words “Payasthi'’ in the lsass was limited to 
reformation in sits only and not to future alluvion s 

Held, that the word “Payasthi’’ includes accretions as it was natural that 
the parties would take Into oonsideration the effect of fluvial actions 


upon the lands covered by the putni in future and make provisions for, 


future alluvion and diluvion. 

Held further, that the covenant relates to the rent reserved for the lease, 
It affects the value of the leasehold as well as of the reversion and it runs 
with the land and the successors-in-title of the covenantess and cove- 
nantors are bound by it. 

The fessee's right to bold future, accreticns as putoldar is a statutory right 
arising out of his right to hold the Asli land on the basis of the leas, 


The Zamindars’ claim for additional rect for accretions and the putnidars! ° 
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Res fudicata—(Ce»ia.) : 
Habllity for it are statutory. The putnidars! right to get abatement on 
account of dilnvion and the Zemindars’ liability to grant suoh abatement 
are also statutory. 
Henderson, F. When it ls known to both the lemor and the leseee that 
a considerable portion of the land demised is actually in the bed of the 
river at the time, such an Important fact will ordinarily be set ont in 
the document in plain terms. Midnapore Zemindary Company 
Limited v. Chandra Singh Dudhorla ete «se 
Decree passed in a representatire sult by one of more of the 
reversioners on behalf of and in the interests of all the reversionars ; see 
Hindu widow fau 
———— — — —ssue of notice under O, 21, R. 22 of the Code of Civil 
Procedure— Plea of limitation taken after date of appearance ; ser 
Execution ' ` 


D 





Record-of-rights recording the tenant as permanent tenure- 
holder —Sult under section 106 of the Bengal Tenancy Act for removing 
the word ‘permanent’ —No application for correcting the record; see 
Ejectment - 
———- , principle of, has no application ín cases where no objection has 
been made under section 111 of the United Provinces Act—Collector 
does not function as a Civil Court ; see Partition us 


Reventio —/ncome tax—Cefee grown outside British India—Green cofee 
cured and then sold in British India~ Procesds retained there — 
Whether income accruing within British IndlamWhether exempi 
Jrom tax—Indian Income Tax Act (XI of 1922), section 4. 


An assesses was the owner of and worked cafies estates in a state outside 
British India, malintalolog mn office on the estates for the supervision of 
the labour which he employed In respect of them, At a place within 
British India be recruited most of the labour and purchased materials 
and equipment which he had sent from there to the estate. The crops 
Wee beought to that place within Eritish India in their raw state, and he 
had the raw coffee cured for payment within British India where also he 
sold it through his agents and realised and retained the proceeds. He 
kept’ a separate staff In British India for the operations which he con- 
ducted there, All the operations connected with the cultivation of the 
ccffee plants and the oollection, transport and sales of produce were 
controlled from within British India. All the accounts were Incorporated 
in a consolidated profit and loss account kept in British India, The 
assesgoc'oontested an axsessmect made npon bim on an income which was 
computed as bis profits from the "business" of growing, curing and 

. ' selling coffee for profit z ` 
Hald, (1) that the assesses was carrying on a “business” within the meaning 

of sections 2:4) and 10 of the Indian Income Tax Act inasmuch as tha 
profit which he dectred from his land was derived from a business, It 
was impossible to regard the green coffee itself ag Income within the 
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Revenue —(Contd.) : 

meanlog of the Act, oc arbitrarily to divide into two parts the business 
operations, which must be regarded as a whole. 

Quare: Whether the Income In question accrued within or without British 
India, and 

Quare further, whether, in deciding that question, the fact that the coffee 
was grown without British India is or is not a material factor. 

Held, (a} that, assuming the assessec'a income to have accrued without 
British Indis and the second proviso to section 4(1) accordingly to be 


applioable, the zssossee must in any case be held liable to tax under . 


section 4(1), by reason of the fact that the Income was recelved by him 
originally, and as income, in British Indis, and that no part of the income 
in question was exempt from taxation by viriue of the second proviso to 
section 4(2. The Commissioner of Income Tax, Madras v, 
Diwan Bahadur $. L. Mathias - 
Revenue Court, if cao try a suit under Bengal Rent Act 18:9—Land at tho 
time of salt was being actually ased for non agricultural purposes ; see 
Jarisdiction - 
—— — Officer in settling rents under sections 104A to ro4F, Bengal 
Teaancy Act has no power to touch contractual rights before the Act; 
ses Res judicata ec 
Revenue Salo Law, Sec. 37—Putn| tenure—Cbarges on Putnidars’ 
interest cease and determine on the annulment of tenure ; see Land Tm 
Reversioner, actual, if bound by the consent of his father; ses Hindu 
widow - 
ee n , actual, if eatopped from suing to recover property allenated by 
the deceased widow of the full owner—Father as immediate roversioner 
concurred in the allenation— Land transferred to fatber ; ate Hindu 
| widow : T 
Reverstoner, interest of, lf can be transferred, before and after the passing 
of the Transfer of Property Act, 1E£2 ; see Hindo widow ... ane 
» nature of interest of, In Bengal; see Hindu widow bee 
-~ when can challenge the alienation by Hindu widow; see 
Hinds widow os T- 
Reversioners’ consent, i£. eifective— Object. of transfer of Immovable pro- 
perty by Hindu widow isto divide the reversionary estate among the 
reversioners during tbe life time of the widow and to deprive the would be 
reversioners ; see Hindu widow eie (id 
Reversionary right, if affected— Hindu female sulog only in her own interest 
and not as representing the reversionary beirs—ludgrmeni given against 
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the Hindu female ; see Immovable property e^ T 
Revision, application for, if mala fice—Another remedy open to the une 
succesaful party ; ses Limitation eos 


——— — p Bengal Agricultural Debters Act (Vil ef 1996 B. C.), Section 
40— Appellata Officer, if a Ail Court—Letters Patent, clause 16— 
Revision——Ctcil Procedure Cede (Act V af 1908), secties 115. 

An appellate officer appointed under section 0 of the Bengal Agricultural 
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- 


Revision —6(Conid.) i E 
Debtors Act of 1935 is not a Civil Court within the meanlog of clause 16 
of the Letters Patent. 

So an application tn revision under section 115 of the Code of Civil Pro- 
cedure against an order of such appellate cfficer is not maintainable. 
Md. Abdulla Shah Chowdhury s. Giridhari Lal Mundra 

—— — — Order rejecting the petition ~of the decree-holder praying for 
striking off the execution case for non-satisfaction after the sale was 
held but the bid was not accepted by the Court; see Execution 
proceed fag - ivi 

Right to claim compensation—Widow of deceased bin remarrying 
before the order of distributlon of compensation; gee Compen- 
sation Vi vee 

Ryotari Settloments—Regulation IT af 1263 and Vll of 1822, prowistons 
of — Ryotart settlements concluded by the Collector, but not confirmed 
by the Board of Revenue, tf binding on the Government—Gowe:nmant 
Officer exceeding kis authority in dischargs ef his duties, if binding ox 
Government, ` 

Regu'ation VIL of 1823 was originally Intended for the retenue settlement 
of the ‘caded and conquered’ provinces. 

^ Sections IV, VII, YHL XAXVI, XXXIX of Regulation H of 1793 do not 
necessarily imply that a particular settloment of Khas land of Govern- 
- | ment made by the Collector is not binding on the Government till his 


act has béea expressly confirmed by the Board and till such ooofitma- -. 


ton the settlement concluded by him is In che eye of law in a nebulous 
` state. i 7 78 
The effect of Regulation II of 1795 is that the Board of Revenue bas 


Paar, 


general superintendenos over Collectors who are to act according tothe ~~ 


Instructions of the Board. 

According to section IX. second of Raguietion VH of 1822 and the 
statutory rules made uade: section X, first of the said Regulation the 
gotai settlements concluded by the Collector, unless confirmed by the 
Board of Revenue are not binding on the Government. 

If a Gorvernmeat Officer exceeds his authority in tbe discharge of his 
duties, his acts are not binding on the Government unless ratified by pro- 
. per authority. Brojesh Charan sen v. The secretary of state for 


India in Council is 2 e 


Sale, setting asides of —Clyil. Procedure Code (Act V of 1908), O. ar Rr. 69 


(3), 99 - Waiver and adssission, distinction between— Attackmeni, . 


object of— Waiser of necessity for a fresh sale proclamatlen— Right 
to object to trregulariites in attachment—Sale proclamation — De/oc- 
tive contents. 

- . Under O. a1 R. 90 of the Code of Civil Procedure, 1908, It 1s necessary, 
In order to have the sale set aside, to prcwe(a) material irregularity or 


e fraud in-publishing or conducting the sale, and (b) tbat the applicant 
has sastalned substantial Injory by reason of such irregularity or 
fraud. i 


a, 
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Sale —-(Centd.) i 


The main purpose of attachment s to prevent the transfer or charging of 
the property attached by the judgment-debtor. 

There is a distinction in law between wairer and admission ; in the oase of 
waiver, a person Is not to be held to have walved a right of which he was 
reasonably ignorant, but in the case of a representation or admission 
which 1s acted on the party making it cannot plesd ignorance unless it ts 
induced by the other party, for, if be does not choose to enquire before- 
hand, he takes the risk of error. 

The material part of the fadgmant-debtor’a petition, which was replaced 
In almost Identical language in the three subesequent petitions, was as 
follows ; 

“Another date may be fixed by allowing one-month's time for payment to 
the deoree-holder after securing money. Tho sale proclamation has been 
properly served. Ifthe money is not pald on the next date fixed, the 
sale will take place on the strength of the proclamation. No fresh pro- 
clamation will have to be issued’. 

The fudgment-debtor obtained on the strength of these representations, 
an extension of time for payment of the decretal amount on four 
ocoasions. i 

Hence the JuJgment-debtor, In the first place waived the necessity ofa 
fresh sale proclamation and in the second place, he represented and 
thereby admitted that the sale proclamation had been properly 
sarod. 

As to the sale proclamation, tbe Subordinate Judge found tbat the 
contents were defective, in that the description of the acad was 
Insufficient : 

Held, that, in the circumstances of the case, the waiver of the ms fer 
a fresh proclamation necessarily implied a walrer of objection to any 
defect appearing on the face of the sale proclamation. 

Tho Irregularities found by the Subocdinate Judge were : 

(a) the Subordinate Judge ‘had grave doubt of tbe truth of the ee 
report of the peoo, 

(b) tha copy of the attachment order was affixed at D. which was on 
different Tonzi and 

(c) that nocopy was sent to tbe Collector of the district, in which parts 
of Tons! were situato 1 

Held, that the waiver of any necessity fora fresh sale proclamation would 
not imply a walver of the right to object to any of the three irregularities 
in the attachment found by the Subordinate Jndge. 


That these irregularities did not so materially affect the oii an the 
sale day as to justify the setting aside of the sale. These proceedings 
extended over several months, and any effect of the Irregularities ln the 
attachment on the actual sale was highly problematical and remote and 
was insuffolent to form the basis of the substantial injury which the 
fudgment-debtor required to prove, Raja Shyam Sandar Singh v. 
Kehirag: Agarwala. T z 
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Salo, setting aside o/—Cisil Procedure Code (Act V of 1908) Order 21, 
rule 89 -Order setting aside a sale — Yuwigrsent-deblor depositing. the 
ameuxt specified in sale proclamation ani five per cont but moi 
poundage se, 

Under Order 21, rule 89 of the Code of Civil Procedure it Is not Incumbent 
on the Judgment-debtor to pay ia the poundaga fee as a condition prece- 
dent to the sale being set aside. : 

So an order setting aside a sale when the amount specified In the proclama- 
tion of saleand a sum equal to five pec cent of the purchase money 
has heen pail by the judgment-debtor into Court, Is a perfectly 
valid order. Gopal Chandra’ Chanda s. Gobardhan Chandra 
Chanda. : war x. iis 

— , setting aside of—Civil Procedure Code (Act V of 1903), Order at rule 
80, application under—Decretal amount paid to decree-hold*rr out of 
Court and compensation only to be paid to auction purchaser, deposited 
in Couri—Such disposit, if galid —Sale, if can bs set aside. 

Order 21 rule 89 sub-clause (b) of the Code of Civil Prooedure provides, 


that the judgmant-debtor ig not bound to deposit any amount which may . 


have been recelved by the decree-holder since the date of the sale 
proclamation e e ` 

So where {t appeared that after a sale the jadgmsnt-dabtor discharged 
the decretal amount In full out of Court to the decree-holder and 
deposited fire pec cent of the purchase money to be paid to the 
petitioner : 


Held, that the juigmeot-lebtor was entitled to have the sale set aside 


by an application under Order a1 rule 89 of the Code of Civil Pro- 
cedure Mahéndra Chandra Das s. Parashmani Dasya Sage 
——, stiling aside ef—depostt of decreitsl amouni—Depesit short of the 


decreis] ainount—Hign Court Civil Rules and Orders, Rule 760 —Duty - 


of Sheristad ar. 


In view of the terms of rule 760 of the High Court Civil Rules and Orders . 


it ls the duty of the Sherlstadar to ascertain that the amount tendered 
was correct i 

“So where after a sale held lo execution of a decree the judgment-debtor 
deposited the decretal amount In Court but the mid deposit was found 
to be short by one rupee and the judgment-debtor paid the amount when 
the mistake was discovered 1 . 

Held, ihat the short deposit being due to an error on the part of the Court 
official, the sale should be set aside. Suresh Chandra Singh s». 
Jnanendra Nath Singh. one 

Sarasari jote meaning of ; ses Ejectment “ie a 
Scheme of arrangement—Alteration of dates for payment of remalning 
calls—Forfelture of shares for non-payment of calls oa the substituted 

-  datesis lira vires; see Company dus s 
of arrangement, provision in, for dates for payment of remaining 

calls— Resolution of directors altering dates for peyment—Alteration 
Invalid ; see Company 


ie 


aay ; m 
- + - 
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Scheme of arrangement drawn up in respect of Company -and coafirmed by 








Court, eifeat of ; sss Company s g ove ote 

- of arrangement drawn up in respect of Company and confirmed n 

Court, how varied ; see Company - i : p" iii 
Self=-acquired andaot joint family probet = Amin of *property by & 
member of folat family ; see Intestato succession - ase 
Service nuder the Crown, nature of ; ses Damages, sajt for iai u^ 
Shares, forfeiture of—-Teohnicalities to be striclly observed ; see 
Company oon ses 
Shebait, allenation by, whon valid ; see E EE, iid ʻi 
— ——, monetary help given to, by the person nominated by him—Tren- 
saction, tf sale and valid ; see Endowment — ses 

y Whea can relinquish the shebiltship la favour of the successor ; see 
Endowment - en 


Shobaitship, when caa ba rellaquished by shebait fn favour of the successor j 
aee Endowment en 


Sheristadar, duty of—Decretal amount, deposit of; see Sala, sting: 


aside of "E our 
‘Sikhastl’, meaning of ; see Res judicata . v a 
Sikhastir Payasthi, meaning of ; see Res judicata ss A 


“Specific movable property, decree for delivery of, which can be cnforced by 
the method prescribed by order 21, rule 1t of. the Code of Sirik Proce- 
dure, when can be passed ; ses Execution. ` "TX ae 

Specific Rellef Act, Section 42—Declaration of right without seeking 
recovery of possession —Poessesion taken by defendant —Property pnr- 
chased fn rent execution sale ; see Salt, withdrawal of "T ges 


Statement of a witness as to the fact of an identification held *ata village 
before the Polke bnt not at the Thana ; see Admissibility in 





evidence "T - 
Statute, fiscal, how constracted ; ste Administration Salk ev ses 
providing a remedy for breach of duty Remedy pecaliar to statute— 

Sult by individual ; see Damages, suit for m ove 


Strangers, Hf entitled to recover the sum—Stipulation in an Ikrarnama by a 
son, a donee under a deed of relingulshment by Hindu father, for pay- 
ment of sums of money to sons of the concubine of the father (strangecs); 
see Trost f - wes 


Substituted security, principle of and the right of charge-holder to follow 
the subject of Its pledge in the new form is applicable to cases where the 
conversion of the security becomes blading on ths oharge-holder by 
operation of law ; sse Execntion we ou 

Succession—PresumptionNoa-taluqdar! property belonging to same 
family— Customary devolution of talugdari estate upon single heir ; see 





Taluqdari estate sis ose 
—— to “the office of Mohant, how felit see Religious 
lustitudon | ITA “ar 


3 
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^ 


Sticceasor of Mohant, lastallatio: of—Coafrmation by Bhek does not Involve | 


anything In the nature of aa electloa oc resolution; see Religious 





Institution "T "T 
77 — of Mohant, installation of—Confirmation by Bhek, how sigaified ; 
' ‘sde Religious Institution ius n 


Sult, maintainability e/— Promissory nsfe in favenr of managing agents of 
a Banh—Promissery note transferred io plaintif'—Helder ef promis- 
tery note. 

The defendant borrowed moaey from the Natore Bank ‘and Rica Mills 
Limited and executed a promissxy note io favour of the Managing 
~- . Agents of the ssid Bank and Rics Mills. Thereafter the promissory note 
was transferred by the Bank to the plaintiff, the endorsement being 
made by its principal officer. On a sult by the plaintiff ! 
Hald, that the Managing Agents ware not holders of tbe promissory note 
but the Natore Bank and Rice Mills were the holders and the plaintiff 
‘was eatitled to sue on the promissory note, Hem Nalini Debi v. 
Nisith Nath Kundu on (is 


— — maintainability o/—Suii fer partition by a purchaser of small" 


portion of joint Hindu family property from one of the co-owners. 

A purchaser of a smal! portion of a jolot Hindu famfly property from one 
of the co-owners is entitled to get a partition only of the land purchased 
by him when it cannot be shown that the othar side would bs in any way 

prejudiced ox inconvenienced. Tarini Charan Chakerbutty v. 
Debendra La! Day vis sks 

———, maintainability of Suit lo sti aside a sale on the ground af fraud 
and irregularity in the matter of publishing and coudwcting a sale— 
Cletl Procedure Code (Act V af 1908), erder 21, rule g2. 

A sult to sot aside a sale on the ground of fraud and irregularity "in tbe 
matter of publishing and conducting the stle Is barred by the provisions 
of order 21, rule ga of the Code of Civil Procedure, the remedy being 

. to institute a proceeding under order 21, rule go of the Code of Civil 
i Procedure. Satish Chandra Poddar s. Makbelall Talukdar — .. 


withdrawal efv- Payment of cost, condilion procedeni—Coat paid after 
institution of subsequent auit — Su'sequsni ruit, if bad—Nen-service of 
netice, if connotes frand—-Specific Relief Act (lof 1877), section q1— 
Civil Precedure Code (Act V of 1908), avctions 144 and 151 and 
erder £3. 

Sections 144 and 141 of the Civil. Procedure Code have no application to 
a case where the defendants’ case was that they toak possession of the 
property in sult having purchased it at a sale In execution of a rent 
Osoron.. 

In euch a case the plaintiff is precluded under section 42 of tha Specific - 
Relief Act from getting any declaration of right without seeking the 
further rellef of recovery of posscssion. 


Noa-payment of costs as a condition precedent whero no date Is fixed for 
such payment doeg not render a fregh sult had ad initio and the payment 
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af costs subsequent’ to the institution of the sult would” cura the 
irregularity, - A 
Non-service of notice does not necessarily connte fraud. l 
The decree in a previous suit for rent against the plaintiff. on the specific 
allegation that the property in sult formed part of a tenancy binds the 


Plalotiff and unless such a deoree is set aside cn the ground of fraud, 


a sabsequent sult for declaration that the propecty n sult does not form 
part of the tenancy is not malntalnable. Sagareswar Chattaraj v. 


Babalal Chattopadhaya one t 
= by a purchaser of a small portion of joint Hindu family property from 


one of the co-owners, if maintainable ; see Suit, maintainability of — ... ^" 
— — fer rent — Reni reduced by compromise in a previous rent. suii—Such 
compromise, if requires registration and if admissible in evidente— 


Transfer of Preperty Act (IV of 1882 as amended by Act XX sf 1939), 
sections 534 and 107—Transfer of Freperty Act, section 53A, Uf 
retrespeciioe — Indian Registration Act (XVI of 1908), section 49. 

A sult for rent of a Patol Mahal was compromtsec In 19£0, the petition of 


compromise stating that as: Rs. 23 out of the Jama of Rs. 117 was ` 


unrealtsable, : the „parties fixed the rent? at Rz. 94 ^ per year. The sult 
was decreed at that rate; and thereafter from 1920 to 1929 rent was 
paid at Rs. 94 per year, The Eee of OI Pr ONG was not, however, 
registered. 

In a subsequent MENS of rent at Rs. 117 per year, the defendant 
wanted to rely on the petition of compromise in the previous sult and 
the subsequent rent receipts ‘fór establishing that Rs. 04 was the annual 
rent payable i: 

Heid, that in so far as the petition of compromise purports to reduce the” 


rent from Rg. 117 to Rs. 94, [t is, in fact, a leams at an altered rate,. 
and requires registration under section 107 of the Transfer of Property 


Acts 
That Section 53A of. the Transfer of Property Act (which was !nsertei 


in the Transfer of Property Act by Section :6 of the Transfer of " 
Property Amendment Act, XX of 1999) was not retrospective and — 


did not apply, and therefore the petition of compromise is not 
admins} ble under the proviso to Section 49 of the Indian enero 
Act, - 


683 


* 
V 
` 


Ls 
^ 


That it is noe also admissible under the Jaw as It stood bafore the introduc- ` ` 


tlon of Section 53A of the Transfer of Property Act, as tbe doctrine of 


pert performance could not have been applied so as to override the 
express provisions of Section 107 of the Transfer ot Property Act. 


“That as the petition of compromise i not admissible in evidence, tho 
rent receipt would also not be admissible to show reduction of rent, as 

g under Section 107 of the Transter of Property Act, the rental cond not — 
be reduced either by an unregistered instrument or by an oral agres: 
ment. Roy Bahadur Mobendra Narayan Roy Chowdhary v. 


Prafulta Kumar Gupta C a 
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fult to set aside a sale oo the ground of fraud and Irregularity in the matter 
of publishing and conducting the sale is barred under O. 31, R. 92 of 
the Coda of Clvil Procedura —Remedy to lostitute proceeding under O. 
21, R: 90; see Sult, malataloabllity of ea - 

Surety, disckarge of- Surety, if has abeoluts right to get a dis: kargs— 
Fewer of Court. 

A surety to an administration bond has notan absolute right to obtaln a 
discharge from his bond although In suitable cases the Court has power 
to grant relief. Prohind Chandra Farical v. Paran Chandra 
Parical ive sas 

———- to an administration bond, if has absolute right to obtain a discharge 
from bis bond— Power of Court ; see Surety, discharge of ... me 
Surrender by Hindu widow to next reversioner — Principle : see Hindu 


“an — by Hindu widow to next reversioner, when valid; see Hindu 
widow soe oor 


Suspension, improper, effect —Servints right ; see Damages, sult for 
Talukdar] extats—Custemary devolution of estate upon single heir—Non- 
talugdari property belonging to rame family— Presumption that geseran- 

od by same rule of succession. 

If immoveable property forming part of a taluqi Is governed by the custom 
of single heir succession, there la no prima facis rexson why immorsable 
property not comprised in the taluga should follow a different rula. 
It must indeed ba takeo as a settled rule that, whereas the entry of a 
talnqdar in list 2 prepared under section 8 of the Oudh Estates Act, 1869, 
of the taluqdars whose estate according to the custom ’of the family 
ordinarily descends upoa a slagle heir is conclusive evidence that his 
taluqa is governed by the rule of devolution upon a slogle beir, it ralees 
also a presumptioo, which may be rebutted by evidence proving a 
different rule, that tbe family custom applying to a talaga govern also 
the succession to nonstalugdar! immovesble property. The above 


PHoclple is applicable also to moveable non-taluqdari property so that it,- 


too, Is governed by the custom applicable to the taluga if there is no 
evidence to prove a contrary custom. 

The oliject of section 7 of the Act of 1869 is to ecable the taluqdar to 
ensure that heirlooms mentioned in the Inventory made by him under 
the scotion shall pass along with the estate in all circumstances, bat it 
does not warrant the Inference that the legislature Intended that the 
descent of moveable property, for which no Inventory was made, should 
be governed by the ordinary aw. Rani Huzur, Ara Begam v. The 
Deputy Commissioner, Gonda we eae 

Tawfiatnama—Crestion of wakf -Sunit by some members of the wakis 
family claiming prefis as secular ~ Suit compromised by ag: sement — 
Efect of such agresmani—CGrant of successive. life estates ~Kahomedan 
Law. j 

A Tawlatnama was executed by almost all the members of a family 


purportiog io creato a wakf in respect of some properties, A was ` 


m 
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TawBatnama—(Coxtd ) : 


appointed the first matwall, The purpose of the wakf was to provide for 
the wakifs and thelr descendants, and the ultimate gift to the poor and 
the destitute was illusory. A thereafter created another wakf in respect 
of his self-acquíred properties with the same purpose In view. On 
relinguishtment of office by A, his soa became the matwall of both the 
wakís. - A soit was instituted by some members of the family against A. 
and his son as principal defendan's—the other members of the familly 
were made p:e forma defandants—claiming profits of the wakf properties 
on the footing that the properties were secular and A and his son were 
managers. The suit was ultimately compromised on the basis of an 
agreement amongst the parties to the sult, By the agreement both the 
wakís were admitted to be valid and binding and A's son agreed to pay 
the allowance fixed by a family council to some members of the family, 
The agreement furtber provided that on the death of a member the 
allowance payable to him was to be distributed amongst hls or her 


heira and residuaries ia such proportions as the family council would 
determine. = ' 


Tho predecessor-in-Intere st of plaintiffs, according to the terms of 
ageeement, was entitled to a monthly allowance of Rs. 1€7-8. He 
along with three other persons, entitled to similar rights to money 
allowance, borrowed money from ths Roys and mortgaged their right, 
title and interest and their share together with all the interest in the 
wakf properties, The mortgagens Institated a sult to enforce the security 
and obtained a decree; and in execntlon of that decree purchased the 
mortgaged properties, l : 

The Roys thereafter brought soits for posssesion of the share of the 
mortgaged properties purchased by them In execation of the mortgage 
decree. The sult was dismissed. On appeal to the High Court, the 
Roy’s claim for poesemion was dismissed but thelr right to recetre 
monthly allowance was decresd. The sald Judgment was affirmed by the 
Privy Council. e 

Thereafter the Roys instituted a sult for recovery of arrears of allowance 

: and was partially decreed. During the pendency of that siit the plaintiffs 
: brought the suit .for recovery of thelr alleged share of the arrears-of - 
allowance for a period partially oovered by the Roy's suit on the ground 
that the allowance was not transferable and that the Privy Council 
decision in Roy’s suit for possession of the share of the mortgaged 
property was not binding on them as they were not parties to that sult. 
On the contention that the right to regetve the allowance wasof a 


limited character, a life grant which ceased with the death of the preče- ] 
cessor-In-{ nterest of the plalotiffs : 


Held, that the right to receive the allowances peyable under the agreement 
was heritable and trarsferable and bad in fact paseed to the Roya: 
Held further , that the Privy Ccuncil decision in Nawab Khajeh Habibulla 
Sheba's cases [s rot res judicata bot is a binding precedent. 
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PAGE. 
TawHatnama ~(Coxid.) : 
The Mahomedan Law does not favour grant of successive [ife estates. ^ 
Khajeh Sajidaila v Hon'bis Licut. Nawab K. Habibullah — '... 471 
Tenancy, if permanent--Valnabls struatuzes Including a pucca wall and pucca —— 
bullding erected oa the laid with the consent of the landlord ; see ` 


Ejectment ses "T 4B1 
Tenant’s executlon of fresh Haballat dependent upon fresh assessment— 
Duties of landlord and tenant ; ses Ejoctmeat tae - 435 


Tenure —Bengal Tenancy Act (VIII of 1895), section 6, clause (a) and 
section 7—Tenureinexisterce from the time of the permanent settle- 
meni—Landiord, when entitled to enkancenet of rent— Contract 
between the pariies regulating the principle of enhancement, if to be 7 
given effect to. 

Ifa tenure is in existences from tbe time of the permanent settlament, 
the landlord is entitled toan enhancemen tof rent under clause (a) of 
section 6 of the Bengal Tenancy Act if he proves that enhancibility is 
one of tbe Incidents of the teuure ; and if there is no contract to regalate 
the principle oo which, or the amount by which the enhancement is to 
be given, the case would come within either of the two methods of 
assessment of rent prescribed in section 7 of thé Bengal Teoancy Aci, 
notwithstanding the fact that :he teaure is In existence from the time of 
the permanent settlement, 

But, lf the tenure has been held from the time of the permanent settlement, 
and if enbancibility is one cf the Incidents of the sald tenure and there ls 
at the samo time a contract. between the parties regulating the amount 
of enhancement or the principle of enhancement, that contract must be 
given effect to, and the two methods of assesament indicated in section 7, 
which section is expressly made subject to any contract between the 
landlord and the tenant, would not be the proper methods to apply. 
Sreomanta Narayan Serkar v. Maharaja Srish Chandra 
Nandi T "T 120 

— ——— in existence from the time of the permanent settlement-—No contract 
to regulate the principle ou which, or the amount by which the enhance- 
ment is to be giran Bengal Tenancy Act, ssctlon 7, applicable ; ses 





Tenure 2 ene eon 120 
Tenure-holder under Bengal Tenancy Act ; see Lease - T 539 
Tenure-holders, privilegó of, oi not being lable to pay more than the ` 

customary rate, i£ lost in the scheduled districts ; see Jurisdiction om 381 
Thak map—Evidence of possession at the time whea itis made—Evidence of ` 

title f we Admissibility «e aoe 293 
Time for renewal of lease, when runs — Execution of fresh Kabuliat by tenant 

dependent upon fresh assessment by landloré ; se Ejectment ^ 43t 
Transaction, if sale—Monstary help given to:the shebalt by the person 

nominated by bim ; see Endowment "T - £30 
ERES , f valid— Monetary help given to the shebait by the person 
nominated by him j see Endowment T e > 239 
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Transter, if valid—Cade of Criminal Frecedure (Act V af 1508), section 476, 
application under-Application rejected by Kiimsiff Appeal to the 
District Judge - District Sudge, transferring the case for hearing by a 
Subordinate S udge— Such transfer, if valid — Civil Courts Act (XLU of 


1887), section 23—— Transfer to a Magistrate not having furisdiction, 
tf valid, 


An application under section 476 of the Code of Criminal Procedure was ` 


rejected by a Munsiff Thereupon an appeal was preferred to the District 
Judge, who transferred it to a Subordinate fudge for hearing. The 
Subordinate Judge reversed the order of the Munsiff and mada a 
complaint to a Magistrate, who had apparently no jurisdiction to try the 
complaint ; 

Held, that the District Judge had jurisdiction to transfer the appeal ander 
section 22 of the Civil Courts Aot. 

Held elso, that the Subordinate Judge was only entitled to forward the 


complaint to a Magistrate having jurisdiction to try it. Chandra 


Kamar Home v. Gopinath Kar sii me 
—— —— of riparian villages and char lands from ons District to another ; see 
Admissibllity e = 


Transfer of Property Act, section 6—Interest of hefr-at-law in the estate — 


Frcperty which may be transferred ; ses Intestata succession... T 


(et ee 








, section sgA, if retrospective—Regtstration Act, 
section 49 proviso — Petition of compromise by which rentof putni was 
reduced, unregistered ; see Sult for rent T vee 

———— — — — — , section 70—Acceasion to morigaged property — 
Mortgagor's title perfected by adverse possession — Mortgagor owner of a 
share of mortgaged property at the time of mortgage—Mortgagor owner 
of entire property at the time of sale by reason of adverse possession ; ; 194 
Mortgage w 

ee ee, secton 106—Notice making it quite clear that 
the plaintiff intended to take possession of the whole of a jama ; sse 
Eject ment eae 

, section 1c6— Notice to quit-— Mistake In the 

description of land ; sre Eject mant ove -— 

, section 106 — Object of notice ; see Ejectment ... 

, section 107 —Petitlon of compromise by which 

reat of putal was reduced, if to be registered ; see Suit for rent ae 

——— s section 107= Rent, lf can be reduced either by 

unregister ed instrument or by oral agreement ; see Suit for rent T 

———, section r14À —Leass mainly for the raising of 

tea crops, a lease for agricultural purpose —Lesaee not to extend tea cnlti- 

yation without license from Ten Control Board ; see Lease u ses 

» section 114A, analysis of ; ses Lease 

Trespass, dons fide, and wanton trespass, if can now be maintained ER to 
definition of mesne profils given in the Civil Procedure Code ; see 
Meosae profits. > ad ‘<a 
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Tribunal -Presideat of the Improvement Tribunal ; see Apportionment =... 

Trust, creation of—Dssd of relinguishment by a Hindu father —Gi/t in 
favour of one son—lhrarnams by the son —Stipulaiion for payment of 
sums of money to sons of tha concubine of the father—Such son, if 
entitled to recover the sum — Condition of itaat, when fulfilled. 


A deed ofrelloqnishment was exscuted by one S, a Hlodu father relia- 
quishing all his properties in favour of U, one of his two soas, who were 
also parties to the deed. In one clause of the deed, ii was agreed that 
U would fulfil all the conditions mentioned in another contemporaneons 
deed described as anikrarmama executed by U alooe. By oneof the 
clauses of that "Ikrarnama! it was stipulated that U would pay a specified 
sum Gf money to the two sons of his father by a Mahomedan coacublae, 
on thelr attainining majority and “ provided they remain obedient ". 
It was farther siipu’ated that a village Ma-hiapur or a similar one shoald 
be delivered to J., one of. the aforesaid two sons by the Mahomedan 
concubine, J bronght this anit for recovmy of the sum stipulated by 
the fkrermama as also for recovery of possession of the village according 
to tho terms of the deed : 


Held, that the effect of the terms of the ikrarnama was to create a trust in 
favour of J, enforoeable at his Instance : TUER 


- 


- —— 


Heid further, that the fact that the plalotiff, J did not coma to pay oertain 
compliments tothe defendant on the oocasion of some Hindu festival 
does not oonstitute any violation of the condition “its ai” i s, 
obedience under the terms of the deed. Rana Uma Nath Bakhsh 
Singh v. Jang Bahad ur 


Underetenure, decree for enhancement of rent of, if can be passed. without 
considering ths question of customary rate ; sre Jurisdiction... 
———, rent of, how enhanced ~Bengal Rent Aot, 1859~ Grounds ot 
enhancement ; see Jarlidictioa - 
United Provinces Land Revenue Act, section 111, scope of; see 
Partition 


aoe 2er 


» sectlon 433(k)-'" Partition ” 
and *' Union of mahals "' ; ses Partition ET M 
—— ——— ——— ——— ————, gation — 253(k) - Question 
affecting a partitioa which might have been raised in partition proceeding 
not raised and partition completed—Parties to partition, if can sub- 
sequently raise such question in a Civil Court ; ses Partition... T" 
—— — — —— —— ———— ————, seciion 252, does not require 
previous consideration of the question of res judiogta ; see Partition =... 
Unnatural offence, offence of, is not a continuing offence; see Charge, 


joinder of one soe 
'Uttaradhicari' and 'Warris hays same meaning and connotation as “heir ; 
ace WII 


sve **5 


Valuabje structures including pucca wall and £wecc building, erection of on 


the land with the consent of the landlord:by itself If permanent ; seq ` 


Ejectment 


a oqs 
tre 


^ 


28 


193 
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~ - Paar, 
Valuation-—Ceu?i-/eses —Court Fres Act (Vll of 1870), section 7(iw) (e}— f 
Court's power to correct saluation gut by Maint? - Objective standard— 
Suit er rectification of a solenama— Objective s*andard for such suits— 
Flaintif’s valuation to be takem as final in fhe absence ef objective 
standard, 

After the recent am endment of the Court Fees Act the Court. has power 
to determine whether the valuition made by tke plalatuf in a sult under 
section 7(iv) (c) ls arbitrary or not. But the difficulty in the exercise of 
that, power ls the absence of any objective standard laid down cither 
by the legislatore or by the High Court uncer the Suits Valuation 
Act. . A 

In a suit for rectification of Solenama on the ground of fraud or "amt 
mistake of the parties, filed in a partition sult on the basis of which a 
preliminary decree was passed, the plaintiff valned his relief at Rs. 101. 
In the partition suit the properties which wera the subject-matter of 
the partition were valued at Ils 24070 andin the plaintiffs share the 
value of the pr operties were about Rs, oœ. 

Held, that the value cf tle property which weuld be affected by the 
preliminary decree could not be taken as an objective standard for the 
purpose of determining the value of the rellef, the suit belng in substance 
to bave the adjustment of the sult by mutual agreement set aside, 

Held further, that In the absence of any other objective standard the 
pleintifi's valuation must be taken as correct and final for the purpose of 
the salt. Kdnallal Banerjee s. Satyabati Debi ix á 4*3 

—— —-  Mrthed of~ Prepimquiiy and easy accese—*Belting method’ — 
Written interrogatories to expert witness. 

A certain land, which was approached by whatis called a sewered ditch ' 
from street A and ‘also by what is referred to as a common passage from 
street B, this common passage not, however, skirting the plot along any 
of its frontages, but merely debouching on it at one corner, was acquired 
by the Improvement Trost. The President of the Tribunal valued the 
land asa third belt plot on street B, although it was sctually cut off © 
from street B frontage by a large piece of land in different ownership : 

Held, that the President should have wholly dizcarded all notions of the 
plot being a third plot on street D, and valued it according to its actual 
disposition at the materia] date. 

Propinquity and easy access, rather than frontage on street B, were the 
elements to be taken Into account In valuing the land 

, It was-an unusaal procedaro which the President of the Tribunal adopted in . 
putting written interrogatories to the expert witness for submission of [ 
written answers later on, Tho Secretary of pints for India in 


Council v. Bhupatinath Deb iex sià 
— —- , method HT and easy access—'Belting method’ ; ses 
Valuation 


Vesting, if supe ati of particular estate and disposal of ulterior 
_ Interest in an event which will determine the prior estate; see Will... 
. Breese amen in interest, whoo takes effect H e Will : ees - sb 


ep v 8 
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Paar, 
Vesting of beneficial Interest ln the case of Intestate succession ; see Intestate 
succesal on ove T 8 
Walver and admission, distinction between ; ses Sale, setting aside of s 145 
—— — by creditors of their rights - Company, if can forfeit shares; we ` 
Company - e ° 567 


W akt, creation of—Sult by some members cf Wakif's family claimiog profits 
as secular - Sult compromised by agreement'and wakf admitted to be 
valid ~ Grant of successive life estates — Allowance payable to some 
members of family by the agreement - Right to recelve the allowance, 
if heritable and transferable ; see Tawliatnama one - 371 


— ——, validity of—Undivided piece of land — Dedicated to be used as a 
cemstry or a pace to build a mesque— Tomb alreacy existing on a 
different parcel of land— Dedication of undivided share in the other 
parcel, tf invalid—Doctrins of Vushaa, to bs applied strictly. 


When an undivided piece of land is dedica'ed to be used as a cemetry ora 
place to bulld a mosque on, the dedication for constiuction and endow- 
ment of such a mosque or cemetry is invalid. But when a mosque or a 
tomb already exist oo a d.fferent parcel of land, if an undivided share of 
another property is dedicated for the upkeep of such a mosque, the dedi- 
cation Is not bit by the exception meationed aforesald. 


The doctrine of Mushaa has always been held to be unadapted to a pro- 
fressive state of soclety and an exception based on such docrine must 
be kept within the strictest limit, Md. Ayakub All ». Amir 


Khan ` one sai - 472 
Warrish’ ard ‘Uttaradbicarl’ have same meaning and connotation as ’heir’ ; 

see Will " a 550 
Widow of deceased workman remarrying before the order of -distilbution of 

compensation; if can claim compensation ; see Compensation T 467 


Wite's maintenance—Aweun?, the tan claim—Arrears of maintenance — 
Wife, when entitled lo suck maintenance. 


lt iP an error to ruppose that it Js to a starving maintenance that a wife fs 
entitled and that she cao claim only such amount, if any, which will be 
left as residua after all the comforts of the busband and his family are 
assured. She gets the maintenance as of right and gets it on such a 
computation as would enabla her to live consistently which her position 
as hec husband's wifo of the sme degree of comfort and reasonable 
luxury as she would hayo In ‘the husband's house for the deprivation 
of which, not she but her husband and his people were responsib’e. 
The fact that hex father is not a man of affluence ls neither here nor 
there. . 

A Hindu wile whose residence in her husband's house has been made 
impossib'e for no appreciable fanlt with which she can be credited is 
entitled to arrears of maintenance from the date of her leaving her 
husband's residence although she does not prove that she has incurred | 
debts in maintaining bermlf. Gajendra Nath Saha. Chowdhuri 
v. Sulochana Chaudhburani s -- 59 
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Wife's maintenance, amount of—Deprivation of husbend’s house—Wife 
not responsible— Wife's father not a man of affluence; see Wile’s 
e roa lotenan a oes on 
— —— maintenance, nature of ; ses Wife's maintenance T oes 
Will -- Creation of life interesi and further provision of absolute interest 
after the death of the life interes? helder— Estate, if vests in the holder 

af absolute interest om death of testator, 

When a testator crostes a particular estate and then goes on to dispose of 
the ulterior Interest expressly fn an event which will determine the prior 
estate, the words descriptive of such event occurring in the latter devise 
will be coustrued as referring merely to the period of the determination 
of possession or enjoyment under the prior gift and not as designed to 
postpoce the vesting. 

A will takes effect after the death of testator. 

The vesting In interest takes effect Immediately on the death of the testator 
unless a contrary intention appears In the will. 

J. left his estate by a will to M. bis widow giving ber only a life Interest 
therein. The wil] further provided that after her death his son H was to 
own and possess the same in absolute interest : 

Held, that the estate left by the testator | vested fp H on the death of the 
testator. Sisir Chandra Mattra v. Ajit Kishore Maltra "m 

— — Different clauses cannot in any way be reconciled—Last clause dealing 
with particular disposition of property shoald be taken to be the real 
intention of the testator ; see Will, how construed ate iss 

— — Gift ovar — Def'easance clause and a repugnant clause, distinction be- 
imeon and test o/—Exclusion of some of the heirs, effect of- Absolute 
estais af pues if can bo cut dewn to a life estate-—-Werd 
"mall, if confers an absolute interest an the legatee—Clear. and 


unambiguens dispositive words, if cum be controlled or qualified by a, 


general expression of intention. 


A gift over is not the sine gua nen of a defeasance clauso ; and there can. 


be a defeasance simpliciter. 

The distinction between a defeasance clause anda repugnant one Is some- 

times subtle, bat oos useful vest secta to be that where the Intention of 

di the donor or the testator ls to maintain the absolute estate conferred on 
the dones but he adds some restrictions in derogation of the incidents of 
such absolute ownership, the clause isa repugnant one and is therefore 
vold ; where, however, the intention expressed, or to be necessarily 
implied, is to exéisgrsish the absolute estate on the happeaing of a coa- 
üingency and where the effect of the termination of the sald estate would 
not be the viclation of any rule of law, the clause isa defeasanoo clause 
and would operate according to its tenor. 

Exclusion by a subsequent clause of some of the helrs of the donee or 
logatee, who has been given an absolute estate, an estate of inheritance, 
would not make the clause a'defeasance clause but only a repugnant 
one. 


An abwolyte estate of Inheritance can only, where there are ng expresa | 
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: P aar, 
Will -(Centa.) : 
words of conversion Into a Hfe estate, bs cat down to a life estate if the 
quality of heritability be destroyed, and that can be done by the 
exclusion of all the heira of the dones oc legatee then living 1 
The word '"Malk'" by itself, in the absence of an expression of intention to 
the contrary, would confer on the legatee absoluto interest . 


The coatrary intentton mast” be expressed in olear and unambiguous 
terms. 


Clear and unambiguous dispositivs words are not to be controlled or 
i qualified by any general exptession of Intention. Golak Bohari 
Mondal s. Suradhani Dassi ia 246 
—-, construction of—Creation of particular estate and disposal of ulterior 
Interest in an event which will determine the prior estate— Words descrip- 
tive of such event, construction of—Referring merely to perlod ‘of the 


determination Of possession or enjoyment under the prior gift-- Vesting 
not postponed ; : gee V ill one eee Ba 


-— , how construed ; see Will, construction of eve m 23 


—— , how to be onsirused—~Apparent inconsistencies —Atfembé to be made to 
recencile the m. 


~ 


In the construction of a Will, no part should be discarded and the WII 
as a whole should be construed. An attempt should be made to 
reconcile apparent inconsistencies ; and If the different clauses of the Will 
cannot in any way b» reconciled, reocurse must be had Ino the last 
Instance to the prinolpla that the last clause of the Will dealing with the 


particular disposition of property should bs taken to be tho real laten- 
thon of the testator, 


Where in a WII, the testator stated in the preamble that be was making 
disposition of his entire estate ; and In paragraph 1 that after his death 
all bis propertles would vestin his wife, that with regard to 8 annas 
share she would be compatent to sell according to her requirements bot 
US regard to the remaining 8 annas she would have no power to sell 
"the mmo or settle It at a les Jama, bat that in caso of urgent necessity 
she would be competent to sell any Mahal asa whole ; and in paragraph 
2 that his wife would be at liberty to devise to anybody sbe liked the 
property left by him; and the testator made no provision In the romalo- 
ing portion of the Will for the adopted son or any other relatlon on the 
contingency of his wife surviving him, or for devolution of any share after 
her death 1 
Held, on a construction of ds whole Will that the testator intended to 
give his wife absolute intqrest In the 16 annas of the properties on the 
oontingency of his wife surviving him, and the last part of paragraph 1 
which appears to cut dowa ths powar of allenation with regard to 8 Annas 
share was only a pious wish and nothing more. Mokshada Rantan 
Dutta v. Surendra Bijoy Dutta m i 22 
m, interpretation of - 'Heir', 'stiaradkicari", 'warrisk', meaning and 


implications of--Living person, if cam howe an ‘hetr’—Bequest, Uf fatly 
in the alarnee of keir. 
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Will - (Centd.) 

A person cannot be the heir of a living person [n the legal, technicel and 
correct sense of the word an “ heir comes into existence only oa the 
death of the ancestor and not before. 

The words  ''ntiaradhicari" and “ warris" have exactly the same 
meaning and connotation as the English word " Feir ” and the principle 
‘Nemo est haeres viventis! would apply to the worl “ uttaradhican ” or 
'" warris " as it would apply to the English word = heir ", — 

There are two cardinal principles to be observed in the consideration of 
wills, deeds and other documents, The first is that clear and uhamblguous 
dispositive words are notto be controlled or qualified by any general 
expression of Intention. The second 1s that technical word or words of 
known legal import must have their legal effect, een though the testator 
uses Inconsistent words, unless tbose inconsisten- words are of sucha 
natnre as to make it perfectly clear that the testator did not mean to 
use the technical terms in their proper sense. 

G, a Hindu testator governed by the Daybhaga School of Hindu Law, 
by his will, bequeathed a property to P, wife of his son K for life and 
thereafter tothe heis and successors of K—tke exact words used in 
Bengali being “ uttaradhicarl " and **warrish '". P had a daughter 
Hving at the date of the death of the testator bat sho predeceased P 1 

Held, that the bequest to the heirs cf K on the demise of P failed K 
having survived P. Gurudas Roy Chaudhury s. Bhupendra Nath 
Ghose oe eee 

WiIL when operates ; see WIN is aie 
Worknren’s Compensation Act, section 2(1) (n)—Workman— Workman 
employed for the purpose of employer’s trade or business— Employment 


was of a oesual nature ; ses Compensation — T 

—— m, when comes to play; see Compensa- 

tion af =e oe 
ERRATA. 


At page 247 line 17 /œ "Ramnath Ojha” reed "Rabinath Ojha”, 
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Legislature justifiable is munus 3 LL. 
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Act, 1938 zi "T sae "It 
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NEW ENACTMENTS, 
The following Act of the Indian Legislatuis received the assent 
of the Governor General on the- 1sth March, 1938. 
l ` Aet Ne. VII of 1938.* 
An Ad to amend the Child Marriage Restraint Act, 1039. 


Wurreas it is expedient to amend the Child Marriage Restraint 
Act, 1929 ; It is hereby enacted as follows — : 


1. This Act may be called the Child Marriage Restraint 


(Amendment) Act, 1938. 2 


2. To -süb-section (2) of section 1 of the Child Marriage 


, Restraint Act, 1929, the following shall be added, namely :— 


"and applies iss to— 


(a) all British subjects and servante of the Crown in any part of | 


Indis ; and : 


(4) all British subjects who are domiciled i in any part of India 
wherever they may be,” 

Notes :—It has been found that sometimes British subjects 
cross the borders of the British territory, go over to & Native State 
and there perform child marriages in contravention of the provisions 
of the Child Marriage Restraint Act (Act XIX of 1999) When 
they return to British India they enjoy immunity from the punish- 
ment provided. by the Act. The present Act has been pased with 
a view to prevent this abuse. 


*Calentte Gazette, dated the 3nd June, 1938, Part. V,Page 123, 


XIX o 
19329. 


XIX of 
1929, 


an 
1930. 
mage" 
[1938] 1. L. R. 
Bom. t. 
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NOTES OF CASES. 
Purshottamdas Harijivandas v. Bal: Ruxmanl. 


Hindu Lam— Widomwm— Maintenanci— 4A groement of separation between 
husband and wifp—Wife to receivs maintenance out of assigned 

` ` fund and reEngiushes her wight lo get. maintenance from any 
other property~mClaim for increased maintenance after Aushand’s 
death, if maintainable, 

Owing to disagreement and unsuitability of temperament be- 
tween the plaintiff and her husband, they mutually agreed bya 
deed of separation to live separately, and certain dividends in 
respect of a mill share were assigned to the plaintiff for her main- 
tenance and she agreed to relinquish her right to get maintenance 
out of any other property of her husband. This arrangement was 
accepted and acted upon by the plaintiff and the husband too 
confirmed it by hie will. About eleven years after-the death of 
husband and twenty three years after the arrangement has been 
acted upon this suit was brought claiming increased maintenance 
recoverable from the funds set apart by the agreement on the 
ground that the dividend income was much less than what it was 
before and it was insufficient to maintain the plaintiff properly. 


w 


. The question for decision was whether the plaintiff's claim to 
" increased maintenance was barred by the agreement between her 


and her husband by which certain dividends were assigned for. her 
maintenance and she relinquished her right to get maintenance out 
of any other property. 

Held (per Broomfeld and Wassooders, /7.), that the agreement 
being a lawful arrangement between husband and wife it was bind- 
ing upon her, and her claim for increased maintenance from other 
property of the husband was not maintainable, 


Kashinath Narayan v. Shemabai (1) and Sidingaga v. Sdava 
Kom SidHnpapa (2) distinguished. 


` Ase general rule maintenance should be such an amount as 
would enable the widow to live, consistently with her position as a 
widow, with the same degree of comfort and reasonable luxury as 
she had in her husband's house, unless there are circumstances 
which affected one way or the other her mode of living there, But 
this is not an absolute rule for the guidance of Courts in all cases 


(1) (1880) I. L. R. 5 Bom. go. 
(2) (1878) I. L. R, 2 Bom. 624. 
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where maintenance is claimed. There are other circumstances upon 
which the amount of maintenance depends, viz., the past relations 
of the wife with her husband. 

9» C. R. 


f d 


Narayan Balwant Jade v. Shankar Wamen Govalkar. 


Easement—Common tmall— Karement of air and light through 
windows in common wali Whether such easement can be acquir- 
ed by prescription, 

The plaintiff sued for establishment of light and air through 
windows which he had built in the wall intervening his house and 
the defendant's land. The defendant contended that the wall in 
dispute was common to both the houses, and.that the plaintiff could 
not acquire by easement any right to light and air through the 
windows in the said wall. 

Huld (per Baris and MacAin, JJ.), that the sesence of an ease- 
ment is that it should be a right over property bslonging not to the 
plaintiff but to some one else, The wall being the joint wall of the 
plaintiff and the defendant, the easement of light and air through 
the windows opened in the joint wall could not be acquired by 
prescription. 

Rajubhat v. Salbhkai (1) followed. 


Sturges v. Bridgman (2) referred to. 
B. C, Re 


(1) (1925) a8 Bom. L. R. 1000, 
(2) (1879) 11 Ch. D, 852. 





Sukkira Goundan v. Palani Goundan. 


Civil Procedure Code (Ad! V of 1908) section 110— Leste to appeal 
to Privy Counal-—Swuit for partition —Swbjec matter of swit—ITf 
whols estate or only the share im. question, 

The whole estate of a joint family was valued at more than 
Ra, 10,000, but the value of the share decreed to the plaintiff, who 
was found to bea co-percener, was less than Ra, ro,ooo. The 
defendants made an application for a certificate for leave to appeal 
against the decree under section rro of the Civil Procedure Code, 
The defendants contended that the value of the estate taken ase. 


whole was far more than Rx ro,000 and as the decree directed. 


partition of that estate it affected property of the required value, 


3" 


[19383 M. L.J]. 
757- 
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Held (per Leach, C. 7. and Madhavan Nair, J.), that in a suit 
for partition of the estate of a joint family the value of the subject 
matter of the suit for the purpose of section rro of the Civil Proce- 
dure Code is not the value of the whole estate directed to be parti» 
tioned but only the value of the particular share in dispute. When 
therefore the relief is at less than Rs. ro,ooo the value of the matter 
in dispute in appeal is not of the prescribed value. In such circum- 
stances the decree itself does not involve any claim or question to 
or respecting property of the prescribed value, and consequently the 
case does not fulfil the requirements of section rro, Civil Procedure 
Code. 

Lala Bkugwat Sakay v, Rai Pashugati Nath Boss (1) dissented 
from, 

De Siloa v. De Silva (2) relied on. 

B. C. R, 
(1) (1906) 10 C. W. N, 564. 
(2) (1904) 6 Bom. L, R. 403. 





Talla Lingamurthi v», Siddani Peda Mallayya. 

Negotiable Instruments Ad, ( XXVI of 188r) Section om 

" Holder in dus courte"—imsart of-—Promissory note executed 

by two persons—Payes giving ub claim as against one—Assignes 

of note holding with kuowledpe of defecd—Remedy, if availadle, 
against the person éxonerated. 

The plaintiff was the assignes of a promissory note executed by 
the first and second defendants. It was found asa fact that the 
payes of the note, i. e, the plaintiffs assignor agreed to hold the 
first defendant alone liable, and relinquished his claim as against 
the second defendant, There isa further finding of fact that when 
the note was assigned to the plaintiff be was aware of this arrange- 
ment The plaintiff now contends that he is nevertheless a holder 
in due course and is not affected by the infirmity attaching to the 
person from whom he took the transfer, 

The point to decide therefore is if the plaintiff is entitled toa 
decree against the second defendant also. 

Held (per Venkatasuóóa Rao, J.) that there was a clear defect 
in the assignor'e title as he was precluded from suing the second 
defendant, the plaintiff having taken the note with knowledge’ Of the 
defect could acquire no better title than what the assignee had. 
He was consequently not entitled to a decree against the second 
defendant. 
B. Ce E. 
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IS CODIFICATION OF THE RIGHTS AND PRIVILEGES OF 
THE INDIAN LEGISLATURES JUSTIFIABLE? 


[Bv Mn, PeiPHULLA CHANDRA Gross, ÁpvocATE, Hran Cover.) 


There is 2 proposal afoot to collect the -existing precedents of 
tights and privileges and disabilities of members of our legislative 
bodies and to put them into the framework of a legislation. 

Tbe proposers evidently are actuated by the assumption that the 
Legislature is competent to record the various written and unwritten 
provisions on the subject and pass them into law, They take their 
stand on section 7r of the Government of India Act of 1935, which 
defines the statutory provision in respect of the privileges of a 
Provincial Legislature, The corresponding provision relating to the 
Federal Legislature, almost identical in terms, is section 38 of th 
. same Act. i 
Section 71 runs thus :— an 


“1, (1) Subject to the provisions of this Act and to rules and standing 
orders regulating the procedure of the Legislature, there shall be freedgm of 
speech In every Provincial Legislature, and no member of the Logislature shall 
be liable to any proceedings in any court in respect of anything said or any 
vote given by him ín the Legislature oc any committee thereof, and no person 
shall be so liable in respect of the publication by or under the authority of a 
Chamber of sach a Legislature of any report, paper, votes, or proceedings. 

(a) In other respects the privileges of members of a Chamber of a Provin- 
chl Legislature shall be such as may from time to time be defined by Aot of tho 
Provincial Legislature, and, untilso defined, shall be such as were immediately 
before the commencement of this part of this Act enjoyed by members of the 
Legislative Council of the Province. 


43) Nothing In any existing Indian Law, and, notwithstanding anything in 
toe foregoing provisions of this section, nothing in this Act, shall be construed as 
conferring, or empowering any Legislature to confer, on a Chamber thereof or on 
both Chambers sitting together or any Committee or offioer of the Legislature, 
the status of a Court, or any punitive or disciplinary powers other than the power 
to remove or exclude porsons Infringing the rules or standing orders, oc otherwise 
behaving in a disorderly manner. 
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(4) Provision may be made by an Act of the Provincial Legisisture for the 
punishment, on conviction before a Court, of persons who refuse to give evidence 
oc produoe documents before a cotimittes of a Chamber when duly required hy 
the chalrman of a committee to do so 1 


Provided that any such Act shall have effect subject to such rales for regulae- 
Ing the attendance before suoh Committaes of persons who are, or have been, In 
the service of the Crown of India, and mfeguarding confidentia] matter from dis. 
closure, as may be made by the Governor exercising his Individual judgment. 


(s) The provisions of sub-seotioos (1) and (a) of this section shall apply in 
relation to persons who by virtue of this Act have the right to speak In and other- 
wise take part in the proceedings of a Chamber as they apply jn ‘relation to 
members of the Legislainre. "' 

Although therefore the codification of the rights and privileges is 
mo bsr yet any approach tothe question of enunciation of those 
rights and privileges must recognise the statutory limitation of the 
Indian Legislature in having neither the power nor the status of the 
Court, inasmuch as section 7r isin most general terms and the 
reading of sections 36 and 86 of ths Constitution Bill, presented as 
a part of the White Paper on the 15th March, 1933, leaves no doubt 
that the question hasbeen left very much in the offing yet. On 
the other hand there have been committees of Privileges and con- 
ferences of Speakera and Presidents inside the Legislatures which 
have from time to time gone carefully into the questions of rights 
and privileges with a view to co-ordinate, consolidate and stan- 
datdiss them to meet our growing requirements. 

. Broadly speaking freedom of speech, non-liability to civil and 
En proceedings for any action, utterance or measure taken 
inside the Legislature or in any Committee thereof, fresdom from 
arrest a» & result of civil proceedings during & certain specified 
period before or after a session, exemption from liability to serve 
as jurors or assessors, exemption from the operation of the Arms 
Act are some of the declared privileges of members No freedom 
of publication of speeches outside official reports, no publication 
of bills, resolutions, questions and report of Select Committee pro- 
ceedings before actual discussion, no reference to Select Committee 
discussions during the course of debate are some of their declared 
disabilities, Speakers and Presidents have the declared right to 
exclude visitors from galleries whenever they desire, to withdraw 
privileges from the Press for any delinquency, to call for books, 


deeds and writings from persons having them in their possession 


and to create offences against their own contempt or against their 
Legislatures, A few other rights and privileges and disabilities 
arising out of those enumerated mty also be mentioned, 
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Tbe point now for our consideration is that when we run no 
tisk to lose what we have already achieved, whether codification 
of the existing rights and privileges is at all necessary at this stage 
of our constitutional evolution amidst such doubt and difficulty and 
disability, of course, conceding that codification will give us some- 
thing tangible, something substantial and something certain to get 
on with for the present. 

Again we shall have to consider the following : 

Firstly, whether codification will enhance our constitutional 
status in face of the fact that our Legislatures, being creatures of 
statute of the British Parliament, are non-overeign and subordi 
nate Legislative bodies : that whatever Acts are passed by them are 
liable to be vetoed by the Crown and must receive the assent of 
the Governor or the Governor-General, as the case may be, befor 
being formally enacted and can also be called into question by our 
Judiciary for testing their validity ; 

Secondly, in face of the fact that our Constitution itself is yet of 
an experimental and anomalous nature and thus of short'and uncer 
tain duration whether codification of a body of gradually growing 
conventions will lead to the steady growth of our parliamentary 
institutions ; 

Lhiedsy, whether additions and accretions to the conventions 
should be allowed to grow within the legislatures themselves with- 
out let or hindrance from any outside agency or be brought within 
the purview of a formal enactment ; 

Fourthly, whether rigidity of codification is to be preferred to 
the flexibility of an unwritten and uncodified body of rules and 
practices | 

fki, whether in face of the clear fact that the Indian 
Legislature has neither the power nor the status of a Court, it will 
forge a legislation of its own rights and privileges and expose it 
to outside criticism, curtailment and even annulment. 

On weighing the pros and cons, carefully of the important ques 
tion one cannot but come to the conclusion that it will not be an 
advisible step at this stage to proceed toa formal legislation about 
the existing rights and privileges of members and legislatures, 
Moreover there is that outstanding fact that as yet none of the 
Legislatures elsewhere bas undertaken such or similar legislation. 

We should, therefore, wait till we are blessed with a fulbfiedged 
Constitution, more or less: of the Dominion Status type, under the 
aegis of the Statute of , Westminster. When we have becomes fully 
masters of our own Constitution, and have shaken off our sit» 
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Ordinate ‘status and have grown into the fullest stature of our 
political growth, we can then think of sucha legislation. .Till 
then we ought to wait ana let things drift on. Under our present 
limitations and in the half-heartéd way in which the question 
has been treated in the Constitution Bill, it behoves us not to 
move in the matter till the position has got clearer and wider in all 
conscience, ; 


i REVIEWS. 


The Law of Torts by L B. Bhopatkar, x. A, LL. B, Fourth 
Edition, published by the author from Poona, 1938. Price Rs 4." 


This small publication gives the outlines of the law of ’ Torts and 
is primarily intended for the law-students although the learned 
author believes that it will meet the requirements of the busy practi- 
tioners as well, Weare not however quite sure of its utility to the. 
legal profession as we find in it no reference to many of the 
important decisions reported in recent times such as Commis- 
‘sioners of the Port of Calcutta v. - Corporation: of Calcutta, 
66 C. L. J. 188 (P. C); 41 C. W. N a30 (P. C): 
‘Bradford Corporation v. Myers, Le R. [1916| A. C. 242 and so 
forth, Besides, in dealing with many topics, the learned author has 
not considered many of the Indian decisions which from the view- 
point of the legal practitioners can scarcely be ignored. For 
example, we have quite a host of cases on the question of vicarious 
liability for the tortious acts of án agent, but only a very limited 
number of them have been noticed in the book. The rule of 
respondent superior has been accepted by the Indian Courts as 
rational and just but the learned author dismisses it simply by 
observing that it is founded on a mere legal dogma without at all 
stopping to consider the reasons of its popularity with our-judges, 
Many special problems in relation to the law of tort arise for con 
sideration in this country because of the somewhat peculiar. habits 
and conditions of its people, but the learned author has not dealt 
with the law in the light of this special local colouring, For instance, 
it may be mentioned that obligation to guard Railway level crossings 
is greater in India than itis in England because of the prevalence 
of our slow-moving traffic like the bullock carts or the‘ elephants or 
because of the multitude of juvenile vagrante sauntering about thé 
neighbourhood of Railway lands, butthe learned author has not 
considered the matter in the light of these local conditions at all, 


*, 
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nor. réferred to the Indian decisions in relation thereto, So, we 
cannot share the learned guthor's opinion regarding its usefulness to 
the practising lawyers. As a student publication, however, th» book 
js unique and may safely be recommended, The whole subject bas 
been analysed in a scientific manner,;; and the principles and 
ingredients of law classified and tabulated in such an intelligent way 
that the students will readily understand them and well remember 
them at tbe time of their examinations. One every commendable 
feature of the book is that the points discussed, in the book have 
been suitably illustrated by referencs to both English and Indian 
cases: of importance, In short, in every possible way, the book fully 
satisfies the requirements of the students and may safely be intro- 
duced as a text-book in all the Law Colleges of the country. 





Comnientaries on the Provinelal ‘Insolvency ' Act by 


Ramlal Anand, B. A, LL. &, Advocate and Ganesh Datta, RA, 


M. R. A. C, Barrister-atlaw, 1937 Edn. published by the University 
Book Agency, Law Book-sellers, Kacheri Road, Lahore. 


This is an up-to-date annotated edition of the Provincial Insol 
vency Act embodying all the decided cases old and new, practically 
without any omission. The book is very much on the same line as 
some of the popular works on the subject current in the market and 
lawyers using it as a substitute for the editions they have hitherto 
handled will not regret the change. In the arrangement of legal 
topics, choice of-captions or-head lines, marshalling of annotations 
and the selection and grouping of case-law, the book bears a close 
resemblance to some of our very familiar editions on the law of 
insolvency for the mofussil, though the learned authors bave got 
sid anything to express their indebtedness to the works on which 
they have mainly drawn for ths preparation of their annotations, 
In reviewing the book we would not have referred to this matter at 
all, had it not been for the fact that the learned authors, instead of 
acknowledging their indebtedness to the writers that preceded them, 
had cast a fling at them by saying that they have omitted to give 
the subject that amount of attention which it deserves, To refer to 
the short-comings of other writers as an excuse for a fresh publica 
tion does not smack of good taste. The learned authors have 
deprecated not only the other earlier works but bave not spared 
even the late Sir Dinshaw Mulle's publication on the subject, 
althoogh the same is now regarded as the s-andard work on the 
Law of Insolvency, This letter book has been characterised as 
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unsuited to the requirements of the practitioners in the Mofussil. 
We have very carefully examined many parts of the learned 
authors’ book, but have failed to appreciate what extra-degree of 
attention the learned authors have themselves bestowed on the 
subject but was wanting inthe other cases, -There is practically 
nothing in the book which is in excess of mere reproduction of what 
it contained in the rival publications: One reading the learned 
authors’ notes at P. 122, where Ex$arfe Dixon or Zarackanas case 
is cited will at once spot out the source that has inspired the notes. 
Innumerable other instances of similar reproduction may be given, 
but for obvious reasons we refrain from multiplying them. ' Be that 
as it may, the lawyers will find the book under review quite useful 
for their purposes and requirements, especially when the case-law 
has been hrought down to the middle of June, 1937. All the recent 
statutory amendments of the different sections in the Act have 
properly been incorporated except in two instances, namely, 
sections 39 and 79. The omission in these latter two cases is perhaps 
due to the fact that the amendments in respect of them being 
posterior in date to the publication accepted as a guide by the 
learned authors, are necessarily absent therefrom leaving the 
learned authors without any information in the matter and the 
unhappy omission is the result, The book does not contain any 
Table of Cases cited in the book, and the learned authors also do 
not assign any reason to justify this omission. In other respects, 
however, the book may be depended upon and we shall be glad 
to hear that it has been cordially received by the profession, 


+ 
Lu 
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NEW ENACTMENTS. 


Bengal Act I of 1938,*. 


The Bengal Cruelty to Animals 
(Amendment) Act, 1938. 


[Passed ád the Bengal Legislature. | 


[Assent of the Governor, was first published in the Calestia Gavette of 
the a8th April 1938.) 


An Act further to amend the Bengal Crucity tò Animals Aa, 1920. 


Wuxreas it is expedient further to amend the Bengal Cruelty 
to Animals Act, 1920, forthe purpose of dealing more effectively 
with the operation called $AsAa ; 


It is hereby enacted as follows :— 


Short 1. This Act may be called the Bengal Cruelty to Animals 


title.» — (Amendment) Act, 1938. 

ee 2, (z) In section 6.0f the Bengal Cruelty to Acidi Act, 1920 
re 6 (hereinafter referred to as the said Act)— 

Acti i 

1920. (r) after the word "he" the words "shal be deemed to 


have committed a cognizable offence and? shall be inserted ; 
(ò) (I) for the word "two" the word “five”, and 
(ii) for the words “six months” the werds “two an 
shall be substituted and , 


(iñi) at the end the following words shall be. added, , 


namely :— 

“and the cow orthe milch animal on which the operation of 
phuha was performed shall be forfeited to Government.” 

(2) To that section as amended the following proviso shall be 
added, namely :— 

“Provided that in the case of a second or subsequeut conviction 


, “Calcqtta Gazette, dated 5th May, 1938, Part Ul, p. a. 
e 


I2N 


Short 
tithe. 


THE CALCUTTA LAW JOURNAL. [Vorn LXVIII. 


of a person under this section, such person shall be punished both 
with fine which may extend to five huudred rupees and with im- 
prisonment which may extend to two years.” y 


3. After section 6 of the said Act the following sections shall 
be inserted, namely ;— 


46A. A portion of the fine if realized from the person convicted 
under section 6 may be given to the person whose information ed 
to the detection of the crime against section 6. 


6B. It shall be lawful for the Corporation of Calcutta or the 
Commissioners of a Municipality in towns or places where this 
Act applies to refuse to grant or renew licenses for cattle-sheds in 
buildings with boundary walls or when granting or renewing such 
licenses to insist upon the licensees to keep the cattle-sheds open 
on all sides to facilitate the detection of any offence against 
gection 6.” 

Notes :—The object of the present Act is to make more effec- 
tive provision for checking the practics of “phuka”, The law is 
made more stringent in the following ways :— 

(i) It is now a cognizable offence, 

(ii) The maximum fine has been Increased to Re. goo and the 
maximum imprisonment to 2 years. 

(ii) The animal shall be forfeited to Government 

(iv) In the case of a second or subsequent conviction the 
accused shall be punished both with fine and imprisonment. 


n Bengal Act V of 1938.» 


The Bengal Public Demands Recovery (Amendment) Act, 1935. 
[ Passed by the Bengal Legislature] 
[Assent of the Governor was first published in the Calcutta Gestis of the 
sih May 1938.] 
An Ad further to amend the Bengal Public Demands 
Recovery Act, T913. ' 

WHEREAS it is expedient further to amend the Bengal Public 
Demands Recovery Act, 1913, in the manner hereinsfter 
appearing ; 

It is hereby enacted as follows :— 


4. This Act may be called the Bengal Public Demands Reco- 
very (Amendment) Act, 1938. 


* Calcutta Gazette, dited rath May, 1938, Part Hl, p. 8. 
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2, In the proviso to sub-section (7) of section g of the Bengal - 


Public Demands Recovery Act, 19:3, hereinafter referred to as 
the said Act, after the figures "191a" the words “or on a requisition 
made by a land mortgage bank registered under the said Act or an 
assignee of such bank” shall be inserted. 

3. After Article 13A of Schedule I to the mid Act the follo- 
wing shall be inserted, namely :— 

“rB. Any sum due to à land mortgage bank registered under 
the Co-operative Societies Act, rora, or any sum due to an assignee 
of such bank in respect of any principal sum or any interest thereon 
under a mortgage made to the bank," — . 

Notes :—The object of the present Act is to make the Bengal 
Public Demands Recovery Act (Ben. Act IIT of 1923) applicable 
to any sum dueto & land mortgage bank or an assignee of such 


bank. The Certificate Procedure may now be followed for the 


recovery of such sume. 





Bengal Aet IV of 1938.* 4 
The Bengal Expiring Laws Act, 1938. 
| Passed by the Bengal Lagi slatuse.| 
[Ament of the Governor was first published in the Caleuffa G asete 
of the 19th May, 1938. ] 
An Ac to provide for the continuance in force of certain 
Bengal Ads. 
WuzREAS the Bengal Acts mentioned in the schedule gre, in 
so far as they are temporary in their duration, limited to expire on 
certain dates during the year 1938 ; 


AND WHEREAS it is expedient-that those Acts should be com 
tinued in force and for that purpose amended in the manner speci- 
fied in the schedule ; 


It is hereby enacted as follows :— 
1. This Act may be called the Bengal Expiring Laws Act, r938. 


1 


2, The Bengal Acts mentioned inthe schedule (hereinafter 
referred to as the said Acts) shall be continued in force, and such 
provisions contained in the said Acts as limit the periods for which 
the said-Acts or any parts thereof are to remain in force, namely, 


“Calcutta Geste, dated ath May, 1958, Part II, p. 10. 


I3* 


Il of 1912, 
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those provisions specified in the fourth column of the schedule, are 
hereby repealed ; 

Provided that clause (7) of section 7 of the Inlian Stamp 
(Bengal Amendment) Aet, 1935, shall not continue ín force after 
the s1st May 1938. 

3. Ifanyorall of the said Acts or parts thereof were due to 
expire before the commencement of this Act, this Act shall, not- 
withstanding the provisions of any other law, be deemed and taken 
to have effect as fully and effectually, as if this Act had come into 
force before the first date on which any of the said Acts or parts 


. thereof were due to expire, 


THE SCHEDULE. 


(See Section 2.) 
Year. No, Short Title. Provisions repealed. 
1 2 P RN 4 


1945 .. | X 4. | The Bengal’ Electricity | In sub-section (3) of sec- 
Duty Act, 1935. tion 1, the words "and 

shall coatinue in force 

for three years only." 


— € 9 — 


"(n 
1935 se | XI wee | The Caurt-íees (Bengal | Sub-section (4) of sec- 
Second Amendment) Act, tion I. 
1935. 


1095 .. | XII The Indian Stamp (Bengal | Sub-section (4) "of Sec 
tion I. 


Amendment) Act, 1935 










The Becgal Amusements 
Tax (Amendment) Act, 
19535. 


1935 €. | XIII. ... 






Subsection (3) of soc- 
tion 1. 










Notes :~In the year 1935 several Acts were passed with a 
view to raise money by additional taxation in order to meet the 
deficit in the Budget. All of them were temporary in their dura- 
tion and were due to expire in :1938. Four of these Acts with the 
exception of clause (7) of Section 7 of Ben, Act XII of 1935, are 
now permanently placed on the Statute book by the present Act. 
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REVIEWS. AE. 
The Indian Limitation Act by V. V. Chitaley and K, N, 
Apnnsji Rao. Vol II. (Arts. x to 140), published by the All India 
Reporter Ltd., Nagpur, 1938 ; prepublication mice Rs 24. 4 
We had occasion to review the first- volume of this book and 
noticed some of the points of excellence thereof in the pages of this 
Journal (pide 67 C. L. J. 130) and at that time we predicted that if 
the remaining two volumes of the book would maintain the distinc 
tive features of the first one, the publication would undoubtedly 
occupy & high place among the legal works of the country. Going 
through this second volume we are fully satisied that the learned 
authors have jealously maintained the usual qralities of the publica- 
tion in the present volume also and fully answered our expectations 
The zeal and interest of the learned authors have not in the least 
flagged in the arduous and laborious work of writing out a book of 
this magnitude. We have now hardly any doubt that in the remain- 
ing volume also the same degree of excellence and craftsmanship 
will be displayed. We do not propose to repeat here what we shid 
on the occasion of reviewing the first volume, but would simply 
invite attention to the same and stop short by saying that the 
lawyers who are already familiar with the learned authors’ com- 
mentaries on the Code of Civil Procedure will be equally pleased 
with this publication ‘also. -As there is time yet, we would like to 
point out to the learned authors that the utility of their work on the 
Civil Procedure-Code was considerably marred by an omission to 
append a Table of Cases referred to in the book .and œ lack of 
proper attention in the matter of preparing an. exhaustive .index 
and that the intending customers of the present work. will neturally 
expect that the above defects of the Code may not be repeated 
in the present werk also. 
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Hindu Women's Rights of Property Aot by Rishindra Nath 
Sarkar, Advocate, published by S. C. Sarkar & Sons Ltd, Law 
publishers and Book-sellers, 1-1-1c, College square, Calcutta, 1938, 
Price Re. r. 

This small book purports to be a short commentary on the 
recent legislation regarding the rights of widows or those of widows 
of predeceased sons or of predeceased sons of predeceased sons, 
Its learned authoris a well known editor of Hindu Law and his 
learned contributions in the shape of articles published in some of 
the local journals are still fresh in our mind. In this present publi- 
cation he has reiterated some of the views he had adumbrated 
in those articles, It is hardly necessary for us to mention that the 
opinions expressed by a writer like him on some controversial points 
of Hindu law will engage the reverential attention of all concerned 
with the above legislation, The learned author has pointed out 
certain anomalies in the law and we hope that they will receive 
proper considerations from our future legislatore It is well known 
that the restricted rights assigned to Hindu widows by the previous 
decisions originated practically from Jimutavahan’s reading of 
Yagnavalkya’s text (quoted at p. 2 of the book under review) in 
which the expletive «a was substituted for the word adya 
(misprinted as daya in line 13 of mid page 2, evidently being a 
reproduction of the quotation at p. 711 of Shastri’s Hindu law 7th 
Edition We refer to this misprint as it altogether obliterates the 
very genesis of the restrictions imposed onthe women's right to 
property. The learned author has shown how the mischief started 
by Jimutavahan’s misreading of the original texts has now been 
pattially remedied by the present legislation. The commentaries 
in the book are throughout well-informed and lucid and the choice 
of captions is practically felicitous, It would have besn better if the 
learned author could see his way to elaborate his notes on some of 
the topics in greater details. For instance, while dealing with the 
question of a “ woman's estate”, the learned author ought to have 
said something with respect to the position of the savings from the 
. properties in the widow's hand and given his views as to whether the 
case in 55 Calc. 369 was correctly decided. The book has been 
neatly printed and for that credit is undoubtedly due to our above- 
mentioned new enterprising publishing firm, 
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Khodadad Mundegar v. Bel Jerbal. 


Givi] Procedure Code (Act V of 1908) Order XXI7, Rule ¢—Death 
of ons of the several defindants pending suit— Omission to bring 
lagal representative of the deceased defindant— Parson who is legal 
representative of the deceased defendant already on secord. as one of 
the defendants in a diferent capacity, effect of — Abatement d sif 
Partnership suit, 


In a suit for dissolution and for accounts of a partnetahip busi 
ness, one of the several defendants died during the pendency of 
the suit. No application was made to cause his legal representative 
to be made a party to the suit although ons year and ten months 
elapsed since his death. It was, however, contended on behalf of 
the plaintiff that the legal representative of the deceased defendant 
was already on record as one of the defendants although in another 
capacity and thue there was no abatement of suit : 

Held (per Enginesr, 7.), that on the death of a defendant to g 
suit the plaintiff should, within the time prescribed therefor, bring 
bis legal representative on record. If this is not done the suit will 
abate. 

The fact that the legal representative of a deceased defendant 
is already on record of the suit, ina different capacity, does not 
prevent the abatement of the suit. The plaintiff even in such a case 
must apply, within the requisite time for substitution of the logal 
representative of a deceased defendant in his place. 

Atma Ram v. Banku Mai (1) and Achutan Nair v. Manavikra- 
man (2) distinguished. 

If in a suit for dissolution of partnership and for accounts 
thereof, one of the parties to the suit dies and bis legal representa- 
tives are not brought on record, the suit will abate asa whole, and 
not only as regards the party who has died. 


OR 


(1) (1950) I. L. R. 11 Lah. «98. 
(2) (1928) I. L, R. 51 Mad. 347. 
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Sadashiv Waman Patil v. Reshma. 


Hindu Law——Astoption——Co-widows—Senior widow relinquishing 
her right to adopt im favour of ker funior—Tvaaser for 
consideration—Af against public policy—Adoption. by — semion 
widow after relinguishment— Validity of. | 
The senior widow made a relinquishment of her right of 

adoption and her right, title and interest in the properties of her 
busband, Waman, in favour of the junior widow for a consideration 
of Rs, 3,017. Subsequently the senior widow adopted the plaintiff 
who then contended that the said relinquishment ‘wae against public 
policy, and claimed, aa the adopted son of Waman, for the posses 
sion of the whole of Waman’s estate from tha junior widow. 

Had (per Barle and Divatia, JJ.) that an arrangement between 
a widow on the one hand and some other person claiming to be 
interested in the estate on the other hand under which the widow 
agrees not to adopt or is prohibited from adopting would be against 
public policy, But the case of co-widows does not stand on the 
same footing. : 

It is doubtful if it would be correct to say that the senior wife 
alone is entitled to be regarded as 2a/wi and as such exclusively 
entitled to adopt Both widows have got the right to continue 
the lipe by adoption, but the senior widow has a preferential right. 

- A transfer by way of relinquishment of the right to adopt by a 
senior widow in favour of her junior, who has also got right to 
adopt and thus continue the line of her husband, cannot be regard- 
ed as against public policy, Such right can be validly relinquished 
in favour of & junior widow. 

. If the arrangement is arrived at by free consent of the, relin- 
quishing widow, whether such relinquishment takes place with or 
witbout consideration is immaterial. l | 

If tbe right is waived or passed on in favour of the junior 
widow, it is waived once for all and cannot be revived. ‘There is 
nothing in Hindu Law against the extinguishment of such right as 
the power of continuing the line is still there. It only passes on 
from one widow to the other. In such cages it cannot be said that 
though the senior widow may be barred by personal estoppel, her 
adopted son would not be bound by such relinquishment, If the 
senior widow has no power to adopt left in her on account ofa 
valid relinquishment, there can be no legal adoption by her, and 
there is, therefore, no question of her adopted son acquiring the 
status of a son at all, 

BR, G R 
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NEW ENACTMENTS. ‘` 
Bengal Act VI of 1988.4 — | 


f 


The Bengal Tenancy (Amendment) Act, 1938 
[Passed by the Bengal Legislature.) 


[Assent of the Governor was first published in the Calcutta Gasette 
of the 18tb August 1998. ] 


An dit further fo agen the Bengal Tenancy Ad, 1885. 


WHEREAS it is expedient further ‘to amend the Bengal Tenancy 
Act, 1885, in the manner hereinafter appsaring ; 


It is hereby enacted aa follows : 


1. This Act may be called the Bengal Tenancy (Amendment) 
Act, 1938. | 


2. To clause (5) of section 3 of the Bengal Tenancy Act, 1885 


` (hereinafter referred to as the said Act), the following sbsll be 


added, namely :— 


"whether the *aiya! or under-rafyat has held the land before 
or after the commencement of the Bengal Tenancy (Amendment) 
Act, 1938 ; ”. 


3. Section 26A of the said Act is hereby repealed, 


4. For section 26C of the said Act the following section shall 
be substituted, namely :— 


"26C, (r)k Every transfer shall be made by registered jüsira: 
M of transfer lent except in the cases of a bequest or a sale 
and notloes to lande in execution of & dec-ee or of a certificate signed 
lord and cosharers. oder the Bengal Public Demands Recovery 
Act, 1913 ; and a registering officer shall not accept for registration 
any such instrument unless the sale price, or where there is no 
sale price, the value of the holding or portion ‘or share thereof 
tranefeired is stated therein, and unless it is accompanied by— 


(/ a notice giving particulars of the transfer in the prescribed 
form, together with the process fee prescribed for the service 
thereof on the landlord or landlotds of their common agent, if any, 
who is or are not party or parties to the transfer, and 


*Calcdtla Gax ette, Aug. 18, 1938, Part, lll, p 14. 


ign 


VIII of 
1885. 


do 
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() such notices and process fees as may be required by sub- 
section (4). 

(2) Inthe case of a bequest of such a holding or portion or 
share thereof, no Court shall grant probate or letters of administra- 
tion until the applicant files & notice and deposits a process fes? 
similar to those referred to in clause (7) of sub-section (1). 

(3) A Court or Revenue-officer shall not confirm the sale of 
such a holding or portion or share thereof put to sale in execution 
of a decree or a certificate signed under the Bengal Public 
Demands Recovery Act, 1913, and no Court shall make a decree 
or order absolute for foreclosure of a mortgage of such a holding 
or portion'or share thereof, until the purchaser or the mort- 
gagee, as the case may be, files a notice or notices and deposits 
a process fee or fees similar to those referred to in sub- 
section (7). | 

(4) Ifthe transfer of a portion or share of such a holding be 
one to which the provisions of sub-section (r) of section 26F apply, 
there shall be filed notices giving particulars of the transfer in the 
prescribed form together with process fees prescribed for the 
service thereof on all the co-sharer tenants of the said holding who 
are not parties to the transfer, 

(5) The Court, Revenue-officer or registering officer, as the 
caso may be, shall serve the notices provided in this section by 
Tegistered post, and after receipt of such notice, the landlord or 
landlord’s agent, asthe case may be, shall not refuse to recognise 
the transferee asthe tenant in respect of the holding of portion 
or share thereof transferred nor omit to enter’ the transferee’s name 
in the landlord’s rent-roll in place of that of the transferor or where 
only a share or a portion of the transferor’s interest has been trans- 
ferred, along with the name of the transferor : l 

Provided that such recognition shall not operate as an admis- 
sion of the amount of rent or the areae or any incident 
of such occupancy holding other than the existence of a right of 
occupancy therein or be deemed to constitute an express consent 
of the landlord to the division of the holding or to the distribution 
of the rent payable in respect thereof : 

Provided further that if a transfer is subsequently set aside of 
modified by a competent authority, the party in whose favour such 
order has been made shall, unless such order has been passed in 
a suit, appeal or other proceedings to which the landlord was g 
patty, deposit with the authority befure whom the appropriate suit 
ot prüceeüibg was first initiated, the prescribed fee fora notiee on 


J 


f 
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the landlord or his common agent, ifany, describing the modifica- 
tions made by such order, on receipt of which notice the landlord 
*shall cause his rent-roll to be corrected accordingly, 
(6) In this section— 
(a) ‘transferee,’ ‘purchaser’ and ‘mortgagee’ include their 
successors in interest, 
(4) ‘transfer’ does not include partition or a lease, or, until 
a decree or order absolute for. foreclosure is made, simple or 
usufructuary mortgage or mortgage by conditional sale, and 
(c) ‘transferor’ includes a person whose interest in a holding or 
portion or share thereof has terminsted in the circumstances men- 
tioned in sub-section (2) or sub-section (3).” 
. 5. Sections 26D and 26E of the said Act are hereby 
repealed, 
6. For section 26F of the said Act the following section shall 
be substituted, namely :— 
"26K, (r) Except in the case of— 
(a) a transfer to a co-sharer in the tenancy whose existing 
Power of co-sharer interest has accrued otherwise than by pur- 
purchase, chase, or 


(5) a transfer by éxchange, lease, or partition, or 

(c) atransfer by bequest, or gift (including Asa but excluding 
heba-bil-eewas for any pecuniary consideration) in favour of the hus- 
band or wife of the testator or the donor or of any relation by 
consanguinity within three degrees of the testator or donor, or 

(€) a mwakf in accordance with the provisions of the Muham- 
madan Law, or 

(e) & dedication for religious or charitable purposes without 
any reservation of pecuniary benefit for any individual— 

one or more co-sharer tenants of the holding, a porion ‘or 
share of which is transferred, may within four months of the 
service of the notice under section 26C, apply to the Court for 
the said portion or share to be transferred to himself or them- 
selves. 

Explanation.~-A relation by consanguinity shall, for the pur- 
poses of tbis section, include a son adopted under the Hindu 
Law. 

(2) The application shall. be: dismissed unless, the applicant 
or applicants at the time of making it, deposit in Court the amount 
of the consideration money or the value of the transferred portion 

+ 
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22" 


THE CALCUTTA LAW JOURNAL, — [Vor. LXVIII. 


or share of the holding, as stated in the said notice, together with 

compensation at the rate of ten se» cenfum of such amount. | 
(3) If such deposit is made, the Court shall give notice to” 

the transferee to appear within such period as it may fix and to 


state what other sums he has paid in respect of ‘rent or in annulling : E 


incumbrances on the property since the date of the transfer. ‘The 
Court shall then direct the applicants [including any person whose 
application unde: sub-section (4) has been granted] to deposit 
within such period as the Court thinks reasonable, such amount 
8s the transferee has paid on such account, together with interest 
at the rate of six and a quarter per centum fer annum with effect 
from the date on which the transferee made auch payments. 

(4) (a) When an application has been made under sub-tec- 
tion (r) any of the remaining co-sharer tenants, including the 
transferee, ifone of them, may within the period referred to in 
that sub-section or within one month of the date of the application, 
whichever is later, apply to joinin the said application ; &Dy CO- 
sharer tenant who has not applied under either sub-section (z) 
or this sub-section shall not have any further power of purchase 
under this section, 

(4) Such application to join as a co-applicant shall be dis- 
missed unless within such period as the Court may fix, not exten- 
ding beyond the period referred to in clause (a) the applicant 
deposits in Court for payment to the applicant or applicants 
under sub-section (z), such sum as the Court shall determine as 
the share to be paid by him for the purposes of sub-section (2). If 
such deposit is made, the Court ehall grant the application to join, 


and theréfter such applicant shall be deeméd tò be an applicant 
' under sub-section (7). 


(s) The Court shall thereafter make an order allowing the 
applications under sub-section (7) of such applicants | whether 
they applied under sub-section (r) or sub-section (¢)] who 
have made the deposits required by this section and direct- 
ing that the deposits made under sub-sections (2) and (3) 
shall be paid to the transferee or to such other persona as the Court 
thinks equitable, 

(6) In making an order under eub-section (5) in T of more 
than one co-sharer tenant, the Court may apportion the property 
comprised in the portion or sháre transferred among the applicants 
in such manner as it deems equitable after taking existing popsersion 
into consideration ; : ‘the Court shall so apportion the said property 
OT portion fhereof on the request. of any applicant, ahd in this case 


may require the applicant who makes such request to make, within 
such period as the Court may fix, such further deposit as the Court 
considers necessary for equitable distribution among the remaining 
applicants: 

Provided that no apportionment ordered ander this sub-section 
shall operate ‘as a division of the holding. 

(7) From the date of the making of :he order «inde sub. 
section (5)— 

(a) the right, title, and interest in the portion or share of the 
holding, accruing to the transferee from the transfer shall, subject to 
the provisions of section a2 and to any ordera passed under sub- 
section (6), be deemed to have vested, jointly and free from all 
incumbrances which have been annulled or created after the date of 
the transfer, in the co-sharer tenants, whose applications to purchase 
have been allowed under this section, 

(6) the liability of the transferee for the zent due from him on 
account of the transfer shall cease, and 

(^) the Court on further application of such jopie or Appli» 
cants may piace him or them, as the cass may be, in possession of 
the property vested in them, 

(9) When a transferee is divested of his right, title and interest 
under the provisions of sub-section (7), he stall for the purposes of 
clauses (a), (c) and (4d) of section 156 be deemed to be a raiyat 
ejected from his holding by proceedings for his ejectment commenc- 
ing on the date on which the application under sub-section (r) was 
made. ," 

(9) Nothing in this section shall take .away the right of pre: 
emption conferred on any person, by Muhammadan Law. . 

(ro) An appeal shalllie to the ordinary Civil Appellate Court 
from any order of a Court under this section. 

(zr) In this section ‘transfer’ does not include simple or sited: 


tuary mortgage or mortgage by conditional sale until & decree or 


order absolute for foreclosure is made, ” 


7. In section 36G al the said Act— 


(r) at the end of sub-section (7) the following shall be inserted, 


namely i— 


" And notwithstanding — contained in this Act or in any 
other law or in any contract, no other form of usufructuary mortgage 


- so entered into after the commencement ‘of the Bengal ‘Tenancy 
: (Amendment) Act, 1928, sha]l haye any forca or effect, " 
v 
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(2) after sub-section (7) the following sub-section shall be 
inserted, namely :— 

* (ra) Notwithstanding nbg Eontad in this Act or in any 
other law or in any contract, every usufructuary mortgage subsisting 
on or after the first day of August 1937, which was so entered into 
before the commencement of ths Bengal Tenancy (Amendmeht) 
Act, 1928, shall be deemed to have taken effect as a complete usu- 
fructuary mortgage for the period mentioned in the instrument or 
for fifteen years, whichever ig less, " 

(3) in sub-section (2)— 

(a) lor the words “such mortgage " the words, figures, letter and 
brackets "entered into before or after the commencement of the 
Bengal Tenancy (Amendment) Act, 1928, such a complete usufruc- 
tuary mortgage, ora mortgage referred to in sub-section (re) ", 
and 

(3) for the words “said period" the words, figures, letter and 
brackets "periods referred to in sub-section (r)-or sub-section (za)" 


. shall be substituted ; 


(4) in sub-section (5) for the word “mortgage” the words, figures 
and brackets "complete usufructuery mortgage entered into after 


. the commencement of the Bengal Tenancy (Amendment) Act, 


1928”, shall be substituted ; 

(5) in sub-section (4)— 

(a) the words “no other form of usufructuary mortgage 
entered into by an occupancy-vaipaf in respect of his holding or 
portion or share thereof shall have any force or effect, and" shall be 
omitted.; and  . : 

. (8) the following proviso shall be inserted, namely g mn 

“ Provided that such a document executed bsfore the commence- 
ment of ths Bengal Tenancy (Amendment) Act, 1928, may be so 
received in evidence or so acted upon asa complete usufructuary 
mortgage for the period mentioned therein or for fifteen years, 
whichever is less, " ; and 

(6) after sub-section (4) the following evn Recon: shall be 
inserted, namely :— 

4(5) Notwithstanding anything contained in this T or in any, 
other law or in any contract, the consideration (with all interest- 
thereon) for a complete usufructuary mortgage or for another form 


 ofusufructuary mortgage deemed under sub-section (ra) to have 


taken effect as a complete usufructuary mortgage, entered into by an 

occupancy-vaiya? in respect of his holding or a portion or share 

thereof, shall be deemed to have been extinguished on the expiry of 
$ 
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the period (a) mentioned in the instrument o: the mortgage, or (4) 
of fifteen years, whichever is less, from the Cate of the registration 
of the instrument, or where there is no registered instrument, from 
° the date of the mortgagee's entry into possession, and the mortgagor 
` shall thereupon become entitled to pnssession of the mortgaged 
holding, and he may, if he is not forthwith given posesssion, apply 

to the Court or to a Revenue-officer to be reetored thereto : 


Provided that, if in the case of such a mo-tgage subsisting on or 
after the first day of August 1937, thesaid period bas, on the date of 
the commencement of the Bengal Tenancy (Amendment) Act, 1938, 

. already expired, the mortgagor shall, immedistely on the commence- 
ment of the said Act, become entitled to possession of the mott- 
gaged holding, but he sbail not be entitled to, nor shall the mort: 
gages be liable for, any compensation in respect of the mortgagee’s 
possession from the date of the expiry of the said period to the date 
of the commencement of the said Act. 


(6) An application under &ub-section (5) shall be accompanied 
by a process fee of the prescribed amount for service of notice on 
the mortgagee, and the Court or Revenue-o:ificer to whom such an 
application is made, may, after service of such notice, award to the 
mortgagor such compensation as appsars equitable in respect of the 
period during which the mortgagee retainsd posession after the 
date on which the mortgagor becime entitled to be restored to 
possession and may pass an order restaring the possession of the 
land mortgaged to the mortgagor and such order shall have the 
effect of a decree of a civil court. * - 


8. Sections 6H, 26I and a6] of tae said Act are hereby 


de repealed. 

tious 26H 

261 and ) 

26]. 9, In Chapter VII of the said Act after the heading “ Under- 

(rum raiyats ” the following section shall be inserted, namely :— 

pere "47À. The provitions of this Chapter shall apply to all under- 
Avsitatavet Cher: raiyats whether their tenancies were Created 
ter Vil to all under- before or after the commencement of the Bengal 
neers: Tenancy (Amendment) Act, 1928. ” 

viata: 10, In section 48A of the said Act fat the words, figures and 

ment of letters “ section 48B or section 48D " the words, figures and letters 

48A * sections 48B or 48D or section 48G, as the case may be " shall be 

~ — substituted, 
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11. In clause (7) of the proviso to sub-eéction (r) of 
section 48B of the said Act for the words “ the raiyat ” the words 
" his landlord ” shall be substituted. 


3 ' 
12. In section 48E of the said Act forthe word “ raiyat " the 
word " landlord ” shall be substituted. 


18. In section 48F of the said Act after the word “ but ” the 
words, figures, letter and brackets “ subject to the provisions of 
sub-section (2) of section 48G, " shall be inserted. 


14, In sub-section (2) of section 48G of the said Act—(r) in 
clause (#) for the word, figures and letters “22, 36A to 26] " th 
word and figure “ and 22 " shall be substituted ; and 


(2) in clause (if) the figure “ 85 " shall be omitted. 
.15, Section 48H of the sald Act is hereby repealed. 
16, In sub-section (2) of section 49A of the said Act-= 


(a) after the word " Bhumijes, " the word “ Dalus ", and 


(^) after the word “ Mundas” the word " Mundais ? 
inserted. 


shall be 


°47. In section 49D of the mid Act the words, figure, and lettet 
“ Subject to the provisions of section 48H. " shall be omitted. 


. 18. In sub-section (4) of section 34 of the said Act the wotds, 
figures and letters “or that he has waived his rights unde? 
sections 26D, 26E, s6F or 26] " shall be omitted. 


19. In section 67 of the seid Act for the words “ twelve and-» 
half * the words '' six and a quarter ? shall be substituted. 


20. After section 74 of the said Act the Misi. section shall 
be inserted, namely :— 


“4A, (Z) If a landlord or his agent realises from a tenant apy 
imposition) declared | under sub-section (z) of 
Fine for realisation ection 74 to be illegal, such landlord or agent, 
duisi as the case may be, shall be liable to the same 
fine, to be imposed in the same ‘manner, asin sub-section (3) of 
section 58, and the provisions of sub-sections (4), (7) and (8) of the 
said section relating to inquiry, fine and procedure shall, mutatis 
mutandis and so far as may be, apply to' Poems under this 
section. 


(2) An appeal shall lie to the District Judge against an ordet 
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imposing a fine under this section, and the order passed by the 
District Judge on such appeal shall be final. 
(3) The imposition of & fine ona landlord or landlord’ : agent 
sunder this section shall not operate asa ber to the institution of a 
suit under section 75. " 


21, After section 75 of the said Act the following sub-heading 
and-section shall be inserted, namely s=- 

Suspension of provisions relating to enhancement of rent.. 

75A. (r) All the provisions of this Act relating to enhancement 
Suspension of provi- Of rent are hereby suspended for a period of ten 
ore relatiog to years with effect from the twenty-seventh day of 
rent. August 1937. x 

(2) (a) All decrees and orders enhancing fent passed under any 
of the provisions of this Act on or after the twanty-msventh day of 
August 1937 and before the date of the commencement of the 
Bengal Tenancy (Amendment) Act, 1938, are hereby declared to be 
inoperative from the date of such decree or order until the expiry of 
the ten years referred to in sub-section (2). 

($) Any provision providing for enhancement of rent contained 
in any contract entered into between a landlord and a tenant during 
the period of ten years referred to in sub-section (z) is hereby 
declared to be inoperative during the said period.” 

(3) Notwithstanding anything contained in this Act or any other 
law, the period during which & decree, order ot contract is rendered 
inoperative under this section shall not be taken into account in 
computing any perlod under the law of limitation nor in construing 
the terms of a contract 


22. In Chapter IX of the seid Act after the sub-heading 
"Surrender and abandonment” the following section shall be insert- 
ed, namely : — 

- “85A. (Z) A tenure-holder may apply to the Court for permis 
sion to sutrender a tenure. . 

(a) An application under sub-section (7) shall be in the 
prescribed form, shall give particulars, infer alia, of under4enure- 
holders and fFaiya/s, if any; holding directly under the tenute 
sought to be surrendered, and of any incumbrances upon the said 
tenure, and ehall be accompanied by the process fee prescribed 
for service of notices upon the landlord or his common agent, if 
any, under-tenure-holders and safyars, if any, referred to above and 
incumbrancers, if any, 
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(3) Ifthe Court, after hearing the parties, grants per mission 
for the surrender of the tenure, it shall a such SUEDI 
conditions as it may think proper. -. s 

(4) An appeal shall lie to the ordinary Civil - Appellate Coui 
from any order of a court under this section." 


- 5 ' 
1 


Amendment of - 28, In section 86 of the said Act-after-the word “ raiyat in 

cum all places in which it occurs, the words “ or under-raiya/ " shall be 
E: inserted. 

Substitution of new 24. For section 96A of the said Act the following v section shall 


"wi see be substituted, namely s — 


Peis .* 86A, (z) If the anida; of a tenure or holding « or a portion of 

Abetement of rent on ace Such lands ape lost by diluvion, the rent of 
Fatry into lands which f. the tenure or holding shall bs 'abüted by an 
appear. . amount which bears the same proportion to 
the rent of the whole tenancy, as tbe area Lun bears to that 
of the whole tenancy. 

(2)(a) Notwithstanding anything contained in this Act or any 
other law or any contract to the contrary, the right, title and 
interest of the tenant or his successorsin-interest shall subsist in 
such lands or portion thereof during the period of loas by diluvion 
not exceeding twenty years and the tenant or his suocessorein- 
interest shall have right’ to immediate, possession on the re 
appearance of such lands or portion thereof within twenty years of 
the loss by the diluvion, and the landlord shall have right to the 
arrears of rent without interest or damage in respect of the lanl 

: which has reappeared for the period during which it was lost or for 
four years whichever 1s less, 

" (5) The rent of the lands which have ‘seapoared, shall for, the 
' purposes of the payment both of the arrears of rent undor this 
sub-section and of the rent due thereafter (until such rònt is 
modified in accordance with the provisions of this Act) be 
‘calculated on the rent of the remainder of the tenancy existing 
when possession of the lost lands is resumed, and shall bear the 
.proportion to that rent which the area -of the lands which have 

. reappeared bears to that of the remainder of the tenancy: : 

Provided that in cases where the entire tenura or holding has 
been lost by diluvion, the rent of the portion thereof which re- 
appears shall be calculated in like manner on the tent existing when 

š the entire tenancy was lost, 

(3) Nothing shall prevent the accrual of rights under the 

operation of any othet enactment in any portion of-the lands of a 
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tenure or holding whicl have’ been lost by DINI) -if -such fanda 
thereafter reappear as an accretion thereto.” 

e 25. For section 88 of the said Act the following section ‘shall 
be substituted, namely :— 


"88, (7) Save as provided elsewhere i in this sectio, a division 
Division of renancy not of & tenure or holding or a distribution of 
b a partin or consented to the rent payable In respect thereof shall not 
Cont. be valid unless such division o: distribution 
if been expressly consented to in writing by both— 

(a) the landlord or the entire body of landlords or their agant 
duly. authorised in that behalf, and 

(3) all the co-sharer tenants: 

Provided that, if there is proved to. have been made in any 
landlord's rent-roll any entry showing that any tenure or holding 
has been divided or that the rent payable in respect thereof bas 
been distributed, such landlord may be presumed to have given his 
express consent in writing to such division or distribution. 

(2) The Civil Court on application made to it by one or more 
co-sharer tenants for a division of & tenure or bolding or for & 
distribution of the rent payable in: respect thereof, or for- the 
annulment or ‘modification of a previous division-cr distribution 

‘other than one made under this sub-section or under an agreement 
made between all the landlords and co-sharer- tenants in-conform- 
ance with the provisions of sub-section (z) may, by order in 
writing, direct such division of the tenure. or hoHing, or’ such 
distribution of rent as the Court considers fair and equitable, or 
annul or modify a division or distribution previously made other 
than one of the-nature referred to above if the Court considers it 
unfair and inequitable : 

Provided that— 

(a) no such order shall be passed without notice to the landlord 
or the entire body of landlords or their common agent, if any, and 
to the remaining co-sharer tenants, the prescribed process-fee for 
which shall accompany the application ; i 

(6) no order for division or distribution shall be made. which 
would result in bringing the rent for any portion below two rupees in 
the case of tenures or one rupee in the case of holdings; and © . 

(c) nothing contained in this aub-section shall be desmed to 
&uthorise a Court on an application .for division or distribution to 
direct a divislon or distributioa in respect of the shars of any. tenant 
other than an applicant under this sub-section or a c_rshirer tenant 
who hag been Joined as a co-applicant under sub-section (3). . 


r 
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(3) On receipt of notice of an application for division or distri- 
bution under sub-section (2) a co-sharer tenant may apply to be 
joined as a co-applicant, and upon such application the Court shall, 
join the said co-sharer tenant asa co-applicant without further notice 
to the landlord or landlords and the remaining co-sharer tenants, 

(4). Every order of a Court under sub-section (s) directing divi- 
sion of a tenure or holding or a distribution of the rent thereof shall 
also direct payment to the landlord of one rapee as mutation fee by 
each &pplicánt or each body of applicants including co-applicants, 
if any, joined under sub-section (5). 

(5) Every order referred to in sub-section (4) shall state the date 
from which the division or distribution shall have effect and the joint 
and several liability of each co-sharer tenant for arrear of rent, 
if any, up to that date shall subsist in all the lands of the entire 
tenure ot holding, — 

(6) An appeal shall lie to the ordinary Civil Appellate Court 
from an order of a Court under this section, provided that it is 
presented within thirty days from the date of mch order and is 
accompanied by the prescribed fee. 

26. In sub-section (7) of Section 98 of the mid Act the words, , 
figure and letter “ or Section 158A" shall be omitted. 


27. 1n sub-section (7) of section 99A of the said Act— 


(r) in clause (a) for the word, figures and letters 36C, "s6F 
and 48H” the words, figure and letter “and #6C” shall bo substi 
tuted ; 

(2) in clause (6) for the words "or the landlord’s transfer foe 
payable under those sections, and the :words and figures "payable 
under Sections ra, 13, 15, 17 and 18" shall be substituted | 

(7) at the end of clause (¢) the, word "and" shall be inserted, 
and . ; 
(«) after clause (¢) the following clause shall be inserted, 
namely :— 

"(d) the notices referred io in mb-section (3) of Section 85A 
and in sub-aection (s) of Section 88." 

28. In the proviso to Section rio of the said Act, for the 
words and figures "Sections 191 and 192,” tho word and figure 
"Section 191” shall be substituted. 

29. In clause (Jif) of sub-section (3) of Section 146A of the 
said Act the words, SES and letter "or Section s6E” shall be 
omitted, f a 


Amend- 
ment of 


148. 
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80, (r) Section 147 of the said Act shall be renumbered as 
sub-section (z) of Section 147, and in the sail Section so renum- 
bered— l 
(a) for the mie "three," the word “nine” shall be substituted ; 
and 

(4) the proviso shall be omitted. ' 

(2) To the said section as renumbered and amended the 
following sub-sections shall be added, namely :— 
~ "(2) Nothing in sub-section (r) nor in rule a of Order II in 
Schedule I to the Code of Civil Frocedure- 1908, shall- be deemed 


to prevent a landlord instituting a suit for a portion of the arrears 


of rent in respect of a holding, provided that— - 

(a) the claim in such suit shall be-for the rent ‘or the balance 
of the rent due for a complete agricultural year or years; and * 

(r) the plaint shall contain in addition to the particulara speci- 
fied in clause (4) of Section 148, the total claim which might have 
been made on the date of the institution of the suit, and m period 
to which the said total claim relates, ' 

(9) Where a subsequent suit for rent is instituted by a co- 
sharer landlord and has been consolidated with a previous &uit 
for rent under the provisions of sub-section (g) of Section r48A, 
the date of the institution of the subsequent suit shall, for ths 
purposes of this section, be deemed to be the date of the suit 
which was first instituted and with which it was consolidated; 


31, In Section 48 of the mid ‘Act 


(r) in eus (4) for the words “identification and the plaint, E 
the.words "identification. The plaint” = be substituted’; and 

, (a) in clause (4)— `. 

(a) after Scant (f) the e abaini shall be inserted, 
namely :— X ; " 

"(ía) service ‘of the special summons referrel to in wil: 


clause (#) shall ordinarily be effected by forwarding the summons 
by post in a letter with acknowledgment duly addressed to the 


defendant and registered under Chapter VI of the Indian Post- 


Office Act, 1898; and when a summons is so forwarded, and it 
is proved that the letter was daly posted and registered, the Court 
may presume that the summons has been duly served." ; 


(4) ia sub-clause (it) for tha words, Gzure and brackets “ has 
been jstued under sub-clauss (z)," ths words, figure and brackets 


ZIN 
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"referred to in sub-clause G) has been served" shall be substi- 
tuted ; * 
(c) at the end of sub-clause Gii) the folowing shall be inoertad, 
namely se 

“and no action in execution of a decree shall be ks until 
a period of sixty days has elapsed since the date of'the decree ; 

(d) after sub-clause (Ef) as so amended, the following mis 
clause shall be inserted, nemely— 

"(iía) notwithstanding anything contained in Section 34 of 


$ * 


“the Code of Civil Procedure, rgo8, no intereat shall Le psyable 


from the date of the degrea on the aggregate sum decreed, if such 


" aggregate sum is paid in full by tlie judgment-debtor within sixty 
days from dáte of the decree." : and ` 

(e) in sub-clause (fv) ths words "upon his depositing one half 
.of the amount recoverable under the decree” shall be eee. 


32. In.clause (4) of Section 153 of. the said “Act for the 


words “Provincial Government,” the words XEM Court" - shall be. 


substituted. 


` 88, The whole of Chapter XIITA of the said Act is tere 


repealed. 
34. ‘In Section 178 of the said Act~~ 


(r) in clause (¢) of sub-section (r) for the figure and letter 
*26]" the figure and letter “26G” shall be substituted ; and 

(2) in clause (c) of sub-15ctio 1 (3) after the word “raiya” the 
words “ or under-re/ya?" shall be inserted. 


3B. In sub-section (5) of Section 180 of the said Act after 
the words “the Civil Court,” the words “or after hearing both 
landlord and tenant, of his own motion” shall be inserted.. . 

88. For sub-section (ry) of Section 180A of the said Act 
the following sub-section shall be substituted, namely s=- ` 


(rg) The premium or any jnstalment thereof shall be récover- 


. able as rent, and interes: shall not be payable on any instalment 


in respect of which default has not been mada,” . 
37. In the proviso t sub-ection (7) of Section 188 of the 
said ‘Act clause (f) shall be omitted, 


88, In Ssction 189 of the said Act— 
{r) in clause (7) — 


Act V of 
‘1908, 
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(a) the words “or the landlord’s transfer fee,” and 

(4) the word “and” 

shall be omitted. : 

(2) (a) in clause (4) for the words, figures, letters and brackets 
"x8, clause (a), 26C, 26E and EE the word and fiume “ani 18” 
shall be substituted, and «, 

(š) at the end of the said clause the word “and” shall be 
inserted ; and | 

(3) in clause (5) 

(a) in sub-clause (4) the words, figures, letter and brackets 
"and of the landlord's transfer fee and Costs of transmission ander 
sub-section (7) of Section 36C” shall be omitted ; 

($) for sub-clause (c) the following sub-clause shall be subit 
tuted, namely t— 

“(¢) the amount of fees—~ 

(/) for processes referred to in nbin (2) of Section 12, 
in'sub-section (r), (2, (3) (4) and (5) of Section: 36C, in sub- 
section (6) of Section 26G, in sub-section 2 of Section 85A and 
in sub-section (2) of Section 88 ; 

(if) for service of notice referred to in subsection (1) of 
Section 13 ; and 

(ff) referred to in sub-section (2) Of Section 6r and in sub- 
section (6) of Section 88," and 

(c) sub-clause (2) shall be omitted. 


39, For clause (e) of Section 195 of the said Act the following 
clause shall be substituted, namely :— -~ 


“(¢) any enactment relatinz to patni-tonures in so far ag it 
relates to those tenures, axcept that— 

(f) the provisions of Section 67 and of clause (i) of sub-sec- 
tion (7) of Section 178 shall apply to all £a£wi-tenures, and 

(#) the expression ‘Adwshast raiyat or resident and hereditary 
cultivator’ in sub-section (3) of Section rr of the Bengal Patni 
Taluks Regulation, 1819, shall be deemed to include all rwiya/; 
having a right of occupancy ; or.” 

Notes :—The main changes introduced by the present amend- 
ment of the Bengal Tenancy Act are noted below :— 

(1) It would no longer be necessary to pay landlord's fees 
on transfer of an occupancy holding. 

(2) The landlord's right of preemptiod on transfer of an 
occupancy holding has been abolishsd ; on the other hand this 
right has been conferred Q1 the co-shirer tenante of the holdinz, 


^ 
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(3) An order under Section a6F has been made appealable, 

(4) Every usufructuary mortgage by. an occupancy raiyat, 
subsisting on or after rst August, rg37, shall be deemed to be 
a complete usufractuary mortgage for the period mentioned in the 
instrument or for r5 years, whichever is less and the considere- 
tion (with all interest thereon) shall be extinguiehed on the expira- 
tion of such ‘period. The mortgagor. shall thereupon be entitled 
to get possession of the holding. If he is not,given possession, 
he may apply to the Court or toa Revenue-officer to be restored 
to possession. 

(5) The rate of interest on arrears of rent is reduced from 
12 6% to.6 U% 

(6) If any abwab is realised by a landlord or his agent, he 
shall be liable to pay fine. 

(7) The provisions for enhancement of rent are suspended for 
Io years from 27th August, 1937. 

(8) The tenure-holders have been given a right to surrender 
their tenures. 

(9) The right of surrender ba also been conferred upon the 
under-ralyats. 

(10) Provisions Te boen made for abatement of rent on 
account of diluvion ofa tenure or holding and for .re-entry into 
lands when they re-appear. 

(rr) When the rent is in arrear for 4 years, it would no longer 
be necessary for the landlord to sue for the entire rent at a time. 
He may sue for one or more years’ arrears of rent notwithstanding 
the provisions of Order II, Rule s, Civil Procedure Cole, 
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NOTES OF CASES. 


Krishnaji Vishnu Murala v. Vishnu Pandharinath Barsode. 


Civil Procedure Code (Ad V of 1099), ssion 75— Monty. decree— 
Exuution—Immopabis property non-attachable——Anotker money 
dtcrte— Execulion—immopeabla property — attachabie— Rateable 
distribution, 


The applicant obtained a money decree against a debtor who 
was described in the decree as an agriculturist. That being so by 
virtue of the Deccan Agricultural Relief Act the decree could not 
be enforced by attachment and sale of the immoveable property 
of the debtor. The opponent obtained a decree in another suit 
against the same detor, and in that suit it was held that the debtor 
was not an agriculturist, The opponent having applied to execute 
the decree by sale of the judgment-debtor's immoreable property 
the applicant applied under section 73 of the Civil Procedure Code 
for rateable distribution in respect of the decree due to him under 
the decree. The question for decision was whether in the cir- 
cumstances of the case the applicant was entitled to rateable 
distribution. 


Held (per Beumont, C, /.), that the decree in respect of which 
the applicant sought rateable distribuiion was one which on the 
face of it was not executable agaiist the “property from which the 
Resta held by the Court were derived. [he applicant was not 
therefore entitled to rateable distribution. | 


Dattatraya Goviniseth v. Purshottam (1) distinguished, 

Fer Beumont, C, J. "I quite ` agres.. vesesthat under section 73 
the Court cannot consider the question whether one of the decrees 
was obtained by fraud or collusion, But in such a case the decree 
on the face of it is good. In this case the decree on the face of it 
is not good so far as right to execute it against immoveable 


(1) , (1931) I. L, R, 46 Bom, 635, F. B, 
e 
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property is concerned, In a case where the decree, as hore, shows 
that the judgment-debtor is an agriculturist, or it may be, if the 
dearee shows on the íace of it that it is time-barred, I think the 
Court could not allow rateable distribution," 


Be 0 Re 


. . Appaya Nijlingappa Hattarg! v. Subrao Babaji Tell. 


1907. Indian Partnership Act (IX of 1032), section 6g—Dissolosd un- 
[1958] 1. L. R _ registered firi — Suit to recover debt fo partnership firma Suit, of 
Muda: maintainable, 


r .- During the continuance of a partnership firm a debt was incurr- 
7^... . ed by the defendants to the firm. The plaintiffs were the partners 
of the firm and after its dissolution brought a suit against the 
defendants for recovery of the debt, It was contended by the 
defendants that as the partnership was not registered the suit 
could not lie, 
Held (per Peumoni, C. J.), that section 69 of the Indian 
Partnership Act forbids the bringing of suits in respect of partner- 
ships which heve not been registered. But the present suit falls 
within the exception contained in sub-section (3), clause (a) of 
section 69. The last sentence of clause (a) creates an exception 
in respect of a suit to enforce any right to realise property of a 
dissolved firm, 
Patel v, Husseinbhai Malowed (1) distinguished. 
A suit to recover a debt due to a firm brought by persons who 
e were the only members of the firm at the date of dissolution is a 
tuit to enforce a right to realise the property of a dissolved firm. 
The suit is therefore maintainable, . - 
BG R 


(1) [1937] I. L. R. Bom. 628. 





Bir Ram v Lachhmi Ral, 


1937. Civil Procedure Code (Ad V of zgo8) Order XXXIII, rua rg— 
m Appkitation fo sus as a fuxper dismissed “mith — costi — No 
Ru. "NN formal order stecifying amount of cosis fo bs paid—Fresh suit ye 


barred by non-payment of uns peci fed costs, 


. The plaintiffs application for permission to sue asa pauper was 
dismised ‘with costs with a direction that that “the. court-fee 


mos à iw .- o. 
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shall be paid within two weeks and the plaint will then be register- 
ed." No formal order specifying the costs allowed to the Govern- 
ment and the opposite party was however drawn up. The plaintiff 
then paid the requisite court-fee, Ths defendant contended that 
as the plaintiff bad not paid the costs incurred by the Government 
and by him in sucesrfully opposing the said application the suit 
was not maintainable under Order XXXIII, rule rs of the Civil 
Procedure Code. 

Held (ger Ugbal Akmad, J.) that unless consequent on the 
dismissal of the application for permission to sue in forma pauperis 
a formal order is drawn up by the Court specifying the amount of 
costs that the unsuccessful applicant is ordered to pay to the 
Government and the opposite party, rulers of Order XXXIII 
of the Civil Procedure Code is no bar to the institution of a suit 
by the unsuccessful applicant i in the ordinary manner on payment 
of the requisite court-fee, Ths provisions of Order X XXIII, rule rg 
of the Civil Procedure Code must be strictly construed, as they put 
a fetter on the inherent right of an individual to retort to a Court 
of law for redress of the wrong done to him. Te proviso in rule 15 
comes into play only when there is a formal order of the Court 
specifying the amount payable by the unsuccessful applicant to the 
Government and the opposite party on account of costs. 

Any direction as to payment of costs contained in the Judgment 
cannot be taken to be equivalent to a decree or order because judg- 
ment is only the statement given by the Judge for a decree 
or order. 


B. C, R. 


Abdul Latif Khan v. Sikandar Begam., 


Civil Procedura Code (Ad V of r9oS) Sadion 5r ; Order XL, 
rule I— Ab$$oiniment of a receiver in execution of a decree for 
monty—— Wah! property—Mutwalls to perform certain religious 
duties and entitled only to a balance remaining after the expenses 
o Receiver of such property cannot če appointed. 

In execution of a money decree a receiver was sought to be 
appointed with respect to certain Wakf property in the possession 
of the jndgment-debtor as Mutwalli thereof, There were provi ions 
in the deed of Wakf enjoining upon the Mutwallithe performance 
of certain religious duties which could only be performed bya 
Mutwallu The judgment-debtor had no proprietary interest in the 
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property itself and was only entitled to a certain amount which 
remained over after the expenses. 

Held (per Suiciman, C. J. & Harries, J.) where the property is 
a dedicated property and under terms of the document has to be 
managed by a trustee, who is enjoined to perform certain religious 
duties as tructce, it would not be "just and convenisnt” to appoint 
a recciver of such pr»petty. 

Rajindra Narain Singh v. Sundara Bibi ( ) distinguished. 

Bisken Chand Basawat v. Nadir Hossein (2) followed, 
B. €, Ra 

(1) (1924! I. L. R 47 All 585 (P. C. ; La Ra 521 5. 262 ; 41 C. LJ. 383. 

(aj (1887) IL. L R 15 Cak 329 





Budh Sen ». Asharfi Lal, "UN 


Provincial Insolvency Ad (V of 1920) sections g and 75— Question 
"of any nature whatsoever’—Ejusiem generis—ate of interest 
more than Ó p c, dm the approving scheme-—Second appeal— 
Provincial Insolvency Act, section g8. 

The appellant was declared insolvent and finally a scheme was 
propounded by ıh- official receiver which received the approval 
of the insolvency Court and of the District Judge in appeal, Ino 
the second ap eal the appellant contended that in (he scheme a 
higher rate of interest was allowed thaa was permissible under the 
provisions of the Provincial Insolvency Act. 

Held (per Them, A.C. J, & Lsmats, J.) Section 75(1), proviso, 
of the Provincial Insolvency Act was not intended to allow a 
second appeal on every question which might arise berween parties 
in insolyency proceedings. Tha phrase “or of any nature what- 
soever” in section 4 of the Act is no doubt a very wide one but it 
must however be taken in conjunction with the earlier part of the 
section which refers to questions “whether of title or priority,” i+, 
it must be subject to the limitations of ¢fusdem generis or to the 
limitation to orders not specifically provided for in the Act, 

A question about the rate of interest. provided in the scheme 
of arrangement, and whether it would or should not be higher 
than 6 p. c. mentioned in section 48 of the Act, was not a 
question coming within the provisions of section 4 and no second 
appeal therefore lay under section 75(1), provi:o, from the decision ` 
of such a question by District Judge on appeal 
B, C. R 
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Nand Bam v. Siraj Husain Xhan, 


Landlord and tenoni— Lease for building purpossts—No presumption 
of permanency of the leaseo—TZransjer of Froperty Aad (Ad IV of 


1883), section 100, 


The defendant was in possession of a house, the site of which 
was claimed by the plaintiff as being its owner. The plaintiff's 
case was that he leased ont the plot of land for building purposes 
and one of the terms of the lease was that the lessee could 
be ejected on payment by the landlord of the value of the 
materials of the house. The lessee transferred the materials of 
the house to the defendant. The plaintiff gave a notice to quit 
but the defendant refused to vacate the site by removing the 
materials therefrom. No written lease was forthcoming but from 
several circumstances it was inferred that the tenancy was not 
permanent, The defendant contended that as the origin of the 
tenancy was admittedly a building lease the Court should presume 
the permanent character of such tenancy. 


Held (ger INíamat-ullah & Allsop, J7.), when the land was let 
out after the passing of the Transfer of Property Act for building 
purposes or otherwise it lies on the lessee to show that by the 
terms of the grant he was entitled to occupy the land in perpetuity: 
otherwise section 106 of the Transfer of Property Act creates a 
presumption in favour of the Isssor that the lease is terminable on 
six months’ or fifteen days’ notice as the case may be. The fact 
that the lessee holds under a building lease will not prevent the 
presumption arising in favour of the lessor. 


B. C. R. 





Kabul Chand v Badri Das. 


Transfer of Property Act (IV of 1692), sections 43, 100—Mortgug. 
ing property in anticipation of acquiring it by preemption 
Morigagu s. knowledge SuósequeM!— acguisition— Whether mori- 
gage  altaches— Egquitable doctrine of "feeding astoppe?— 
Chargs. 

An item of property was included in a deed of mortgage which 
at the time of its execution did not belong to the mortgagor but 
who was then contemplating a suit for preemption in respect of 
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that property and was confident of its acquitition. This was known 
to the mortgagee. The property was subsequently acquired by the 
mortgagor by pre-smption. The claim of the mortgagee for that 
property was contested by the mortgagors and subsequent mort- 
gagees on the ground that a portion of the mortgaged property did 
not belong to the mortgagors on the date of mortgage and gwa such - 
portion the mortgege deed was invalid. The mortgagee replied 
that as that property was subsequently acquired, the mortgage with 
respect to such portion became effective from the date it was 
acquired. : 

Held (per Niamat-uljah & Allsop, J.) that +as the transferee 
was aware of all the circumstances and the nature of the transferor’s 
title it could not bs said that there was any fraudulent or erroneous 
representation by the transferor, and section 43 of the Transfer of 
Property Act did not apply. 


It is doubtful whether apart from section 43, any general 
equitable doctrine of “feeding the estoppel,” taken from English 
law, could be applied, l 


If the desd failed to create a mortgage, however, it cartajnly 
created a charge within the meaning of section 1oo of the Transfer 
of Property Act, as by it the parties in substance agreed that this 
property, when it was acquired, would also be a security for the 
money advanced. 


B. C. R, 


Pen 


Pia Calcutta Law Journal 





Vor. LXVIII. CALCUTTA f 418 








REVIEWS. 


Punishment (Jts origin, purpose amd psychology), by Pro 
fessor Hans Von Hentig, published by William Hodge & Co, Ltd, 
86, Hatton Garden, London, E. C. T. m 

This is an English Edition of the learned author's book on 
the law of Punishment, It gives a scientific account of the subject 
with reference to its historical and psychological foundations, as 
well as its purposes and achievements from a sociological point of 
view. The book has been divided into five chapters; The first 
one deals with tbe scope and limits of punishment ; here, the 
learned author shows how in the process of civilisation, the human 
mind has hit upon a system of punishment asa device to train 
the individtial members of society against certain courses of 
actions prejudicial to human interests and social progress, and 
well defines the limits within which social agression over individual 
activities may be permissible. The second chapter deals with the 
evolution of Punishment and sets out the reasons and considera- 
tions which have gradually shaped the different forms of punish- 
ment from the early days of human civilisation. In the chapter 
that next follows is given a classification of punishment in the 
light of our conceptions about life and religion. Then we have 
a chapter on the means of punishment. The mode of meting out 
punishment has more or less remained the same from the earliest 
times, only with this differenc& that the brutal elements in the 
matter have been gradually softened down to make it less shocking 
to our human susceptibilities. The last chapter has been devoted to 
the development and future of punishment. The whole book is the 
outcome of close thinking of an extremely vigorous and analytical 
mind propped up by an infinite store of experience and knowledge 
of human affairs. The learned author has approached the whole 
question of punishment from th» point of view of utility and social 
good and shown that any deviation from this purpose in framing 
asystem of penal law is calculated to retard human progress by 
preventing the development of a correct mentality in our social 
life, The book isan extremely easy reading and no part of it 
suffers from any confusion of thought. Every reader, whatever 
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bis mental equipments might be will be able to intelligently follow 
the learned professor's discourses and will reslise that- it is well 
nigh impossible to think in any other way than the learned author 
, has done, Every lawyer interested in a psychological study of Crimi- 
nal Jaw and bent on eelf-culture ought to read and re-read this book, 
. Trials in Burma by Maurice Collis: publithed by Faber and 
Faber Ltd., 24, Russel square, London. 
In this book we have the record of the experiences of a truly 
.- educated English man appointed a District Magistrate to administer 
criminal law among the Burthese, people. It is something more 
than a mere narration of what a man did or sawinthe midst of - 
-an environment quite different from that in which he picked up 
his culture and education, It is virtually the pathetic story of 
`a man who had to struggle all throughout the period of his service 
in the midst of a violent conflict between his culture and moral 
sente of Justice on the one hand anda faithful discharge of his 
duties on the other. This struggle of the learned writer assumed 
2 most acute form when he had occasion to try the late Mr. J. M. 
Sen Gupta of sedition, He found that the offence committed was 
merely technical and trivial and inflicted a sentence of ten days’ 
simple imprisonment, A certain section of the Press considered 
the sentence insufficient and detrimental to the prestige of British 
- ‘Imperialism and on that account raised quite a chorus of cor 
:demnation but the learned writer sternly maintains that by vindi- 
cating British Justice, he has rather heightened England's prestige 
- Tather than lowered it. The most striking feature of the book 
which will endear it to the general reader is that instead of drawing 
& grim picture of cynic bitterness which a man in the learned 
author's situation would naturally have done, he has given usa 
delicious blend of wit, fancy and good sense, and this he has” 
done without any effort to be humorous or any resort to deceptive 
verbiage. Every incident mentioned in the book has been 
described with such an amount of freshness and vivacity that the 
reader will forget his own surroundings and feel himself transported 
-to the actusl.scene of the incident related. The whole book is 
extremely interesting, and once begun, it is really difficult to leave 
it unfinished. The book is so free from tediousness that it will 
help the formation of tke habit of patient study. It is also 
valuable as an exponent of the philosophy of life and duty. As 
a legal publication also, the book has considerable utility, as 
supplying fine specimens of the art of conducting criminal cases, 
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NEW ENACTMENTS. 


BENGAL ACT VII OF 1938.* 


The Calcutta Official Recelver's Act, 1938. 
[Passed by the Lengal Legislature.] 
Assent of the Governor was first published in the Ca/tuila 
P 
Gasite of the a2nd September 1938.] 


An Act to provide for the administration and control of the office o) 
Official Receives of the High Court in Calcutta. 


^ 


| ‘Waxrnas it is expedient to provide for the administration and 


control of the cffice of Official Receiver of tke High Court in 
Calcutta ; 

It is hereby enacted as follows :— 

- 4. (xr) This Act may be called the Calcutta Official Receivers 

Act, 1938. 

(2) It shall come into force on such date as the Provincial 
Government may, by notification in the Offida? Gaseste, appoint, 

2. Intbis Act unless there is anything repugnant in the sub- 
ject or context— 

(7) "Court" means the High Court in Calcutta ; 

(2) “Official Receiver" means the Official Receiver of the 
Court ; 

(3) “prescribed” means prescribed by rules mice by the Pro- 
vincial Government under this Act, 


8. (z) There shall be an Official Receiver and there may be 
one or more Deputy Official Receivers, 

(2) The offices of Official Receiver and of Deputy Official 
Receivers (if any) shall be civil posts under the Crown in India. 


* Published In the Calcutta Garstte, dated 29th September, 1938, Part III, 
page 98, 
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(3) Subject to the provisions of sub-section (2) of section 6, 
all rights, privileges, titles and liabilities of the Official Receiver 
subsisting immediately prior to the commencement of this Apt 
sball accrue to and vest in the Official Receiver appointed under 
this Act. 


(4) The person holding the cffice of official Receiver imme- 
diately prior to the commencement of this Act sball without 
further appcintment become the Official Receiver appointed under 
this Act, and it shall not be necessary for the Court to reappoint 
him under section 4 in any case in which he has previously been 
Appointed a receiver. 


(5) A Deputy Official Receiver shall, subject to the control 
of the Provincial Government and to general or special orders of 
the Official Receiver, be competent to discharge any of the duties 
and exercise any of the powers of the Official Receiver and shall, 
when discharging such duties or exercising such powers, have the 
same “rights and privileges and be subject to the same liabilities as 
the Officia] Receiver, 


4. Subject to, and in accordance witb, the provisions of this 


Actand of rules made thereunder but notwithstanding the pro- 


vision of rub-section (2) of section 3, the Official Receiver may be 
appointed a receiver by the Court in respect of any property, and 
save as provided in this Act, he shall have the same powers, duties . 
and liabilities, shall be entitled to the same rights and privileges 
and shall be subject to the same control by the Court as any other 
receiver #0 appointed. 


b. (T) The Official Receiver shall not act as receiver in respect 
of any property except in accordance with the provisions of this Act 
and of rules made thereunder. 


(2) Notwithstanding anything contained in any other law, the 
Official Receiver— 

(a) shall not be required by the Court to enter into any bond 
Or security, and 

(6) shall always bea sole receiver, and it shall not be lawful 
to appoint him to be a receiver in respect of any property WEY 
with any other person, 

6. (z) The revenues of the Province sball be liable to ss 
good all summ required to discharge any liability which the Official 
Receiver may, as a receiver appointed by the Court, be persónally 
liable to discharge t 
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Provided that nsither the revenues of the Province nor the 
Official Receiver shall bs liable to discharge any liability to wbich 
neither the Official Receivcr nor any of bis officers has in any way: 
* contributed, or which neither he nor any of hls officers could, by 
exercise of regsonsble diligence, have averted. i 


(2) Notbiog ia sub-section (z) shall be desmed to render 


liable the revenues cf tbe Province or any Offcial Receiver 
appointed under this Act for anything dcne by, or under the autho- 
riy of, any Official Receiver of the Court before the commence- 
ment of this Act, 

(3) Notbing in sub-section (z) shall prevent the Provincial 
Govérnment from recovering any sum paid by them thereunder from 
the Official Receiver liable personally to pay such sum. 

(2) Sums payable by the Provincial Government under sub- 
section (7) are bereby declared to be charged on the revenues of | 
the Province. 


7. (r) The Official Receiver shall ius such pa dy | way 
of percentage or otherwise, as may in consultation with the Court. 
be prescribed, provided that in the case of any receivership 
accepted by him before the commencement of this Act, he shall 
charge fees in accordance with the law then in force. 


(2) The fees prescribed under sub-section (z) may be at diffe- 
rent rates for different properties or classes of properties. 

8. (r) The Official Receiver shall transfer and pay to such 
authority and in such manner and at such times as may be pres- 
cribed, all fees received by him after the commencement of this 
Act, and the same shall be carried to the accountand credit of 
Provincial revenues. 

(2) Any fees or remuneration received by the Official Receiver 
as agent of an Official Receiver (by whatever designation called) of 


another Court or in accordance with the provisions of any other Act 


ghall be similaily so transferred and paid by him. | 

9. (z) The Official Receiver shall maintain an account in the 
prescribed manner, and shall pay into such account afier making 
any prescribed deductions— | 


(a) all monies received by bim in the iaiia cf any pro- 
perty, and 

(^) any other sums that may be pres cribed. 

(2) Subject to the control of the Provincial Government= 


(a) whenever the cash balance standing to the credit of the. 
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account referred to in subsection (r) is, in the opinion of the 
Official Receiver, in excess of the amount required for the time 
being both to meet demands in respect of properties under the 
control of the Official] Receiver and to make any payments that 
may be prescribed, the Officis! Receiver shall invest such excess, 
and 


(4) whenever any part of the money so invested is in the 
Opinion of the Official Receiver, required to meet such demands 
orto make such payments, he may realise such part of the sums 
invested as may be necessary for such purposes, and he shall credit 
the proceeds of such realisation to the said account. 


(3) The Official Receiver shall transfer and pay to such nutho- 
rity and in such mannerand at such times as may be prescribed, 
the interest earned by, and any profits accruing from the realisa- 
tion of, any investments under clause (a) of sub-section (2), and 
the same shall be carried to the account and credit of Provincial 
revenues, 


(4) Nothing in this section shall be deemed to affect the 
power of the Court to give directions to the Official Receiver in 
regard to the investment of any property held by him as a receiver 
appointed by the Court or in regard to the credit of any interest 
earned by, and any profits accruing from the realisation of, such 
investment, 

10. (r) Notbing in section 80 of the Code of Civil Procedure, 
1908, shall apply to any suit against the Official Receiver in wbich 
no relief is claimed against bim personally. 


(2) The Official Receiver shall not sue or be sued without the 
expres permission of the Court. 


(3) Subject to the provisions of this Act and of all other law 
relating to receivers appoiüted by the Court, tbe Official Receiver 
may ane and be sued by and in the name of "The Official Receiver 
inthe matter of..........." and in that name, may hold property 
of every description, make contracts, enter into engagements 
binding upon himself and his successors in office and do all other 


acta necessary or expedient to be done in the execution of his 
office. 


11. (r) The Provincial Government may make rules for carry- 
ing into effect the objects of this Act in regard to those functions 


keen of the Official Receiver which are discharged under the administra- 


rules. 


tive control of the Provinciel Government. 


Act V of 
1908. 
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(2) In particular and without prejudice to the generality of the 
fcregoing power such rules may provide for— 


(a) the distribution of work between the Official Receiver and 
iny Deputy Oficial Receiver ; 


(4) the payment or recovery of any sums by the Provincial 


Government under section 6 ; 

(c) the fees to be charged by the Official Receiver under sec- 
tion 7 &nd the manner in which the same are to be collected and 
accounted for ; 

(d) the authority referred to in sections 8 and 9 and the manner 
in which fees, remuneration or interest and profits on investments 
shall be paid and transferred thereto ; 

(e) the receipts, payments and accounts of the Official 
Receiver : 

(f) the audit of the accounts of the Official Receiver ; 

(¢) the safe custody of such monies and securties as may 
come into the hands of, or under the control of, the Official 
Receiver ; : 

(4) the deductions referred to in sub-section (1) of tection 9 and 
the sums which shall be paid into the account of the Cfficial Receb 
ver under clause (2) thereof ; 

(f) the procedure to be followed in making payments into, and 


. withdrawals from, the account referred to in section 9 ; 


(j) the investment cf monies and the realisation of investments 
under section 9 ; d 


(4) the payments referred to in sub-section (2) of seccion 9. 


Notes :—Audit of the accounts of the Official Receiver, High 
Court, for the year 1927 disclosed serious irregularitiss, It was, 
therefore, decided by the Government, after consultation with the 
High Court, that the Official Receiver should be administratively 
independent of the High Court. The present Act gives effect to 
that decision, Under its provisions the Official Receiver has been 
placed under the administrative control of Government although 
he will be subject to the judicial orders of the High Cou-t. 


e 


475 


- \ 
40 THE CALCUITA LAW JOURNAL, ` (Vot, UXVILL 
— . NOTES OF CASES. 
Govind Das v. Indrawati, 
e 
1998 Civil Procedure Code, Section 115— Award set aside— Arbitration 
: 9381. L. R. — Superseded—Cass, if decided. 
-Pos F.B. — — "The question referred to the Full Bench was as follows; “Can 


the Court b» considered to have Cecided a case within the meaning 
of section r15 of the Code of Civil Procedure where it has set 
Aside the award and superseded the arbitration pending a suit which 
is consequently to be tried by the Court ?" 


Held (Jer Beanet, A. C. fi, Ismail and Ferma, //.) that the 
reply to the question should be ia the negative and that the Court 
cannot be considered to have decided a case within the meaning 
of section 115 where it has, set aside the award and superseded 
the arbitration pending a suit which is consequently to be tried by 
the Court. : i 


E. D. z 
i a 


REVIEWS. 


Law of Partnership by* Chaudhari Tirath Das Sehgal, 
e BA, LL. B, member of the Punjab Civil Service (Judicial Branch), 
published by tbe Lahore Law Times Press, Lahore, 1938. 


This is a fairly exhaustive annotated Edition of the Act 
Although tbere is no dearth of works on the subject, still we feel 
that there is a real need forthe present publication and that it 
wil be well appieciated in all legal circles, One great merit of 
the book that has appealed to us mostis that the learned author 
bas, in editing this book, always kept in view the state of the law 
as it now stands with reference to the Indian decisions. Most 
of the existing books on the Indian Partnership Act are over- 
burdened with citations from the English Reports. The Indian 

: Act being an offshoot of the corresponding English Statute the 
English decisions are no doubt helpful in construing the provisions 
of the Act, but at the same time itis worthy of mention that where 
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Indian decisions are available, a resort to foreign authorities in 
derogation of the indigenous ones is ríever permissible. We are 
glad to find that the learned author has fully appreciated this 
aspect of the matter and well guarded himself from the pitfalls 
of ambitious authorship, In those places, where Indian decisions 
have not thrown much light, the learned author has not omitted 
to draw upon the foreign authorities The caution and judicious 
ress shown in the matter of selecting caselaw may be regarded 
as one of the exemplary type. As mentioned above, the book is 
‘fairly exhaustive; it is highly critical and analytical too. The 
subject topics culled out for discussion unmistakeably show the 
extent of grasp the learned author bas over the subject.“ ‘The 
explanatory notes are fairly lucid and in no part of the book they 
suffer from confusion of ideas. The learned author seems to 
possess a practical experience of the actual working out of the 
provisions of the Act and that mutt have enabled him to offer 
solutions for many of tbe problems that frequently arise. In 
short, we beartily congratulate the learned author upon the success 
he has attained in bringing out the publication, Commercially 
speaking, the subject is not by itself sufficiently ‘attractive and 
all the previous authors have had their bitter experierces over it, 
and inspite of thit the learned author has not been discouraged in 
bestowing considerable energy and industry over the matter and our 
congratulation is due to him on that account also, ^ -." - 


Commentarles on the Transfer of Property Aet, by 
Data Shaw Jivaji Vakil, B. A, IL. B. Advocate, Bombay, publish- 
ed by the author, 1938, Price Rs. r4/- nett, Oi 


This is a neatly printed and well-arranged commentary on Vilis 
Tranafer of Property Act as it now stands after the over-háuling 
amendments of 1929. The learned author .Dostoeses a-vast expe- 
rience as a busy solicitor of considcrable standing and also as a 
practising Advocate, and this has enabled him to introduce in his 
production an element of novelty and freshness which cannot or- 
dinariy be found in the existing editions on the subject available 
ia the market, The book will prove particularly useful to the corm 
veyancing lawyers and their clerks for whom it has been mainly 
intended. This however does not mean that it will not be useful 
to the general body of practicing lawyers, inasmuch as their re- 
quirements also have beén properly attended to by the learned 
author in this work, We have gone through several portions of the 
book and have favourably been impressed with the mode of treat- 
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ment adopted in the compilation of annotations, We have perused 
with great interest the distinction tbat tbe learned autbor has 
drawn between the principles respectively enunciated in the two 
cases Of Walsh v, Lonsdajs, [(1882) 21 Ch. D. 9 ] and Madcison 
v. Alderson [(1883) 8 A. C. 467] at pages 351-53 of the - book, and 
have been struck with the clarity of conception he has displayed in 
bis discourses in that connection. After a close examination of 
the publication, we have come away with the idea that every 
lawyer will do well to revise the provisions of the Act once more in 
the light of the commentaries contained in this valuable publica- 
tion. The legal principles have been well Lrought out-and very 
lucidly stated, clastical dicta of eminent judges in connection with 
legal propositions of outstanding importance have been quoted in 
the book at proper places, We fully endorse the learned author's 
view that the muffasil lawyers who have no easy access to the En- 
glish reports, stand in need of fuller notes on those of the English 
decisions which form the landmarks of juristic conceptions under- 
lying the provisions of this Act. The publication is rich with in- 
formations on certain particular topics in which the commercial 
people are greatly interested and the town people engaged in com- 
mercial pursuits will find this book to be of great help to themselves. 
The general get up of the book will be an additional attraction 
for the intending purchasers. 


Banglya Prajasattya Ayener Sarkatha—by Mahammad 
Wahajuddin, B. Le, Pleader, Serajgunge, 

We have just received a copy of the above booklet containing a 
substance of the amended Bengal Tenancy Act. Itis mainly in- 
temied for the poor ryols of Bengal and we have no doubt they 
will profit much if they care to go through this book. We welcome 
this publication and desire that it should be placed in the bands of 
every cultivating ryot for whose benefit the recent amendments 
were made. 
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HIGH COURT NOTIFICATION. 


No. 14280 G, The aoth December, 1938. 


The following amendments which have ben made to the “Rules 
of the High Court, Appellate Side, 1936 ‘Seventh Edition)" are 
published for general information. They wil come into operation 
with effect from the rst January 1939 :— 


Chapter 1V. 


1. Page 18, Rule r,— O«i/ the words and figures “Role 34 
(2) (a), Chapter Vand Rules 8nd 59" in column 3 of item 
15 of the Schedule to this Rule and swós/iiwís therefor the 
following :— 

“Rules 8 and 61^, 


Chapter V. 


I. Page 34, Rule 33 (3)— Omi? the last two lines of this Rule 
and swstituée therefor the following =~ 

"by being entered in a list in Form Nc, r4 (Civil), page 187, 
Appendix I, which will be displayed outside the Appeal Section 
concerned ahd a copy ent to thé Bar Association's Library, This 
shall constitute eufficient notice of the date of registtation of thé 
Appeal.” | 

II. Pages 34-36, Rule 34,— Ose? paragraph 2, clauses (a), (b) 
and (c) of thia Rule, a 

IIl. Page 4o, Rule 49,—Z2* the figure 66 in line 5 of this Rule 
swOstifute the figure "62", 

Chapter IX, e 

I, Page 93, Rule gA«- Omni? the words "not exceeding Re gò 
in value” in the two places in which they ocem in this Rule. ^. 

IT. Page rro, For the heading "Part III-—Appeals from 
Appellate Decrees” swdstitwrte the following :-— 

"Part III—Appeals from App.llate Decrees or Orders," 

III. Pages rre rrr, Rule 56, (a) Substitute the words “Decrees 
or Orders” for the word “Decree” in the 2nd line of this Rule, 

(b) Substitate the following for the Notes under this Rule. 

Note (1). Ifany ground taken ina memorandum of appeal 
necessitates a reference to the plaint, written statements or any 
documents other than these mentioned above, the appellant. ball, 
at the time of the preliminary bearing under Order XLI, Rule rr, 
Civil Procedure Code provide, for the use of the Court, two 
typewritten copies of such pleadings or documents, or, if they are 


i — ; 
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not in the English language, typewritten copies of translations 
thereof and such documents shall form part of the Paper Book, If 
he fails to provide such copies he shall not be heard in regard to 
such ground or grounds except with the leave of the Court. 

Note (2). If at the time of the Preliminary hearing under 
Oider XLI, Rule 1x, Civil Procedure Code, the Court: directs that 
the pleadings or any documents other than thoss mentioned ia 
this Rule be included in the Paper Book, the appellant shall in- 
clude in the Paper Book such pleadings or documents or, if the 
said pleadings or documeats are not in the English larguage, 
translation thereof, 

Note (3). If any respondent considers that reference is 
necessary to the pleadings or to any other document and the same 
have not bean included in the Paper Book, he shall prepare two 
typewritten copies of the said pleadings or documents or of 
translations of the same if they are not in the English language 
for the use of the Court at the time of hearing and shall serve 
ope copy on.ths advocate for the appellant, within a week after 
the inclusion of the appeal in the General Warning List,” 

— IV. Pages r11-114,— Delete Rules 57-65 and insert the follow 
ing as Rules 57-62 -— 

“ey. The Paper Book shall be neatly typed on white durable 
paper of foolscap sizs with a margin of two inches and shall contain 
about 20 lines in each full page. l 
,- If in any case a printed Paper Book is prepared the printing 
shall be done in accordance with the directions contained in Rule I 
of this Chapter, 

Fhe Registrar may decline to accent any Paper Book which 
has not been prepared in accordauze with these Rules. 

58. Theappellant shall along with filing of the fee for the 
issue of notice to the Respondent under Order XLI, Rule 14, 
Civil Procedure Code, file with the Officer in Charge of the Judicial 
Department a declaration duly signed by himself stating the 
fame of tha Advocate by whom his Paperbook will be: pre- 
pared. 

so. Whenan Appeal bas been admitted under Order XLI, 
Rule 11, Civil Procedure Code, and the records, called for under the 
provisions of Rule 31, Chapter V of these Rules, bave arrived the 
Officer in charge of the Judicial Department shall serve a notice 
on the Advocate authorised by the Arpellant to prepare the Paper 
book under Rule 58 informing him of the arrival of such records 
and calling upon him to file, before the expiry of 30 days from the 
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date of receipt of such notice by the Advocate, two copies of.the 
Paper Book for the use of the Court prepared in accordance with 
Rule 56 accompanied by sufficient number of copies for service 
on all the appearing Respondents and upon the Deputy Registrar 
of the Court, if the latter bas been appointed guardian as Aem of 
a minor Respondent, and a certificate to.the effect that the 
Paper book has been compared with the original papers. The 
copies supplied for the use of the Court shall tally as to paging 
etc. with the coples used by the Advocates for the Appellant, 
the Respondents and the Deputy Registrar, at the final hearing. 


Go. An Advocate authorised under Rule 58 to prepare the 
Paper book on behalf of the Appellant shall be afforded all reason- 
able access to the original record in order to enable bim to 
prepare the Paper book and to correct his copies where necessary 
and make translations, but shall not be entitled to remove such 
original record from the Court's office or to make copise of any 
documents, Cert ified transcripts of papers shall be furnished to 
him if he so desires, upon payment of the usual charges, 


(a) Such Advocate shall himself deal with the original "records 
made over to him, and is hereby prohibited from: entrusting them to 
the care of any other person. 


(b) Such Advocates shall be permitted to utilise. the EM 
of one reader or Mubarrir to assist bim in comparing the manut 
cript of the Paper book with the original record. He must, how 
ever, himself be present and continuously in possession of the 
records and on his leavicg the office the records must be returned 
to the Officer of the Ccurt in charge and the work of preparing 


Paper book must at once cease, the reader or Muhrarir leaving with 
his employer. 


(c) Ifa certified copy of & map his to be compared with the 
original such Advocate shall be allowed to utilise the services of 
a draftsman, who will be allowed access to the records on the same 


. terms as the reader or Muharrir, 


6r. The Respondent shall at the time of entering appearance 
deposit with the Accountant the sum of Rs, 5 in full payment of the 
costs of the Paper Book, 


Provided that in cases in which there wasan order of remand 


. . passed by the lower appellate court and in which {the previous 


judgments (original and appellate) will have to be included in the 


Paper Book the charge for the Paper Book to the Respondent-will 
be Rs. 6 instead of Rs. 5 as in other cases 
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Provided further that in a case of batches of analogous appeals 
the charge shall be regulated as follows ?— 

Rs. 5 or 6, as the case may be, for the first appeal, anoas ra 
per appeal for tbe next four appeals and annas 6 for every appeal 
thereafter, the additional charge for analogous appeals not exceed- 
ing Rs. 5 in any case, 

No.charge shall be made for the copy, if any, served on the 
Deputy Registrar of the Court as guardian ad tem of a minor 
Respondent. 

The Appellant on his filing the requisite number of Paper 
Books shall be entitled to withdraw the amount or amounts 
deposited by the appearing Respondent or Respondents. 

Ifa Respondent requires additional copies of the paper book 
he shall deposit Re. g per copy with the Accountant of the Court 
and the Appellant shall be at liberty to withdraw the same upon 
production of an acknowledgment of receipt of paper book from 
the Respondent. 

Note 1—Where analogous appeals have been pretented in 
separate batches each batch of euch appeals presented by the eame 
Appellant, or by the same Advocate representing different Appel- 
lants, shall ba considered asa separate batch of analogous appeals 
and the charge in respect of Paper book shall be calculated for 
each batch of such appeals separately, 

Note 2—In the case of single appeals presented by different 
Advocates, or Appellants in person, the charge for Paper Book 
shall be calculated as provided in this Rule for each such separate 
Appeal, notwithstanding that such appeals may be analogous to 
others, 

Gs. In the event of the Appellant failing to file the Paper 
Book within the time prescribed in Rule 59 the Officer in charge 
of the Judicial Department shall lay the matter before the Regis- 
trar, who may, on an unstamped application, in suitable cases 
extend the period for filing the Paper Book, or may at once cause 
the appeal to be set down before the Division Court for orders, 
If the Appellant fails to satisfy the Court as to the delay, the 
appeal may be dismissed for want of prosecaton, or the Court may 


pass such other order as it may deem proper.” : 
V. Pages t14-115,7- Renuwmber Rules 66 and 67 as Rules 53 
and 64 respectively. 


VI. Pago I14,— Insert tho ori “Original” before the word 
Order" in the heading "Part IV— Appeals from Orders” 
VII, Pages 115-116, Rule, 68,—— Oni? the Rule, . ° 


J É | 
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rt VIII. Page 116, Rule 69,—O tti? the words "in which the 
valuation of the appeal exceeds Rs. go" in the two places in which 
E they occur in this Rule aid remwmóer the rule as Rule 65 and the 
® subsequent rules accordingly. 


IX, Rule 8r (Renumbered Rule 77),—/%r the figures 66 in 
line 6 of this Rule ¢aser? th» figures 63. 


Chapter XII, 


r. Page 133, Rule g— Add the following item under the head 
ing “Second Appeals” in this Rule :— > 


"Paper Book cost to successful party Irrespective of value of 
appeal-— 
(1) If Appellant 5 
(1) Re. ro (Re. ra in appeals in which there was any order of 
remand passed by the lower appellate Court and in which the peo- 
00707007777 7 7 38088 judgments (original and appellate) have: been included in 
| the Paper Book) for each independent appeal and l 
(b) in analogous appeals Rs. ro or R& 12 as the case may be, 
= for the first appeal, Re, r-8as. per appeal up to four such appeals 
and annas rs for every appeal in excess of four, the additional 
charge for analogous appeals not exceeding Rs. 10 in any case. 





(2) If Respondent— 


(a) Rs. 5 [Rs, 6 in sppeals in which there was an order of re- 
mand passed by the lower appellate Court and in which the pre- 
vious judgments (original and appellate) have been included in the 

Ko Paper Book] for each independent appeal and 

(b) in analogous appeals Rs. 5 or Rs, 6 as the case may be, 
for the first appeal and half the charges prescribed for the*Appel- 
lant in respect of analogous appeals, the additional charge not 
exceeding Rs. 5 in any case.” 


APPENDIX. 


: : Page r96-— Cancel Form No. 25 (Civil) as introduced by slip 
No, 51, dated the 14th. September, 19374 

a. 
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HiGH COURT—Holidays during 1939. . 3 

NEW YEAR’S DAY ... January rst, Sunday. 

DAY FOLLOWING e 

NEW YEAR'S DAY ... January 2nd Monday. 4 


SRI PANCH AMI 
ID-Uz-ZUHA (a) 
MUHARRAM | 


DOL-JATRA 

EASTER . VACATION... 
BENGALI NEW YEAR’S DAY 
FATIHA-DUWAZDAHAM (^) 
DASAHARA 

FATEHA YAZDAHAM 


KING-EMPEROR’S BIRTHDAY 
HArLP-YRARLY CLOSING OF 
BANKS’ ACCOUNTS 


ANNUAL VACATION [INCLUDING 
JANMASTAMI, MAHALAYA, 
DURGA, LAKSHMI AND KALI 
Pujas, BHRATRIDITYA & 
ID UL-FITR (c)] 

JAGADHATBI PUJA .. 


CHRISTMAS VACATION 


oe asth and | Wednesday and 


Thursda 


y. 
February ist and | Wednesday and 


znd Thursday. 4 
February 28th to Tuesday to i 
March 2nd Thursday. 
March 5th Sunday. 1 
April 7th to 14th... | Friday to Friday. 
April 15th Saturday. 1 
May ard Wednesday. 
May 28th Sunday. F4 
May 31st wee |, Wednesdggc——————— 
June 8th .. | Thursday. - 
July ist | .. | Saturday _ 
Səptemb»ər 1st to | 
November 14th ... | Friday to Tues- 

, day. 
November aoth 
and aist Monday and 

Tuesday. 

December 23rd Y 
to 31st Saturday to 
Sunday. 





(a), (b) & (c) Ifthe moon be visible a day earlier, then the holiday will 
begin a day earlier, and if it be visible a day later, M 
then the holiday willbegin a day later, than that 


notified, 


Note—In addition to the above holidays such Muhammadan employees of 
the Court as can be spared may be allowed to absent themselves from office © 


on the following days :— 
Shab-i-Barat ... I day. 


nme 


Akhii Chahar Shamba ... 1 day. 


